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CUMULATIVE DIGEST HEADINGS
Denotes New Heading
Absence Without Leave
Act—Interpretation of
Allowances—See also specific heading, e.g. Isolation Allowance,
Industry Allowance, Meal Money—(Includes Special Rates and
Provisions)
Annual Leave—(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards—(Includes specified sub-headings, First Awards, New
Awards, Area, Scope, Coverage, Cancellations, Award-Free,
Respondency)
*Awards/Agreements—Interpretation of
Board of Reference
Board and Lodging—(Includes Accommodation)
Bonus—(Includes Incentive Payments)
Breach of Acts/Award/Orders
Capacity to Pay—Includes Inability to Pay
Casual Work—(Includes loadings applicable to such work and nature
of casual employment)
Classification—(Includes Reclassification)
Clothing—(Used when clothing is/is not provided and for clothing
allowances)
Common Rule—(Used in relation to Awards being or becoming
Common Rule awards)
Comparative Wage Justice—See also Nexus—(Includes Relativities)
Compassionate Leave—(Includes Bereavement Leave)
Compensation—See also specific heading, e.g. Redundancy, Long
Service Leave—(Includes compensation for unfair dismissals)
Conference—(Includes such matters as jurisdiction arising out of)
Confined Space
Consumer Price Index
Contract of Service—(Used in relation to Section 29 (2) applications)
Contract out of Award
Costs (Matters pertaining to)
Custom and Practice
Dangerous Work
Date of Operation—(Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee—(Used in such cases as whether person is an employee or
independent contractor or agent)
Enforcement of Acts/Awards/Orders
Entry: Right of
Hours of Work
Industrial Action—(Includes Work-to-Rule, Picketing, Stop Work
Meeting, Strike, Bans, Lockouts)
Industrial Matter
Industry—(Used re questions of extent and meaning of specified
industry)
Industry Allowance
Interpretation—Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions—(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call—(Includes Stand by)
Order—(Includes Cancellation of Order)
Over Award Payment
Overtime—(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference—(Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment—(Includes Severance Pay)
Reinstatement
Registration—See Unions
Rest Periods—(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination—(Includes Dismissal, Wrongful/Unfair Dismissal)
Training
Transfer
Travelling—(Includes Travelling Allowance and Travelling Time)
Unfair Discrepancy
Unions—(Includes Direction for Observance of Rules, Registration,
Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)
Utilisation of Contractors
Victimisation
Wages—(Includes Catch-up Margins, Payment by Results, Piece
Work, Minimum Wage)
Work Value
Worker Participation
Workers Compensation
Workplace Agreement
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CUMULATIVE DIGEST
MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 82 PART 2, SUB PARTS 1 - 9.
NOTE:

1
2

Denotes Industrial Appeal Court Decision
Denotes Full Bench Decision

3
4

Denotes Commission in Court Session Decision
Denotes Decision of President
Page

ACT - INTERPRETATION OF
4
Application for Order pursuant to Section 66 of the Industrial Relations Act - Applicant sought a declaration of the I.R. Act for the
true and correct interpretation of Rule 26 in respect to what is a quorum for the relevant meetings - Respondent Union argued
that there was power in the Council and the Executive to grant leave of absence to members of either for meetings - President
found that true interpretation of rule prescribed that a quorum for any meeting of the Council shall be a majority of all the
members whether present or not at any meeting, it followed that the quorum was not and could not be validly calculated in
accordance with the rules by reference to the number of members present, only, unless all of the members were present Declaration Issued - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of Workers Perth - PRES 13 & 22 of
2002 - President - SHARKEY P - 08/07/02 - Health Services.......................................................................................................

1220

Application for Orders pursuant to Section 23A of the I.R. Act - Applicant sought repayment of money paid to Respondent under a
Commission order after a successful appeal - Further, Applicant argued that Commission had expressed power in Section
23A(1)(c) to make an ancillary or incidental order to give effect to an order - There was no appearance by Respondent Commission found that this application raised no issue of unfair dismissal, that the claim was for an order that Respondent
repay a debt and that Commission had no power to make such order - Dismissed - WA Access Pty Ltd -v- Mr MR Vaughan APPL 1873 of 2001;APPL 693 of 2002 - GREGOR C - 05/07/02 - Motor Vehicle Rtlg & Services ............................................

1318

2

Appeal against Decision of the Public Service Arbitrator (82WAIG589) re dismissed application in relation to fairness and equity of
treatment of an employee - Appellant argued the Arbitrator erred in law, and/or seriously miscarried her discretion, in failing to
intervene to correct and/or void, the unfair and/or unlawful exercise of the employer's power to determine the remuneration of
employees - Appellant sought the decision of the Arbitrator to be quashed and/or void - Full Bench found that the Arbitrator
took into account all of the relevant factors, in particular, the matters referred to in the Public Sector Management Act 1994,
and that it was open to her to find that the employee was not treated unfairly or inconsistently and not subjected to arbitrary or
capricious administrative acts - Further, Full Bench found that there was no miscarriage of the exercise of the discretion of the
Arbitrator at first instance - Full Bench was not satisfied that the order sought was within jurisdiction having regard to State
Government Insurance Commission v Johnson 77WAIG2169(IAC) - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC 02/08/02 - Government Administration .........................................................................................................................................

2025

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace and supersede the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Respondent
argued that there was no jurisdiction to hear and determine the claim because of a no extra claims clause in the Casino
Agreement that would be breached - Further, Respondent argued that Union's approach was inconsistent with the Statement of
Principles June 2001 State Wage Case, that included the principles to encourage and promote enterprise bargaining with the
award system as the safety net - CICS found that it did have the jurisdiction to deal with the application for a new award and
that the application for the proposed new award should be made and to take place from the expiry of the term of the Casino
Agreement - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -vBurswood Resort (Management) Ltd - A 2 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C 10/07/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................

2112

Application for contractual entitlements re sickness and accident benefit payments - Applicant argued that the sickness benefits under
an award should be implied into the Contract of Service and Respondent had previously paid benefits as if claims had been
approved by insurer - Respondent argued that it was only obliged to make payments where it had recommended payment of a
claim to the insurer and that was pending acceptance of the claim by the insurer - Respondent argued that the Applicant's claim
was in breach of s114 of the I.R. Act as it was inconsistent with the award obligation - Commission found that the
Respondent's practice to make a payment was elevated to a contractual obligation - Commission found provision of a benefit
more favourable than prescribed by an award did not render it inconsistent with the I.R. Act - Dismissed - Mr J Bongiorno -vCargill Salt Limited - APPL 1881 of 2001 - KENNER C - 17/07/02 - Services to Mining............................................................

2184

Application for denied contractual entitlements re annual leave and wages during period of notice - Respondent argued that
Applicant's final pay was discounted for his annual leave by an amount that had been pre-paid to the Applicant - Further,
Respondent argued that sick leave payments had not been paid, as no medical certificate was provided and Applicant had not
worked all of his notice period - Commission found that under s17D of the Minimum Conditions of Employment Act,
deductions from pay must be authorised, there was no such arrangement and Applicant was entitled to outstanding annual
leave - Commission further found that under the MCE Act, Respondent was entitled to reasonable proof of illness, which
occurred, the Respondent was aware of the ongoing health complaint and the Applicant was entitled to sick leave - Granted in
Part - Mr MJ Hemmings -v- Mr J Vanstroe - APPL 2298,2336 of 2001 - WOOD C - 26/07/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2205

Application re unfair dismissal and contractual entitlements - Applicant argued that her suspension with pay, requirement to attend
another store for retraining, absence of details of retraining and Respondent's failure to return her as manager of the store
constituted 'unfair constructive dismissal' - Respondent argued inter alia the Applicant was still an employee, there was no
dismissal, the application was lodged out of time and Commission did not have jurisdiction in the matter - Commission
reviewed Prison Officers Case and found the evidence did not show conduct on the part of the Respondent which showed
either an intention to repudiate the contract or which was calculated to seriously damage the employment relationship Commission further commented on processes of discovery and production of documents - Dismissed - Ms JA Morrison -v Suzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH SC - 06/08/02 - Personal & Household Good Rtlg ................

2225

Application for an order to suspend the process of filling a position - Applicant Union sought an order for the "issuance of a direction
to the Respondent to suspend the process of selection and filling of position No. 1439 Level 2 Administration Assistant,
Prisons Division" - Public Service Appeal Board requested the parties to address the issue of the Board's jurisdiction and
powers to make the direction sought and has heard and considered the parties' submission in that regard - PSAB reviewed
authorities, relevant sections of the I.R. Act and found that the jurisdiction of the Board was to deal only with those matters
listed in sub-paras (a) to (e) of s.80(I) of the Act and to adjust all such matters as are referred to in those paragraphs - PSAB
unanimously found that the application before it was clearly associated with the appeal pursuant to s.80(i)(e) but was not an
appeal against any of the matters listed in paragraph (a) to (e) and accordingly the order sought by the Applicant Union was not
within its jurisdiction - Dismissed for want of jurisdiction - Ms PJ Bingham -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 17/07/02 Government Administration ..........................................................................................................................................................
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ACT - 2INTERPRETATION OF—continued
Application for the registration of an organisation - The Small Business Association of Western Australia (Union of Employers) had
applied to be registered as an organisation as defined in s.7 of the Industrial Relations Act 1979 and sought by its objects to
further and protect the interests of its employer members - No objections to the registration filed - Full Bench found and raised
a number of issues pertaining to the rules of the organisation all of which were sought to be remedied at a meeting of the
Executive - Further, Full Bench found that the resolutions passed at the meeting were contrary to the rules of the organisation
and therefore to the I.R. Act and found that the application was not authorised in accordance with the rules of the Applicant
organisation and not validly authorised at all - Dismissed - The Small Business Association of Western Australia (Union of
Employers) -v- (Not applicable) - FBM 2 of 2002 - Full Bench - SHARKEY P/BEECH SC/HARRISON C - 27/08/02 ..............
3

2418

Conference referred re conversion of contract worker to permanency - Applicant Union sought a declaration of the application of the
conversion criteria to the facts that the member's employment was satisfied and thus member was eligible for permanency and
that the declaration sought would assist in resolving the dispute between the parties regarding pay entitlements - Respondent
objected to the declaration sought and argued that the Commission in Court Session should not make a declaration because it
would not result in the permanent appointment of the employee in accordance with the Premier's Circular because of the
provisions of s.64 of the Public Sector Management Act 1994 and that any declaration made would not assist or resolve any
industrial dispute between the parties - Commission in Court Session found that the two issues were whether or not CICS
should issue a declaration and whether the employee satisfied the criteria set out in the Premier's Circular such that she was
eligible for conversion to permanency - Further, CICS found that a mere declaration of the true intent of the Premier's Circular,
and nothing more, was not a proper exercise of the Commission's discretion and that it was not in the public interest to issue a
declaration as sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General,
Department of Justice (Formerly known as Ministry Of Justice) - PSACR 19 of 2002 - Commission in Court Session - BEECH
SC/SCOTT C/HARRISON C - 06/09/02 - Government Administration........................................................................................

2480

Application re unfair dismissal - Applicant argued he was summarily dismissed after a conversation with Respondent regarding
starting times - Respondent argued the Applicant said things that resulted in the Respondent forming the opinion that the
Applicant no longer wanted to work for the Respondent - Commission found that the test to apply was whether there had been
a 'fair go all round', the Applicant was entitled to believe he had been dismissed and the Commission had jurisdiction to deal
with the matter - Commission found that what happened was a summary dismissal, but it was not justified as Applicant had not
indulged in behaviour which indicated an attitude and intention not to be bound by a fundamental condition of a contract Commission found an earlier warning was a nullity and it was the intention of Parliament that the first option to be considered
was reinstatement - Granted and Reinstatement Ordered - Mr DS Halls -v- DJ Palmer - APPL 168 of 2002 - GREGOR C 05/09/02 - Construction Trade Services .........................................................................................................................................

2511

Application re unfair dismissal seeking re-instatement or compensation - Applicant argued that the decision to make him redundant
was not genuine and the allegation of poor performance was not justified - Applicant argued that the dismissal was
procedurally unfair, as he was not given prior consultation or warning, the Respondent breached s.40 of the MCE Act and the
alternative employment offered was not appropriate due to his medical condition - Respondent argued the dismissal constituted
a redundancy at law, the Applicant was given reasonable warning, was paid in lieu of notice and the alternative employment
offered was suitable - Commission reviewed authorities and found IAC held at law that there was no general proposition that
redundancy entitlements were implied in employment contracts - Commission found that Applicant was made redundant and
the Respondent was entitled to take into account the Applicant's performance - Commission found that Applicant was not
dismissed because of a disciplinary process arising out of poor performance and that Applicant did not prove that it was unfair
for him to be made redundant, nor was s.40 or s.41 of the MCE Act breached - Dismissed - Mr DR Young -v- North City
Holden - APPL 2176 of 2001 - SMITH C - 21/08/02 - Motor Vehicle Rtlg & Services ................................................................

2547

1

Appeal against Decision of Full Bench (82WAIG425) re order staying disciplinary proceedings against a public service officer - IAC
found the questions of law were whether the alleged act that occurred outside the workplace and working hours constituted
misconduct under the PSM Act, what was the test, did the Public Sector Code of Ethics extend to behaviour outside the hours
of duty and workplace, did a report taint disciplinary proceedings such as to require them to be permanently stayed, should the
Full Bench have permitted reliance on a notice of contention, were the disciplinary proceedings barred in law re withdrawal of
criminal proceedings - IAC found alleged conduct could be misconduct in the meaning of the PSM Act, diminish the officer's
status and authority in the eyes of juniors, affect his fitness to carry out his duties and were proper matters for investigation in
disciplinary proceedings - Upheld in Part - Civil Service Association of Western Australia Incorporated -v- Director General,
Department for Community Development - IAC 4 of 2002 - Industrial Appeal Court - Anderson J./Scott J./Parker J. - 03/09/02
- Government Administration ........................................................................................................................................................

2845

2

Appeal against decision of Public Service Arbitrator (82 WAIG 596) re transfer of an employee and exclusion from prison Appellant argued that PSA erred in finding that some or all of the substantive matter was outside its jurisdiction by virtue of
s80E(7) of the IR Act 1979 - Respondent argued that there was no jurisdiction at first instance to make the orders sought and
the power to transfer an employee was a statutory power conferred on the Respondent by s65 of the PSM Act - Full Bench
reviewed IR Act, PSM Act, and the Ishmeal Case and found that the PSA clearly had jurisdiction to hear and determine the
matter and should have found that the purported transfer was outside power and void - Full Bench reviewed Prisons Act and
found that the decision of the Prison Superintendent to exclude the employee from the prison affected her rights as an
employee and was an industrial matter - Upheld and Remitted - Civil Service Association of Western Australia Incorporated v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC - 25/09/02 - Other
Services .........................................................................................................................................................................................

2858

4

Application for Orders pursuant to section 66 - Applicant was seeking urgent interim orders - Applicant sought Orders that CFMEU
accept applicant's half-yearly subscriptions, the CFMEU not impose any additional levies, fees or fines for the late payment
and financial membership declared to be continuous - Respondent Union opposed and argued that Applicant had been refused
membership because he was not eligible to be a member of the CFMEU and was ineligible because he was not an employee
within the meaning of rule 4 of the rules of Respondent because a person who was not an employee within the meaning of
section 7 of the Industrial Relations Act was precluded from membership - President found that Applicant was not employed as
an employee which would have rendered him eligible for membership - Further, Applicant was not eligible as per the Union
rules and was not an employee as per the Industrial Relations Act - Dismissed - Mr T McParland -v- The Construction,
Forestry, Mining and Energy Union of Workers - PRES 30 of 2002 - President - SHARKEY P - 05/11/02..................................

2894

Applications for Orders pursuant to section 66 - Applications for stay of hearing - Applicants argued that an order or directions
relating to the rules of the Respondent Union making Respondent Union abide by and observe the Respondent's Union rules Intervener without objection argued that application was not an application under section 66 in that it did not seek an order or
directions relating to the rules of the Union and as a consequence had no jurisdiction to hear this application - Respondent
denied any breaches of its rules and that the package contained the agreement of the introduction of and concept of
broadbanding - President found it had both the jurisdiction and power to make an order and then turned to the exercise of the
President's discretion - Further, President proposed to order that the parties engage in a conference convened by the Registrar
to resolve their differences - Order Issued - M Braysich -v- The State School Teachers Union of W.A. (Incorporated) - APPL
806 of 1990 - President - SHARKEY P - 28/06/90 - Government Administration.........................................................................
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CUMULATIVE DIGEST—continued
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ACT - INTERPRETATION OF—continued
Conference referred re eligibility to be converted to permanency - Applicant Union argued that its member has been unfairly treated
by Respondent in that its member meets the criteria for "Conversion of Entry Level Contract Officers to Permanent Status" in
accordance with the Premier's Circular No. 7/01 - Applicant Union sought an order that the Respondent reinstate its member,
convert his employment to permanency, and deem his employment to be continuous - Respondent objected to the orders
sought and argued that union member does not meet the criteria for conversion to permanency status because his was a five
year fixed term contract which does not meet the criterion of being "fixed term contracts continuously rolled over", that
Applicant's employment was related to work which was externally funded and that Respondent had acted with consideration in
that it provided Applicant with a further short term contract following the expiration of his five year contract - Public Service
Arbitrator found on evidence that Applicant did not meet the criteria for conversion and that Applicant's work was very much
substantially externally funded - Further, PSA found that in these circumstances rather than prejudice the Respondent's case, its
actions have demonstrated its desire to be a considerate and helpful employer to the degree that it was able, therefore,
Applicant has not been treated unfairly - In its Further Reasons, PSA reviewed relevant sections of the IR Act, PSM Act and
was of the view that the Public Sector Standard relating to appointment creates no impediment to the Arbitrator's jurisdiction in
this matter - PSA also found that it was not appropriate to re-open the hearing as there was nothing new before it which would
constitute a relevant consideration - Dismissed - Jurisdiction Found and Application to re-open dismissed - The Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Agriculture - PSACR 39 of 2002 - Public
Service Arbitrator - SCOTT C - 04/11/02 - Government Administration ......................................................................................

2969

Conference re breach of the requirements of the Public Sector Management Act, 1994 - Applicant Union applied for a declaration that
Respondent cease and desist workplace bulling and that Respondent provide the necessary assistance to relocate its member to
suitable alternative position within the public sector and that Respondent place its member on paid leave with all leave
entitlements utilised whilst on workers compensation to be reinstated - Further, Applicant Union sought an order for discovery
of documents - Respondent opposed the application and argued that member had lodged a workers' compensation claim
alleging she was suffering work induced stress and opposed the discovery of documents and that it was frivolous - Commission
found that the scope and purpose of the Industrial Relations Act and the Workers' Compensation and Rehabilitation Act 1981
were different and dealt with jurisdiction under IR Act - Further, Commission proposed to grant the CSA's application and
issue an order for the discovery, inspection and productions of documents - Order Issued - The Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAC
20 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 - Government Administration ....................................................

2976

Application re unfair dismissal - Applicant argued that dismissal was unfair because of the treatment that she had to suffer that led to
her resignation and that she was unaware of the time limit prescribed by the I.R. Act - Respondent argued that application was
out of time and opposed the extension of time and concluded that Commission did not have jurisdiction to deal with matter Commission referred to the principles that considered the nature of ss 29(1)(b)(i) and 23A of the Act and found that Applicant
was not dismissed from her employment but left the employment voluntarily and therefore there had been no dismissal to
attract the jurisdiction of the Commission - Dismissed for want of jurisdiction - Ms N Azzalini -v- Perth Inflight Catering APPL 1507 of 2002 - KENNER C - 16/10/02 - Food Retailing ....................................................................................................

2999

Application referred under s.7G and s.29(1)(b)(i) of the I.R. Act, 1979 alleging unfair dismissal - Commission was asked and agreed
to determine a preliminary issue re jurisdiction to entertain the claim based on the Respondent's contention that the Applicant
had applied to the Commission to determine the matter under s.7F of the Act - Commission reviewed the relevant sections of
the Act and found that the nature of the application was clear to the Respondent at the outset and was filed within the required
time frame - Further, given the circumstances that the union offered an explanation for the incorrect form being used, and
moved quickly to rectify the defect, Commission was of the view that there was no prejudice to the Respondent - Commission
was satisfied that it was appropriate to accept the application as an application pursuant to s.7G of the Act to enable the
Applicant's unfair dismissal claim to be dealt with - Jurisdiction Found - Mr BG Dyer -v- Iluka Resources Limited - APPL
1073 of 2002 - HARRISON C - 12/11/02 - Metal Ore Mining......................................................................................................

3004

Application re unfair dismissal and contractual entitlements - Applicant sought orders pursuant to s.23A(1)(a) that Respondent pay
award entitlements in respect to accrued annual leave, sick leave and public holidays where the amounts are greater than the
amounts to which she was entitled under the Minimum Conditions of Employment Act 1993 - Further, Applicant sought orders
in respect to payment of superannuation contributions and compensation for loss and injury caused by the dismissal - An
application to amend the name of the Respondent and Applicant was sought and granted - Commission determined the nature
of Applicant's employment as a casual employee within the meaning of Clause 25 of the Award - Commission found that there
were no award or entitlements outstanding under the MCE Act to which Applicant was entitled to - Commission reviewed
authorities and found that in all circumstances the termination by Respondent was not harsh, oppressive or unfair - With regard
to Orders pursuant to s.23A(1)(a) of the Act, it was conceded on behalf of the Applicant that there were no amounts
outstanding that was due and payable to her for the contract of employment that commenced on 22/01/2002 and that
s.23A(1)(a) only empowers the Commission to make order in respect of a matter out of which the claim of harsh, oppressive or
unfair dismissal arises - Dismissed - D Larkin -v- Boral Resources (WA) Ltd - APPL 290 of 2002 - SMITH C - 18/10/02 Other Mining.................................................................................................................................................................................

3020

2

Appeal against Decision of Commission (82WAIG2272) re Commission's jurisdiction to hear and determine Matter No. CR54/2002 Appellant's grounds of appeal were that the Commission erred in finding that it had jurisdiction to hear and determine the
matter, to interpret and apply the workplace agreement contrary to the evidence of the Respondent's witnesses, and without
power and contrary to the Act, that part-time employment could exist where 38 hours per week of work was performed and
that there were two contracts of employment - Full Bench reviewed relevant sections of the I.R. Act, WA Act and found that
s.23 could confer no jurisdiction because the matter was not an "industrial matter" as defined in s.7 of the Act, and it was clear
that no jurisdiction existed under s.44, therefore, the Commissioner at first instance erred in so finding - Further, Full Bench
were satisfied that the matter of appeal was of such importance that in the public interest the appeal should lie - Upheld and
Quashed - Altone Park Golf Club -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - FBA 42 of 2002 - Full Bench - SHARKEY P/KENNER C/WOOD C - 06/12/02 - Other Services ................................

3205

Application re transfer of member - Application remitted back to Commission for further hearing and determination according to law
- Applicant Union argued that the decision of Respondent to transfer member from the position of Prison Support officer in
Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and that Respondent be made
to return member to work at Broome Regional Hospital or transfer her to suitable alternative employment in Broome - Further,
that Respondent pay damages for breaching their implied obligation to always act in a manner consistent with maintaining
confidence in the employment relationship - Respondent opposed orders sought - Public Service Arbitrator found that the
decision to transfer member to Hakea Prison was unlawful and declared and ordered in part the orders sought by Applicant
Union - Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice
- P 2 of 2001 - Public Service Arbitrator - BEECH SC - 04/12/02 - Other Services .....................................................................

3250

Complaint re breach of Workplace Agreement re unfair dismissal - Applicant argued that dismissal was unfair and sought
compensation and that the workplace agreement governed and controlled the employment relationship - Further, Applicant
argued that Respondent had orchestrated the refusal to register the workplace agreement in order to prejudice him and that
Respondent's interlocutory application was entirely without merit and had been brought frivolously and vexatiously Respondent opposed the claim on the grounds that there was no registered workplace agreement under the Act, and
Magistrate's Court had no jurisdiction to deal with the matter - Industrial Magistrate found that the workplace agreement was
never registered and it did not have the jurisdiction to hear and determine an unfair dismissal claim where the workplace
agreement was never registered - Reasons for Decision Issued - Mr GW Rogers -v- DMW Constructions Pty Ltd – M 153 of
2002 - Industrial Magistrate - Cicchini IM - 26/09/02 - General Construction ............................................................................
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ACT - INTERPRETATION OF—continued
Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act
1993 were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he
was unfairly terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions
were held with the Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the
Applicant - Commission reviewed authorities, Part 5 of the MCE Act and found that Applicant was treated unfairly on the
basis that he was not given sufficient notice of his termination in order to canvass alternatives, that it was also clear that the
requirements of Part 5 of the MCE Act in relation to attend job interviews were not met by the Respondent and given that the
Applicant was afforded insufficient notice and was not given time to attend job interviews, his termination was unfair However, given that the Applicant was paid a redundancy payment of 26 weeks' pay and five weeks' pay in lieu of notice,
Commission concluded that the amount of five weeks' pay as compensation was to be offset against these payment, thus no
monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb
Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services ..........................................

3271

Application re unfair dismissal and contractual entitlements - Applicant argued that he was made redundant upon his return from
leave and that the decision to make him redundant was not genuine because Respondent had employed another chef who had
taken over his work - Applicant further argued that his dismissal was harsh, oppressive and unfair because he was not afforded
procedural fairness in that no notice was given that his employment was to be terminated, and he was not given any
opportunity to make any submissions as to why he should not be terminated - Respondent argued that Applicant was not
engaged as an Executive Chef, that he was employed to work part-time as an Asian chef/breakfast cook, that Applicant was
made redundant because Respondent changed its menu to offer less Asian dishes and more European dishes and that
Respondent selected the Applicant for redundancy on grounds that the other chefs employed by it were better chefs Commission reviewed relevant sections of the Workplace Relations Act, MCE Act, Award, authorities and found on evidence
that the Respondent had a legitimate need to restructure its restaurant, however, Respondent's decision to terminate the
Applicant's employment was unfair because no adequate warning or opportunities was given to Applicant to improve his work
- Further, Commission was satisfied that Applicant had made out his case for contractual benefits relating to accrued annual
leave and for payment of hours worked when he should have been rostered on for a period of six weeks and ordered
Respondent to pay the Applicant compensation and benefits owed under Applicant's contract of employment - Order Issued Mr KTS Tan -v- Auz Hotels Pty Ltd (ACN 097 361 512) - APPL 1048 of 2002 - SMITH C - 27/11/02 - Food Retailing ............

3329

ALLOWANCE
3
Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining ......................................................................................................................................................

2033

Conference referred re bonus payments - Applicant Union argued that its member was still disadvantaged if overtime was excluded as
a component of his salary and that the date of operation should be when Respondent introduced the payment of the bonus Respondent argued that adding the overtime to the base rate for the purposes of the bonus would create an anomaly and
objected to any inclusion of overtime and opposed any operative date earlier than the date of the Commission decision Commission found that bonus was to be calculated upon the total of the base wage which included an over award payment
including overtime and made retrospective to the date the application was made to the Commission - Granted - COMM,
ELECTRIC, ELECT, ENERGY -v - Millennium Inorganic Chemicals - CR 279 of 2000 - BEECH SC - 27/06/02 - Petroleum
Coal Chemical Assoc.....................................................................................................................................................................

2270

Application re unfair dismissal and denied contractual entitlements - Applicant argued that his dismissal was unfair because through
discussions and verbal agreement his position with Respondent existed if his temporary employment had ceased and that he
was not informed by Respondent that he was terminated on 30 April 2001 - Further, Applicant claimed entitlements of wages,
car allowance, superannuation and compensation - Respondent argued that Applicant was informed that his services were no
longer required due to the sale of the business as there was no position for him on 30 April 2001 - Commission found that
Applicant was aware that his services with Respondent were terminated on 30 April 2001 and that he had received appropriate
payments from that date and that Applicant had found another job - Dismissed - Mr MK Bryant -v- Mr Ron Stanley/Mr Peter
Stanley, Westlaw Securities P/L T/as Communique Communications - APPL 1488 of 2001 - WOOD C - 16/08/02 - Other
Services .........................................................................................................................................................................................

2494

3

Application by Respondents to vary the Transport Workers' (General) Award No. 10 of 1961 - Union contended that Clause 15(1)
was not inconsistent with the rationale for the payment of meal money set out in 70WAIG2555 and 71CAR594 and that the
suggestion that the current clause was obsolete or inequitable as it significantly disadvantaged employers had no basis at all Respondents argued that clause 15(1) of the Award was obsolete and inconsistent with the rationale for the payment of meal
money and the current clause was inequitable as it unfairly advantaged employees and significantly disadvantaged employers Commission in Court Session concluded that Respondents had not discharged their onus of proof and was unable to accept the
contentions made by Respondents and that there was no evidence that clause 15(1) was an obsolete provision that needed to be
updated - Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -vGordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 01/10/02 - Road Transport...............................................................................................................................

2660

Application re allegedly denied contractual entitlements - Applicant argued that a housing rental subsidy under his contract had not
been increased pursuant to terms of the contract and sought payment of increase - Respondent argued that the policy required
the subsidy to be reviewed for "significant" fluctuations in market rentals which had not occurred and that another allowance
had taken its place - Commission found that the rental subsidy was an express term of the contract of service , the council did
not have the power to unilaterally vary a term of the contract and that the new allowance did not replace the subsidy Commission used Applicant's method of calculation as it was likely to be more accurate and made findings as to which years
"significant" fluctuations occurred in the rental market - Granted - Mr LJ Vidovich -v- The Shire of Broome - APPL 1164 of
2001 - BEECH SC - 29/04/02 - Government Administration ........................................................................................................
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ANNUAL LEAVE
Conference re employer having to direct the employee to take annual leave - Applicant Union requested for Interim Orders for
suspension with pay - Commission was not persuaded to issue an Order on an interim basis because it had insufficient
evidence before it to intervene at this stage in the steps which have been taken by Respondent to manage as it is obliged to do Dismissed - Civil Service Association of Western Australia Incorporated -v- Executive Director Department Of Fisheries PSAC 21 of 2002 - Public Service Arbitrator - BEECH SC - 18/06/02 - Government Administration..........................................

1233

Application re breach of Minimum Conditions of Employment Act 1993 - Claimant argued that Respondent had not paid annual leave
entitlements and claimed that remuneration was commission payments and bonus commission - Respondent denied claim and
argued that Claimant was not an employee for the purposes of the Act and was remunerated wholly by commission or
percentage reward and also sought costs that claim was without merit - Industrial Magistrate found that Claimant's main form
of income was from commission payments and bonus commission and the evidence dictated that Claimant was not an
employee within the meaning of the Act and Respondent was not required to make payments for annual leave - Further, IM
found that case for costs was not made out, no costs ordered - Dismissed - Ms LD Davis -v- Blaxland Pty Ltd - M 154 of 2001
- Industrial Magistrate - Cicchini IM - 29/05/02 - Property and Business Services .......................................................................

1240

Complaint re breach of Independent School Teachers Award 1976 No.R27 of 1976 - Claimant argued that Respondent had breached
the award in that it failed to pay holiday and leave loading - Respondent argued that pursuant to the award it was justified
because Claimant was dismissed for misconduct and thus should not be entitled to the benefits of the provision of the clause Industrial Magistrate concluded that the conduct of the Claimant did not fall within the provision of the Award described "as
serious misconduct" which would justify a summary dismissal and that Respondent was liable to pay the Claimant the amount
he was entitled to - Claim for leave loading dismissed and costs was awarded - Reasons for Decision Issued - Mr ALG Phillips
-v- Divine Mercy College Incorporated - M 366 of 2001 - Industrial Magistrate - Tarr IM - 06/06/02 – Education......................

1244

Application re unfair dismissal - Applicant argued that he had a dispute with Respondent about his annual leave entitlement and as a
result he was dismissed - Applicant also argued that he was entitled to a holiday to a value of $4,000.00 due to a sale incentive
scheme - Respondent argued that Applicant's work standard had dropped and from November 2000, a growing number of
complaints were received from clients and from other technicians, and that Applicant had been warned on numerous occasions
- Respondent further argued that in 1999, it had introduced changes in the terms of remuneration and the new salary structure
incorporated payments for annual leave - Commission found on evidence that Applicant had been dissatisfied with working for
the Respondent for some time, that he made his dissatisfaction well known to the Respondent by his conduct and demeanour,
that his standards of work fell away and he became confused about his right to a bonus through a prize - Commission found
that there has been no unfairness in Applicant's dismissal and there was no contractual entitlement due to him - Dismissed - Mr
MD Van Heek -v- A Whistle and Co. Pty Ltd t/a Electrodry Carpet Dry Cleaning - APPL 639 of 2001 - GREGOR C 13/06/02 - Other Services ..............................................................................................................................................................

1313

Conference referred re annual leave and long service leave entitlements - Applicant Union argued that the employment of both
members as cleaners had been on an on-going part -time basis and not as casuals as claimed by Respondent - Respondent
opposed and objected to the claims - Commission found and was surprised by the submission made by Respondent that the
award did not apply - Commission found that Union had established that both employees were employed on an on-going parttime basis and accordingly Union was entitled to a Declaration in its favour - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Recreation Camps and Reserve Board - CR 268 of 2000 BEECH SC - 25/06/02 - Government Administration ...................................................................................................................

1339

Application for Orders pursuant to section 80E - Applicant Union argued that Respondent pay its member the salary equivalent to the
period of annual leave taken for financial reasons whilst suspended on leave without pay - Further, Union argued that it was
unconscionable that an innocent person should suffer detriment as a result of a disciplinary process which found her innocent Respondent argued that member had accepted a lump sum payment for her accrued annual leave and also had access to her
annual leave credits and that she was not required to provide a reason for taking annual leave - Public Service Arbitrator found
access to the leave was applied for during the period of suspension without pay because of the employer's decision to suspend
employee without pay - Further, Public Service Arbitrator found the investigation showed the alleged breach of discipline did
not occur and that Respondent was obliged to return the member her pay she would otherwise have received for the period of
suspension without pay and that the Order was to payout the accrued leave now recredited - Granted - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Justice - P 13 of 2002 - Public Service
Arbitrator - BEECH SC - 23/07/02 - Government Administration .............................................................................................

2178

Application for denied contractual entitlements re annual leave and wages during period of notice - Respondent argued that
Applicant's final pay was discounted for his annual leave by an amount that had been pre-paid to the Applicant - Further,
Respondent argued that sick leave payments had not been paid, as no medical certificate was provided and Applicant had not
worked all of his notice period - Commission found that under s17D of the Minimum Conditions of Employment Act,
deductions from pay must be authorised, there was no such arrangement and Applicant was entitled to outstanding annual
leave - Commission further found that under the MCE Act, Respondent was entitled to reasonable proof of illness, which
occurred, the Respondent was aware of the ongoing health complaint and the Applicant was entitled to sick leave - Granted in
Part - Mr MJ Hemmings -v- Mr J Vanstroe - APPL 2298,2336 of 2001 - WOOD C - 26/07/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2205

2

Appeal against Decision of Commission (82WAIG478) re dismissed application for contractual entitlements - Appellant argued that
Commissioner erred in fact and in law in finding that the terms of clauses 4.3 and 4.4 of the employment agreement were
ambiguous and that evidence of pre-contractual discussions were admissible and that Commissioner erred in fact and in law in
finding that Appellant had not made out a case to the entitled payments of pro-rata annual leave, long service leave and
superannuation - Respondent argued that there was no entitlements due to Appellant and that agreement only created a salary
guarantee - Full Bench followed the principles applied to the admission of extrinsic evidence in relation to the question of
interpretation of a written agreement and Full Bench found that there was not a patent or latent ambiguity and that matter had
not been made out by Appellant - Dismissed - Mr NL Knight -v- Alinta Gas Ltd - FBA 12 of 2002 - Full Bench - SHARKEY
P/WOOD C/HARRISON C - 19/08/02 - Electricity and Gas Supply ............................................................................................

2392

Application for contractual entitlements re overtime, balance of final weeks pay, superannuation and annual leave - Respondent
argued that it was agreed the Applicant be paid for a 40 hour week regardless of hours worked - Respondent argued the
Applicant was advised that he was required to give one week's notice of termination, that superannuation was paid and the
Commission had no jurisdiction to deal with the annual leave claim - Commission found it was clear that the Applicant would
be paid for a 40 hour week regardless of hours worked - Commission found the Respondent was entitled to deduct one week's
pay and had presumably paid the legal minimum rate of pay for that week under the MCE Act - Commission found annual
leave was not agreed on formation of the contract, the entitlement could be enforced through the Industrial Magistrate and the
Commission did not have power to award the amount claim - dismissed - Mr DR Adams -v- Arum Investments Pty Ltd T/A
WA Bins - APPL 468 of 2002 - WOOD C - 09/09/02 - Road Transport .......................................................................................

2487

Application re unfair dismissal and contractual entitlements - Applicant argued that after she raised her concerns about the stability of
her employment, she was confronted by the Respondent who indicated that she had resigned and asked her to go home until
further contact, no such contact was forthcoming - Further, Applicant argued that dismissal was unfair and that her loss arising
from the termination included a period of unemployment and work at a reduced level of income - No appearance from
Respondent - As there was no evidence to the contrary, Commission found in favour of the Applicant and awarded
compensation and payment of accrued entitlements to annual leave - Granted - Ms K Riley -v- Besta Interlocking Bricks APPL 2116 of 2001 - COLEMAN CC - 25/09/02 - Construction Trade Services .........................................................................
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ANNUAL LEAVE—continued
Application for compensation re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed
without notice, that he had received no warnings or prior reprimands and was given no explanation for the termination of his
employment - At the hearing, there was no appearance by the Respondent, however in its Notice of Answer and Counter
Proposal, Respondent stated that Applicant was dismissed for gross misconduct for a number of incidences - Commission
reviewed authorities and based on all the evidence before it, found for a number of reasons that Applicant was summarily
dismissed, that the dismissal was harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual
leave was not proven and the claim for notice was subsumed by Commission's finding as to Applicant's continued employment
- Ordered Accordingly harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual leave was
not proven - Dismissed - Mr DP Webb -v- Classic FB Holdings Pty Ltd - APPL 2054 of 2001;APPL 463,537,609 of 2002 WOOD C - 18/09/02......................................................................................................................................................................
Application for contractual entitlements seeking two months' salary and pro rata annual leave entitlements - No appearance on behalf
of the Respondent - Commission accepted Applicant's evidence and was satisfied on all the evidence that Applicant was
employed by Respondent on the terms and conditions set out in exhibit A1, and further that Applicant discharged his duties
until, by agreement his employment came to an end - Further, Commission was satisfied that there was evidence before it to
establish the terms of the contract agreed to between the parties and that Applicant had made out his claim in respect of a
denial of contractual benefits - Upheld and Order Issued - Mr HM Chong -v- Balance Computing Pty Ltd - APPL 1928 of
2001 - KENNER C - 23/09/02 – Finance.......................................................................................................................................
Application re contractual entitlements - Applicant argued that he under his contract of employment he was owed unpaid salary,
unpaid annual leave, unused sick leave and the balance of the term of the contract - No appearance from Respondent Commission found that Respondent had waived its right to appear and be heard on the matter and by failure to appear
Commission ordered in favour of Applicant - Granted - Mr JA Cochrane -v- WA Power Consolidators Pty Ltd - APPL 791 of
2002 - GREGOR C - 04/11/02 - Electricity and Gas Supply..........................................................................................................
Application for contractual entitlements - No appearance on behalf of Respondent - Commission made contact with Respondent who
indicated that he had received the Notice of Hearing but he would not be in attendance - Commission proceeded with the
hearing pursuant to s27(d) of the Act and found in favour of Applicant - Commission issued an order for the Respondent to pay
Applicant two week's pay in lieu of notice, plus pro rata annual leave and annual leave loading entitlements - Granted - Mr QS
Fallens -v- Gemstone Exporation Pty Ltd - APPL 712 of 2002 - HARRISON C - 04/11/02 - Non-Metallic Min Product Mfg.....
Application re unfair dismissal and contractual entitlements - Applicant sought orders pursuant to s.23A(1)(a) that Respondent pay
award entitlements in respect to accrued annual leave, sick leave and public holidays where the amounts are greater than the
amounts to which she was entitled under the Minimum Conditions of Employment Act 1993 - Further, Applicant sought orders
in respect to payment of superannuation contributions and compensation for loss and injury caused by the dismissal - An
application to amend the name of the Respondent and Applicant was sought and granted - Commission determined the nature
of Applicant's employment as a casual employee within the meaning of Clause 25 of the Award - Commission found that there
were no award or entitlements outstanding under the MCE Act to which Applicant was entitled to - Commission reviewed
authorities and found that in all circumstances the termination by Respondent was not harsh, oppressive or unfair - With regard
to Orders pursuant to s.23A(1)(a) of the Act, it was conceded on behalf of the Applicant that there were no amounts
outstanding that was due and payable to her for the contract of employment that commenced on 22/01/2002 and that
s.23A(1)(a) only empowers the Commission to make order in respect of a matter out of which the claim of harsh, oppressive or
unfair dismissal arises - Dismissed - D Larkin -v- Boral Resources (WA) Ltd - APPL 290 of 2002 - SMITH C - 18/10/02 Other Mining .................................................................................................................................................................................
Appeal against Decision of Respondent to terminate Union member on 11/04/2002 - Appellant Union argued that the decision to
terminate was harsh and unfair in that no grounds existed for which the Respondent could conclude that the member was
dishonest and untrustworthy and that Respondent failed in its duty to exercise proper consideration in its dealing with the
member - Respondent argued whether or not it was in the public interest that the proceedings be held as the member was on a
fixed term of contract that had ended with the passage of time and that all monies owing at the time of termination including
the salary that would have been earned for the unexpired portion of the contract had been paid - Public Service Appeal Board
found that some of the grounds of the appeal had been made out in that Respondent had failed to follow the processes of the
Public Sector Management Act 1994 which was a breach of statute by the employing authority which was more than just a
denial of procedural fairness - PSAB found that Respondent could not lawfully dismiss the member pursuant to the notice
provision in the contract of employment without having followed those procedures as it had denied the member procedural
fairness - Upheld - Ms PJ Bingham -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 04/09/02 - Government Administration......................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was made redundant upon his return from
leave and that the decision to make him redundant was not genuine because Respondent had employed another chef who had
taken over his work - Applicant further argued that his dismissal was harsh, oppressive and unfair because he was not afforded
procedural fairness in that no notice was given that his employment was to be terminated, and he was not given any
opportunity to make any submissions as to why he should not be terminated - Respondent argued that Applicant was not
engaged as an Executive Chef, that he was employed to work part-time as an Asian chef/breakfast cook, that Applicant was
made redundant because Respondent changed its menu to offer less Asian dishes and more European dishes and that
Respondent selected the Applicant for redundancy on grounds that the other chefs employed by it were better chefs Commission reviewed relevant sections of the Workplace Relations Act, MCE Act, Award, authorities and found on evidence
that the Respondent had a legitimate need to restructure its restaurant, however, Respondent's decision to terminate the
Applicant's employment was unfair because no adequate warning or opportunities was given to Applicant to improve his work
- Further, Commission was satisfied that Applicant had made out his case for contractual benefits relating to accrued annual
leave and for payment of hours worked when he should have been rostered on for a period of six weeks and ordered
Respondent to pay the Applicant compensation and benefits owed under Applicant's contract of employment - Order Issued Mr KTS Tan -v- Auz Hotels Pty Ltd (ACN 097 361 512) - APPL 1048 of 2002 - SMITH C - 27/11/02 - Food Retailing ............
APPEAL
1
Appeal against Decision of Full Bench (81WAIG3031) re order for reinstatement of an employee on the grounds of unfair dismissal
and written warning - Appellant argued that Full Bench erred in its interpretation of the Appellant's non-harassment policy Appellant argued the Full Bench looked at the two aspects of the employees conduct in isolation rather than together and then
deciding if in all the circumstances the dismissal was harsh oppressive or unfair - IAC reviewed authorities and found that it
was open to the Commission to find that the employee's dishonesty at an inquiry although wrong and a gross error of
judgement, arose initially out of a concern to save his employment in a setting in which he felt under threat and that his writing
on a draft affidavit did not constitute harassment within the employer's policy - Dismissed - BHP Iron Ore Pty Ltd -vCONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - Walsh J./Pidgeon J./Scott J. - 04/06/02 Metal Ore Mining ..........................................................................................................................................................................
1
Appeals against Decision of Full Bench (82WAIG24) re compensation for loss due to unfair dismissal - Appellant(Employee) argued
the Full Bench erred in finding that the dismissal was procedurally unfair and not substantively unfair because there was a
genuine redundancy and that issue only affected whether there should be a redundancy payment as a contractual entitlement Appellant argued that he not only should have been awarded the amount assessed by the Commission for unfair dismissal, but
also allowed a sum for loss of contractual entitlements - IAC reviewed authorities re implied terms in contracts of service,
reasonable redundancy payments, wrongful dismissal, compensation and damages and found that the Appellants claims were
inconsistent: there was a redundancy or there was not and it was not for the IAC to establish the facts - IAC found the Coles
Myer decision was not authority that a "reasonable redundancy payment" as well as notice could be implied into the contract of
service - IAC found there was no power to vary the award downwards in favour of the Respondent employer who had not
lodged an appeal to the Full Bench attacking the decision - Dismissed - Elderslie Finance Corporation Limited -v- Mr P Dellys
- IAC 1 of 2002 & IAC 2 of 2002 - Industrial Appeal Court - Nicholson J./Anderson J./Scott J. - 18/06/02 – Finance ................
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APPEAL—continued
4
Application for Stay of Operation of order pending appeal to Full Bench - Appellant argued that the order should be stayed until
appeal to Full Bench was heard as the sum of compensation ordered was substantial and should the Appellant pay it, and if the
appeal was successful the Appellant believed that it would have difficulty in recovering the money - Respondent opposed the
Stay of Operation and had enforced the Order in the Industrial Magistrate's Court - President applied the principles that would
apply for applications for a stay and found there were no exceptional circumstances for him to make an order for a stay as the
equity, good conscience and substantial merits of the case laid with the Respondent - Dismissed - Kwik & Swift Co Pty Ltd
trading as Kwik & Swift Couriers -v - Mr K Chopra - PRES 26 of 2002 - President - SHARKEY P - 09/07/02 - Road Transport

1216

Appeal against decision of the Respondent re the severity of a penalty imposed on 26/03/2002 - Appellant argued that the severity of
the penalty imposed on him was excessive - Respondent argued that consideration was given to the seriousness of the charges
and the personal circumstances of Appellant before decision was made - Public Service Appeal Board found that the penalty
was manifestly excessive and that it seemed quite out of proportion to the offences and actual consequences to the Department
- PSAB quashed the reduction in classification and decided on suitable penalty to be imposed - Upheld - Mr V Walker -vDepartment of Justice - PSAB 6 of 2002 - Public Service Appeal Board - BEECH SC - 24/06/02 - Government Administration

1354

1

Appeal against decision of Full Bench (81 WAIG 2865) re unfair dismissal and contractual entitlements claims - Appellant argued
Full Bench erred in finding that the magnitude of dishonesty or breach of fiduciary duty was not sufficiently great as to justify
summary dismissal, the Commission did not have jurisdiction to entertain the appellants claim for a set-off payment in respect
of salary sacrifice and failing to remit the matter back to the Commission - IAC found that the Full Bench misconstrued the test
to be applied in determining whether summary dismissal was justified - IAC found Commission had jurisdiction re claim for
annual leave - IAC reviewed the Conti Case and found that the salary sacrifice arrangement fell within the ambit of s17D(1)(b)
of the MCE Act in that the employer was authorised to deduct from the agreed salary the amount nominated as the salary
sacrifice component - IAC found the Commission had jurisdiction to deal with the appellants claim for a payment in respect of
the salary sacrifice component of the contract of employment and the matter must be remitted to the Commission - Upheld and
remitted - Mr I Phippard -v- BGC Australia Pty Ltd - IAC 7 of 2001 - Industrial Appeal Court - Anderson J./Parker
J./Merriman J - 18/07/02 - Construction Trade Services ...............................................................................................................

2013

1

Appeal against decision of Full Bench (81 WAIG 2704) re allegedly denied contractual entitlements re damages for breach of
promise by corporation to issue shares and options as part of salary package - Appellant argued that the matter was not an
industrial matter and in any event the Commission did not have power to make a monetary award in the nature of damages in
lieu of ordering that the contract of service be performed in specie because the claim for damages for breach of contract is not
within s29(1)(b)(ii) of the IRACT as a matter that can be referred to the Commission by the employee - IAC reviewed
authorities and found that the claim for damages essential character was a private claim of a commercial nature which lacked
any ingredient or complexion of industrial relations and did not fall within the jurisdiction of the Commission - IAC found the
respondent was at liberty to pursue the claim in the civil courts - Upheld - Hot Copper Australia Ltd -v- Mr DS Saab - IAC 6 of
2001 - Industrial Appeal Court - Anderson J./Parker J./Merriman J - 18/07/02 - Metal Ore Mining ............................................

2020

2

Appeal against Decision of the Public Service Arbitrator (82WAIG589) re dismissed application in relation to fairness and equity of
treatment of an employee - Appellant argued the Arbitrator erred in law, and/or seriously miscarried her discretion, in failing to
intervene to correct and/or void, the unfair and/or unlawful exercise of the employer's power to determine the remuneration of
employees - Appellant sought the decision of the Arbitrator to be quashed and/or void - Full Bench found that the Arbitrator
took into account all of the relevant factors, in particular, the matters referred to in the Public Sector Management Act 1994,
and that it was open to her to find that the employee was not treated unfairly or inconsistently and not subjected to arbitrary or
capricious administrative acts - Further, Full Bench found that there was no miscarriage of the exercise of the discretion of the
Arbitrator at first instance - Full Bench was not satisfied that the order sought was within jurisdiction having regard to State
Government Insurance Commission v Johnson 77WAIG2169(IAC) - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC 02/08/02 - Government Administration .........................................................................................................................................

2025

2

Appeal against Decision of Commission (82WAIG1025) re unfair dismissal - Appellant argued that the learned Commissioner erred
by finding that Respondent was an employee despite evidence that he was at all relevant times a self employed contractor, that
the Commission did not have the jurisdiction to hear and determine the matter in the first instance, and failed to give sufficient
weight to the evidence that Respondent was a contractor - Respondent opposed the Appeal - Full Bench determined whether
the person was an employee and whether there was an employment relationship as per fact and law - Full Bench found that
most conditions were consistent with a contract of service and an employee/employer relationship existed and that
Commissioner found correctly in the first instance and did not err in the findings - Dismissed - Bamboo Holdings Pty Ltd -vMr MG Halligan - FBA 26 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 10/09/02 - Other Services .......

2381

Appeal against Decision of Commission (82WAIG667) re unfair dismissal and contractual entitlements - Appellant argued that the
learned Commissioner failed to properly have regard that the business operated on the basis of a quasi partnership between the
directors of the Appellant (including the Respondent) and that as a principal, Respondent was not an employee in the business Further, Commission failed to consider that Respondent was appropriately considered as a principal or partner in the business
and not entitled to benefits due to an employee and it was in the public interest to find the appeal in favour of the Appellant Respondent opposed the appeal - Full Bench determined whether there was jurisdiction to determine the application and
whether there was an employee - employer relationship and whether it was in the public interest that this appeal should lie Full Bench found that it had not been established by Appellant that appeal should lie - Dismissed - Falkirk Nominees Pty Ltd
T/A Ross Hughes and Company and Australian Property Consultants -v- Mr BR Worthington - FBA 20 of 2002 - Full Bench SHARKEY P/GREGOR C/SCOTT C - 30/08/02 - Property and Business Services .....................................................................

2388

2

Appeal against Decision of Commission (82WAIG478) re dismissed application for contractual entitlements - Appellant argued that
Commissioner erred in fact and in law in finding that the terms of clauses 4.3 and 4.4 of the employment agreement were
ambiguous and that evidence of pre-contractual discussions were admissible and that Commissioner erred in fact and in law in
finding that Appellant had not made out a case to the entitled payments of pro-rata annual leave, long service leave and
superannuation - Respondent argued that there was no entitlements due to Appellant and that agreement only created a salary
guarantee - Full Bench followed the principles applied to the admission of extrinsic evidence in relation to the question of
interpretation of a written agreement and Full Bench found that there was not a patent or latent ambiguity and that matter had
not been made out by Appellant - Dismissed - Mr NL Knight -v- Alinta Gas Ltd - FBA 12 of 2002 - Full Bench - SHARKEY
P/WOOD C/HARRISON C - 19/08/02 - Electricity and Gas Supply ............................................................................................

2392

2

Appeal against Decision of Commission (82WAIG689) re discrimination against Union member on the basis of involvement in the
Union - Appellant argued that the Commission erred in law by issuing an order that Respondent reinstate Union member to the
rate of pay applicable to a doughmaker, and erred in fact and law by failing to find that employee was not entitled to receive
the doughmaker's rate of pay during periods where such work was not performed, and having found that the employee was not
employed as a doughmaker but as a baker erred in law by not dismissing the claim - Respondent opposed the appeal - Full
Bench found that this was a discretionary decision and that Commissioner did not find there was a dismissal or that it was
unfair and also found that employee was never employed as a doughmaker under the award but as a baker only - Full Bench
found that the dismissal was substantially and procedurally unfair and found that not having been the subject of a cross appeal
then it was not open to make an order to correct the order when it could not be corrected on appeal, that was employee could
not be axiomatically reinstated to the pay of doughmaker when he was a baker and for that reason the appeal was upheld and
decision in first instance quashed - Upheld - Tip Top Bakeries -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 21 of 2002 - Full Bench - SHARKEY P/KENNER C/HARRISON C - 15/08/02 Food, Beverage and Tobacco Mfg.................................................................................................................................................
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Appeal against Decision of Industrial Magistrate (82WAIG322) re long service leave - Appellant argued that the learned Magistrate
misdirected himself when he took into account the references to the long service leave in sections 8 and 9 of the Long Service
Leave Act in his interpretation and erred in interpreting section 7(2) of the LSL Act - Further, the learned Magistrate failed to
exercise discretion to determine that the Respondent was not entitled to payments as claimed in light of payments received and
erred in law when he misapplied the onus of proof when he evaluated the matter before him by examining whether Respondent
was not a subcontractor but an employee during the relevant period - Respondent opposed the Appeal- Full Bench found that if
Respondent was an employee and not a subcontractor then he was entitled to the long service leave that he claimed and the
Full Bench looked at the relevant principles to determine whether he was an employee as defined in the LSL Act - Full Bench
also considered that the control test was significant and remained the soundest guide to determine the employment relationship
- Full Bench found that there was no partnership and no partnership of business and that they were both employees and that the
Industrial Magistrate was correct in finding that Respondent was entitled to long service leave - Dismissed - United
Construction Pty Ltd -v- Mr J Birighitti - FBA 5,23 of 2002 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 19/08/02 Construction Trade Services ..........................................................................................................................................................

2409

Appeal against the Decision of Respondent to terminate re unfair dismissal - Appellant was invited to make submissions as to whether
she should be allowed to proceed in light of the lengthy delay in the matter - Appellant sought an application for an extension
of time and argued that the appeal was lodged because she was forced to resign and that was caused by the Respondent's
conduct and that she had been victimised and harassed - Respondent opposed the appeal and argued that Appellant had
resigned and was not dismissed and that if the appeal were to proceed after such a long delay the Respondent would be
prejudiced - Public Service Appeal Board found that Appellant failed to respond to correspondence from the Registrar for over
2 years and that there was no explanation for the delay and that no information had been provided to allow the PSAB to make
any assessment of hardship or prejudice to Appellant - Further, Public Service Appeal Board found that the extension of time
for filing the appeal be dismissed and that the PSAB had reservations regarding jurisdiction to deal with an appeal by an
employee who had resigned - Dismissed - Ms C O'Leary -v- Building Management Authority - PSAB 10 of 1995, PSAB 11 of
1995 - Public Service Appeal Board - SCOTT C - 05/09/02 - Government Administration ..........................................................

2585

2

Appeal against Decision of Commission (82WAIG1302) re dismissed application re unfair dismissal - Application by Respondent
that appeal demonstrated no merit and that what were submitted to be defects in the grounds (or particulars) of appeal could
not be remedied by an order or that the grounds of appeal did not comply with the regulations of the Industrial Relations
Commission Regulations 1985 - Further, Respondent argued that no application to amend the grounds of appeal and no
particulars of the grounds had been filed - Appellant conceded that the grounds of appeal were not pleaded in the form required
by the Regulations and that no attempt had been made to remedy the situation - Full Bench found that the application was akin
to an application for the summary determination of an action before trial which enabled any matter for the purpose of argument
to be dismissed for any other reason - Full Bench turned to the merits of appeal and found that there were no submissions that
the finding was unfair and that no submissions were made that the finding that the report should be admitted into evidence was
wrong or that the Commissioner erred in the first instance that the Respondent in the use of the McIntyre Report, had not
denied the Appellant procedural fairness - Full Bench found that the appeal be dismissed and that the application be granted Application granted and appeal dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council FBA 33 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 08/10/02 - Government Administration....................

2649

2

Appeal against Decision of Industrial Magistrate (82WAIG1237) re breach of award - Appellant appealed against the Magistrate's
"findings" that the award applied at the material times and bound the Appellant, by common rule, that the employer was
engaged in two industries, the cycle hire industry and the cycle repair industry, and that Respondent was employed in the latter
industry - Further, Appellant sought that the Magistrate's decision be quashed and substituted with an order that the Appellant
did not operate in the Cycle Manufacturers and Repairers Industry as defined in Clause 3 of the Metal Trades (General) Award
No. 13 of 1965 - Full Bench reviewed authorities and found on evidence that it was not open to the Magistrate to find that the
Appellant was carrying on an industry as prescribed by and within the meaning of clause 3 of the award and that it could not be
properly found that Appellant was engaged in two industries - Further, Full Bench found that the award did not apply to the
industry carried on by the Appellant, that the Magistrate erred in finding otherwise and the appeal was made out - Upheld and
Quashed - Bell-A-Bike Rottnest Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - FBA 31 of 2002 - Full Bench SHARKEY P/COLEMAN CC/SMITH C - 27/09/02 - Personal Services......................................................................................

2655

Appeal against Decision of Respondent to suspend Appellant - Appellant sought an order for discovery, production and inspection of
documents in relation to this matter and argued that those documents would assist and deal with the establishment of the
inquiry or investigation of the allegations or complaints made against him - Respondent opposed the application for a number
of reasons including the jurisdiction of the Public Service Appeal Board to deal with the matter and that the Appeal was out of
time - Public Service Appeal Board found and concluded that certain orders for discovery, production and inspection would be
issued as these orders were appropriate for this matter - Order Issued - Mr S Kelly -v- Director General, Department of Justice
- PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 23/09/02 - Government Administration ....................................

2772

1

Appeal against Decision of Full Bench (82WAIG425) re order staying disciplinary proceedings against a public service officer - IAC
found the questions of law were whether the alleged act that occurred outside the workplace and working hours constituted
misconduct under the PSM Act, what was the test, did the Public Sector Code of Ethics extend to behaviour outside the hours
of duty and workplace, did a report taint disciplinary proceedings such as to require them to be permanently stayed, should the
Full Bench have permitted reliance on a notice of contention, were the disciplinary proceedings barred in law re withdrawal of
criminal proceedings - IAC found alleged conduct could be misconduct in the meaning of the PSM Act, diminish the officer's
status and authority in the eyes of juniors, affect his fitness to carry out his duties and were proper matters for investigation in
disciplinary proceedings - Upheld in Part - Civil Service Association of Western Australia Incorporated -v- Director General,
Department for Community Development - IAC 4 of 2002 - Industrial Appeal Court - Anderson J./Scott J./Parker J. - 03/09/02
- Government Administration ........................................................................................................................................................

2845

2

Appeal against Decision of Commission (unreported) re dismissal of unfair dismissal claim for want of prosecution - Appellant
argued Commission had at all times wished to prosecute the substantive matter vigorously and to its natural conclusion, that
the Commission did not have all facts before it to make a decision and sought to adduce new evidence - Appellant argued he
had not proceeded with the application as he feared for his safety and did not receive the notice of hearing as he was returning
to WA at the time it was sent to him - Full Bench found that acceptance of the new evidence could not have led to a different
decision and was reasonably procurable had the appellant taken appropriate steps to attend the hearing or be represented - Full
Bench further found that the respondent was entitled to expect that litigation would proceed without, and prejudice resulted
when there was, an inordinate and inexcusable delay - Dismissed - Mr N Burch -v- Oretek Ltd - FBA 28 of 2002 - Full Bench SHARKEY P/BEECH SC/SCOTT C - 25/01/02 - Services to Mining ..........................................................................................

2853

2

Appeal against decision of Public Service Arbitrator (82 WAIG 596) re transfer of an employee and exclusion from prison Appellant argued that PSA erred in finding that some or all of the substantive matter was outside its jurisdiction by virtue of
s80E(7) of the IR Act 1979 - Respondent argued that there was no jurisdiction at first instance to make the orders sought and
the power to transfer an employee was a statutory power conferred on the Respondent by s65 of the PSM Act - Full Bench
reviewed IR Act, PSM Act, and the Ishmeal Case and found that the PSA clearly had jurisdiction to hear and determine the
matter and should have found that the purported transfer was outside power and void - Full Bench reviewed Prisons Act and
found that the decision of the Prison Superintendent to exclude the employee from the prison affected her rights as an
employee and was an industrial matter - Upheld and Remitted - Civil Service Association of Western Australia Incorporated v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC - 25/09/02 - Other
Services .........................................................................................................................................................................................

2858

82 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3387

CUMULATIVE DIGEST—continued
Page
APPEAL—continued
4
Application for Stay of Operation of order in Matter No. 537 of 2002 re unfair dismissal and contractual entitlements - Appellant
argued that Commissioner erred in finding that the Respondent had been unfairly dismissed and that there was no legal
entitlement to redundancy payment - Further, Appellant argued that there was a substantial sum of money involved and if it
were paid over to the Respondent and the Appeal was successful, there would be problems with recovery - Respondent argued
that it was entitled to the fruits of his litigation and it has been a lengthy period - President found that Respondent was entitled
to the fruits of his judgement and that some administrative expenses and that monies were unlikely to be recovered or repaid if
appeal upheld were not sufficient or strong enough cases to grant stay of proceedings - Dismissed - ePath WA Pty Ltd -v- Mr I
Adriansz - PRES 32 of 2002 - President - SHARKEY P - 31/10/02 - Health Services ..................................................................
4

2885

Application for Stay of Operation of Commission Order No. 1373 of 2001 (82WAIG2258) re unfair dismissal granted in part Appellant argued that stay of order be granted to allow for the hearing of the appeal lodged against the decision of the
Commission and that there was language difficulties regarding the Commission process - Respondent argued that no attempt
had been made to comply with the order and no monies had been paid - President applied the principles to determine the
application for a stay pursuant to Section 49(11) and determined that no satisfactory reason existed for the failure to comply
with the order or the failure to make this application for a stay until almost three months after the decision was appealed
against and that the application was incompetent - Dismissed - Lim Chhordary Voeuk T/A Tate Street Lunch Bar -v- Ms NL
Smith - PRES 31 of 2002 - President - SHARKEY P - 22/10/02 - Accommodatn, Cafes&Restaurants ........................................

2889

Appeal against Decision of Respondent to terminate Union member on 11/04/2002 - Appellant Union argued that the decision to
terminate was harsh and unfair in that no grounds existed for which the Respondent could conclude that the member was
dishonest and untrustworthy and that Respondent failed in its duty to exercise proper consideration in its dealing with the
member - Respondent argued whether or not it was in the public interest that the proceedings be held as the member was on a
fixed term of contract that had ended with the passage of time and that all monies owing at the time of termination including
the salary that would have been earned for the unexpired portion of the contract had been paid - Public Service Appeal Board
found that some of the grounds of the appeal had been made out in that Respondent had failed to follow the processes of the
Public Sector Management Act 1994 which was a breach of statute by the employing authority which was more than just a
denial of procedural fairness - PSAB found that Respondent could not lawfully dismiss the member pursuant to the notice
provision in the contract of employment without having followed those procedures as it had denied the member procedural
fairness - Upheld - Ms PJ Bingham -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 04/09/02 - Government Administration .....................................

3085

Appeal against Decision to dismiss Union member on 31/05/2001 - Appellant sought an order for discovery, production and
inspection of all documents in relation to the matter before the PSAB and consented to paying reasonable photocopying costs Respondent informed the PSAB that agreement was forthcoming on a substantial part of the application but objected to non
relevant documents being provided - Public Service Appeal Board found that the order for production of documents ought be
granted on the relevant matter before the PSAB - Order Issued - Civil Service Association of Western Australia Incorporated v- Chief Executive Officer, Water and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC 08/10/02 - Government Administration .........................................................................................................................................

3092

Appeal against Decision of Apprenticeship Tribunal re decision of chairperson not to allow a transfer of Appellant given on
14/08/2002 - Appellant argued the issue of the admissibility of fresh evidence in the reasons for seeking a transfer of
employment including to gain more commercial experience be accepted and that natural justice should have been considered Respondent argued that there was a good working relationship between the parties and was keen for the relationship to
continue - Commission found that Appellant did have the opportunity to put the substantial matters which backed his claim for
a transfer and that the proper procedures were conducted by the Apprenticeship Tribunal and also complied with the rules of
natural justice - Dismissed - Mr S Nicotra -v- L & A Electrical - APA 1 of 2002 - GREGOR C - 16/10/02 - Electricity and Gas
Supply ...........................................................................................................................................................................................

3096

2

Appeal against Decision of Commission (82WAIG1266) re contractual entitlements - Appellant argued that the Commissioner erred
in fact and in law on numerous grounds in particular the terms of the contract of employment relating to vehicle transfer,
payment in lieu of notice and by not allowing Appellant leave to amend his claim - Appellant sought the orders of the
Commission be set aside - Full Bench reviewed evidence and applied legal principles and found that the Commissioner at first
instance did not err as the grounds of appeal alleged, and, in particular, did not err in the exercise of any discretion which was
exercised, according to the principles in House v King (op cit) - No grounds of appeal was made out - Dismissed - Mr J
Calhoun -v- Sanitaire Pty Ltd - FBA 6 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 22/11/02 - Health
Services ........................................................................................................................................................................................

3186

Appeal against Decision of Commission (82WAIG2197) re unfair dismissal - Appellant argued that the Learned Commissioner erred
in law and fact by failing to consider a number of matters and facts, such as the "demotions", the employee's responsibilities
and his inability to accept responsibility and by failing to properly give weight to the substantial reasons for the dismissal and
apply the correct principles - Appellant sought that the appeal be upheld and quash or, subject to subsection (6), vary it in such
manner as the Full Bench considered appropriate - Further, Appellant sought to adduce new evidence which was dismissed
based on tests outlined in Federated Clerks Union v George Moss & Co. Pty Ltd - Full Bench reviewed evidence, authorities
and found on various reasons, that there was a substantial framework of evidence to support the findings which were made and
that the Commissioner was correct in finding as she did - Further, Full Bench found that the appeal was not made out, and in
particular, it was not established that the exercise of the discretion at first instance miscarried - Dismissed - DVG Morley City
Hyundai -v- Mr M Fabbri - FBA 36 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 21/11/02 - Machining and
Motor Veh Whlslg.........................................................................................................................................................................

3195

2

Appeal against Decision of Commission (82WAIG2272) re Commission's jurisdiction to hear and determine Matter No. CR54/2002 Appellant's grounds of appeal were that the Commission erred in finding that it had jurisdiction to hear and determine the
matter, to interpret and apply the workplace agreement contrary to the evidence of the Respondent's witnesses, and without
power and contrary to the Act, that part-time employment could exist where 38 hours per week of work was performed and
that there were two contracts of employment - Full Bench reviewed relevant sections of the I.R. Act, WA Act and found that
s.23 could confer no jurisdiction because the matter was not an "industrial matter" as defined in s.7 of the Act, and it was clear
that no jurisdiction existed under s.44, therefore, the Commissioner at first instance erred in so finding - Further, Full Bench
were satisfied that the matter of appeal was of such importance that in the public interest the appeal should lie - Upheld and
Quashed - Altone Park Golf Club -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - FBA 42 of 2002 - Full Bench - SHARKEY P/KENNER C/WOOD C - 06/12/02 - Other Services ................................

3205

2

Appeal against Decision of Commission (82WAIG642) re unfair dismissal - Appellant argued that Commissioner erred in holding
that Appellant caused Respondent to incur loss during the course of his employment, erred in holding that the employment was
subject to a period of review, erred in holding that there was any reason for Respondent to be dissatisfied with the Appellant's
performance and erred in not awarding compensation - Further, Appellant argued that appeal be allowed and that Appellant be
awarded compensation for loss caused by dismissal of six months' compensation - Respondent argued that the appeal was not
relevant to the proceedings and Commissioner had determined what was required to be determined - Full Bench found that the
decision appealed against was a discretionary decision and that the crux of this matter was the Commissioner at first instance
failed to adopt and apply the principle applicable to determination of compensation to be paid and that the submission relied on
was not binding on the Commission and did not refer to authority binding on the Commission - Further, Full Bench found that
appeal was not made out and there was no miscarriage in the exercise of the discretion at first instance - Dismissed - Mr SJ
O'Brien -v- Perth Metalwork Co. Pty Ltd - FBA 19 of 2002 - Full Bench - SHARKEY P/SMITH C/WOOD C - 20/11/02 Construction Trade Services..........................................................................................................................................................
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Appeal against Decision of Respondent to dismiss union member on 31/05/2001 - Appellant Union argued that there were a number
of grounds of appeal in the alleged unfair dismissal of union member - Appellant Union argued that Respondent had breached
various sections of the Public Sector Management Act 1994 and Public Sector Management Regulations 1994 and that
Respondent initiated disciplinary proceedings against member as a vindictive and revengeful action against him - Respondent
argued that member was dismissed following a disciplinary enquiry conducted in accordance with the Public Sector
Management Act 1994, where the enquiry found that five charges were proven - Public Service Appeal Board found that many
of the grounds were not made out and the success of one ground alone did not mean the appeal was made out and the appeal
was dismissed - Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water
and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC - 06/12/02 - Government
Administration ...............................................................................................................................................................................

3353

AWARDS
3
Application to vary a number of building trades awards by including 'fares and travel allowances' in the definitions in the
superannuation clauses - Applicant Unions argued that the fares and travel allowances was part of ordinary time earnings
where the allowances were paid as a fixed rate on a daily basis and this should be rectified as this was consistent with the
maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment, and it fell
within the State Wage Principles - Respondents objected to any retrospective operations of the amendments - Commission in
Court Session found that the amendments should take place to maintain consistency across the industries covered by both these
awards and that the circumstances of these matters indicated that the variations should be given retrospective operation Granted - CONSTRUCTION, MINING, ENERGY -v- Master Builders Association of WA - APPLB
1683,1725,1726,1779,1829,1832 of 2001 - Commission in Court Session - GREGOR C/BEECH SC/SMITH C - 25/06/02 Construction Trade Services ..........................................................................................................................................................

1204

3

State Review of National Wage Decision - CICS considered whether to give effect to 2002 Federal Safety Net Review -Wages Case
(2002 Living Wage Claim) - TLC argued it was important to maintain the Award Safety Net in the face of what was seen as an
erosion of wages through the application of workplace agreements, the casualisation of the workforce and reliance on lower
paid workers - TLC further sought a new principle to accommodate superannuation contributions under the Federal
Superannuation legislation - AMMA noted that the wage increases had limited relevance in the mining industry - CCI
expressed concern over the magnitude of the wage increase, maintained its opposition to progressing the National wage
Decision by General Order and argued that all entitlements based on statutes should be deleted from awards - Minister for
Labour Relations supported General Order approach on the grounds of efficiency an consistency - CICS found that although
there had been problems with previous general orders, these had been overcome through the cooperation of the parties and it
was the Commission's duty to ensure that awards were correctly adjusted for the arbitrated safety net increase - CICS found
that some of the matters raised went beyond the scope of the National Wage Decision and could not be implemented at the
time - CICS addressed issues such as the standard Minimum Adult Award Wage clause, junior rates, piece work, the
Supported Wage Scheme and identified awards that would need to be varied by application - CICS found no good reason not
to implement the National Wage Decision by general order and decided to vary wages by $18.00 to give effect to the
Arbitrated Safety Net Adjustment with effect from 1/8/02 and the Minimum Adult Award Wage by general order - Statement
and General Order Issued Accordingly - (Commission's own motion) -v- Trades and Labor Council of Western Australia &
Others - APPL 797 of 2002 - Commission in Court Session - COLEMAN CC/GREGOR C/BEECH SC - 10/06/02 – Various ...

1369

Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining .........................................................................................................................................................

2033

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace and supersede the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Respondent
argued that there was no jurisdiction to hear and determine the claim because of a no extra claims clause in the Casino
Agreement that would be breached - Further, Respondent argued that Union's approach was inconsistent with the Statement of
Principles June 2001 State Wage Case, that included the principles to encourage and promote enterprise bargaining with the
award system as the safety net - CICS found that it did have the jurisdiction to deal with the application for a new award and
that the application for the proposed new award should be made and to take place from the expiry of the term of the Casino
Agreement - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -vBurswood Resort (Management) Ltd - A 2 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C 10/07/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................

2112

Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised
Centres) Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent
changes to the Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a
new classification for an 'E Worker' which was a class of child care worker that had been recently created under the
Regulations, also including reimbursements of certain expenses - Respondent argued there was no objection to the creation of
an E classification within the awards however objected to two steps rates being inserted and opposed the application for the
allowances - Commission found that the applications were brought pursuant to the Statement of Principles in the 2001 State
Wage Case decision and provided for the work value changes - Further, Commission was satisfied that the creation of an E
classification should be created pursuant to the Work Value Principle and that the two step rates were properly struck and that
the allowances should be allowed with concessions - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Bassendean Town Council - APPL 1280,1281,1282 of 2001 - SMITH C 04/02/02 - Other Services .............................................................................................................................................................

2139

3

3

82 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3389

CUMULATIVE DIGEST—continued
Page
AWARDS—continued
3
Application to vary award re part-time workers and utilisation of contractors - Applicant Union argued that the part- time provisions
would increase modes of employment and increase flexibility - Applicant argued it was contrary to the IR Act, the award and
the wage fixing principles to allow the respondent to avoid the operation of arrangements negotiated with the Union by
engaging its ordinary production labour through a labour hire company and prejudiced the Applicant's ability to negotiate an
enterprise bargain - Respondent argued the need to reduce labour costs, it was inequitable to take away the right to use
contractors by amending the award and reiterated that it did not propose to take any action that would disadvantage any of the
permanent employees - CICS found, on the basis of equity, good conscience and the substantial merits of the case that the
award should be varied in the terms sought and it would comply with the wage fixing principles and secure the efficacy of the
award as a relevant safety net - Granted - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western
Australia -v- Kirin Australia Pty Ltd & Other - APPL 1394 of 2001 - Commission in Court Session - COLEMAN CC/BEECH
SC/HARRISON C - 04/09/02 - Food, Beverage and Tobacco Mfg ...............................................................................................

2427

3

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace the Burswood Island Resort Employees Award No. A23 & A25 of 1995 and the Casino Agreement
with a commencement date from the first pay period after 1 July 2002 - Respondent objected to the Union's application for a
new award and also put forward a draft of a proposed award - Further, Respondent argued that the Commission did not have
the jurisdiction to determine the matter - Commission in Court Session found that that it did have the jurisdiction to deal with
this matter and declared that the application for a new award raised an industrial matter within the meaning of the Act and that
it had the power to make a new award in the terms sought by the Applicant Union - Declaration and Order issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd A 4 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C - 28/08/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2432

3

Application by Respondents to vary the Transport Workers' (General) Award No. 10 of 1961 - Union contended that Clause 15(1)
was not inconsistent with the rationale for the payment of meal money set out in 70WAIG2555 and 71CAR594 and that the
suggestion that the current clause was obsolete or inequitable as it significantly disadvantaged employers had no basis at all Respondents argued that clause 15(1) of the Award was obsolete and inconsistent with the rationale for the payment of meal
money and the current clause was inequitable as it unfairly advantaged employees and significantly disadvantaged employers Commission in Court Session concluded that Respondents had not discharged their onus of proof and was unable to accept the
contentions made by Respondents and that there was no evidence that clause 15(1) was an obsolete provision that needed to be
updated - Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -vGordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 01/10/02 - Road Transport ..............................................................................................................................

2660

Complaint re breach of Building Trades Award 1968 No. 31 of 1966 - Applicant Union argued that employee member was employed
as a Joiner-Assembler A as set out in clause 6 of the Building Trades Award and that 'other material' in the definition included
metal and therefore aluminium - Respondent argued that the employee was not engaged in a calling covered by that award but
was employed under the Metal Trades (General) Award 1966 No. 13 of 1965 and his primary duties were the construction and
assembly of aluminium door and window frames - Industrial Magistrate found that employee did not work with timber or
wood but exclusively with aluminium and that there was no merit in the argument of the Applicant Union as the evidence
strongly supported that the Metal Trades (General) Award applied - Dismissed - CONSTRUCTION, MINING, ENERGY -vOvington Pty Ltd trading as Ezy View Windows - M 155 of 2001 - Industrial Magistrate - Tarr IM - 11/04/02 - Construction
Trade Services ...............................................................................................................................................................................

2687

3

Conference referred re conditions of employment at the Cargill Operations Port Hedland and Application to vary the Dampier Salt
Award 1990 No. A23 of 1990 - Applicant Union argued that the purchase of the operations of Cargill at Port Headland was in
effect a transmission of business and that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business - Further, Applicant Union opposed the claim by Applicant to vary the award and argued that it
could not be applied to the enterprise as it was currently configured - Respondent denied the allegations and objected to the
Applicant Union's claim - Further, Respondent claimed that the variation to the award would facilitate the efficient
organisation and performance of work according to the needs of the Port Hedland enterprise - Commission in Court Session
found that the essence of the claim was one based on transmission of business and that it appeared that it was so, however, in
the absence of like statutory provision the application could not proceed and was dismissed - Further, Commission in Court
Session found that the application be dealt with in accordance with the Act and Commission's Wage Fixing Principles and
concluded that it was minded to preserve the existing wages and conditions of employment by way of an interim order and
directed the parties to confer as to the specific needs of the Port Hedland enterprise, consistent with the Act and the Principles Directions issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - APPL 1568 of 2001;CR 190 of 2001 - Commission in Court Session - KENNER C/SMITH C/WOOD C 26/08/02 - Other Mining................................................................................................................................................................

2878

Application to vary the Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 - Applicant
Union applied to vary the award and advised that procedural matters had been met - Respondent consented to variation Commission found that schedule to original application had been amended which contained a preamble and that it should not
be part of the order as it would have no legal effect and that it did not and could not amend the award as it was unenforceable An order amending the Award to reflect the consent of the parties was issued - Order issued - AUTO, FOOD, METAL,
ENGIN UNION -v- Direct Engineering Services Pty Ltd - APPL 1235 of 2002 - GREGOR C - 08/11/02 - Other Services ........

2920

3

Application for variation of the Dampier Salt Award 1990 No. A23 of 1990 - Applicant submitted that it wished to pursue
negotiations with Respondents for a new award to meet the needs of its business at Port Hedland and in the interim continue
with Damper Salt Award 1990 or have an interim award issued - Respondent Unions submitted that they wish to negotiate with
Applicant with a view to reaching agreement on an enterprise specific award to provide fair terms and conditions of
employment for the employees and that the interim award should be based on the Cargill Australia Ltd - Salt Production and
Processing Award 1988 - Commission in Court Session found that an interim award should be issued preserving the status quo
base on the Dampier Salt Award 1990 until a final award was issued - Interim Order issued - Dampier Salt Ltd -v- The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Others - APPL 1568 of 2001 Commission in Court Session - KENNER C/SMITH C/WOOD C - 26/09/02 - Other Mining......................................................

3223

AWARDS/AGREEMENTS-INTERPRETATION OF
Application for interpretation of Award - Applicant sought an interpretation of the Food Industry (Food Manufacturing or Processing)
Award No. 20 of 1990 - Applicant argued that it sought to change the start and finish times of the employees covered by the
Award - Applicant sought whether the provisions of Clause 14 allowed such a work arrangement to be worked and whether it
allowed the employer to change the existing working hour arrangements by giving seven days notice and whether the
provisions of clause 10 of Agreement No. AG 182 of 2001 overrode the provision of clause 14 of the Award - Respondent
Unions argued that Applicant was prevented from making changes unilaterally by clause 26 of Award - Further, Respondent
argued that the 'early finish' on Friday was an established custom and practise and Applicant clearly understood this Commission found that the early finishing day was recognised in the Agreement and had specific meaning - Further,
Commission found that the Agreement did not protect that early finish so much as acknowledge it in a context whereby, the
employees then, because it exists, agree to work overtime if required as part of the bargain and that it may have been better
expressed - Declaration Issued - Inghams Enterprises Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 504 of
2002 - WOOD C - 05/07/02 - Food, Beverage and Tobacco Mfg ................................................................................................
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AWARDS/AGREEMENTS-INTERPRETATION OF—continued
Application for interpretation of clause 31 - Travelling Allowances of the Western Australian Police Service Enterprise Agreement for
Police Act Employees - Applicant Union sought a declaration as to the rate of transfer allowance applicable on the last day of
transfer, known as unpack day - Respondent argued the interpretation suggested by the Applicant was applicable only if the
officer, in the course of transfer, utilises hotel, motel or roadhouse accommodation on the unpack day and provides receipt Public Service Arbitrator reviewed relevant clauses of the Agreement and declared that the true interpretation of subclause
(4)(c) of Clause 31 - Travelling Allowances, was that in respect of the unpack day, the rate to be applied was the rate for the
location, locality or town as set in Schedule F of the Agreement, that reference to the "previous overnight location" was not
reference to the type of accommodation utilised on the previous night and that once the location was known, the rate payable
was then dependant on the type of accommodation utilised at that location, locality or town - Reasons for Decision Issued Western Australian Police Union of Workers -v- Commissioner of Police - P 1 of 2002 - Public Service Arbitrator - SCOTT C
- 15/07/02 - Government Administration .......................................................................................................................................
2
Appeal against Decision of Commission (82WAIG689) re discrimination against Union member on the basis of involvement in the
Union - Appellant argued that the Commission erred in law by issuing an order that Respondent reinstate Union member to the
rate of pay applicable to a doughmaker, and erred in fact and law by failing to find that employee was not entitled to receive
the doughmaker's rate of pay during periods where such work was not performed, and having found that the employee was not
employed as a doughmaker but as a baker erred in law by not dismissing the claim - Respondent opposed the appeal - Full
Bench found that this was a discretionary decision and that Commissioner did not find there was a dismissal or that it was
unfair and also found that employee was never employed as a doughmaker under the award but as a baker only - Full Bench
found that the dismissal was substantially and procedurally unfair and found that not having been the subject of a cross appeal
then it was not open to make an order to correct the order when it could not be corrected on appeal, that was employee could
not be axiomatically reinstated to the pay of doughmaker when he was a baker and for that reason the appeal was upheld and
decision in first instance quashed - Upheld - Tip Top Bakeries -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 21 of 2002 - Full Bench - SHARKEY P/KENNER C/HARRISON C - 15/08/02 Food, Beverage and Tobacco Mfg .................................................................................................................................................
3
Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace the Burswood Island Resort Employees Award No. A23 & A25 of 1995 and the Casino Agreement
with a commencement date from the first pay period after 1 July 2002 - Respondent objected to the Union's application for a
new award and also put forward a draft of a proposed award - Further, Respondent argued that the Commission did not have
the jurisdiction to determine the matter - Commission in Court Session found that that it did have the jurisdiction to deal with
this matter and declared that the application for a new award raised an industrial matter within the meaning of the Act and that
it had the power to make a new award in the terms sought by the Applicant Union - Declaration and Order issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd A 4 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C - 28/08/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................
3
Application by Respondents to vary the Transport Workers' (General) Award No. 10 of 1961 - Union contended that Clause 15(1)
was not inconsistent with the rationale for the payment of meal money set out in 70WAIG2555 and 71CAR594 and that the
suggestion that the current clause was obsolete or inequitable as it significantly disadvantaged employers had no basis at all Respondents argued that clause 15(1) of the Award was obsolete and inconsistent with the rationale for the payment of meal
money and the current clause was inequitable as it unfairly advantaged employees and significantly disadvantaged employers Commission in Court Session concluded that Respondents had not discharged their onus of proof and was unable to accept the
contentions made by Respondents and that there was no evidence that clause 15(1) was an obsolete provision that needed to be
updated - Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -vGordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 01/10/02 - Road Transport...............................................................................................................................
Application for orders pursuant to Section 80E re adequate compensation for out of hours contacts - Appellant Union sought a
declaration from the Public Service Arbitrator that Prison Superintendents and Assistants are required by their employer to be
immediately contactable by telephone or paging system outside their normal hours in case of a call out requiring an immediate
return to duty and that this requirement constitutes a written direction to be on call in accordance with clause 18 of the Public
Service Award 1992 - Respondent submitted that the Public Service Arbitrator should refrain from further hearing the
application on the basis that the issues had been canvassed in an application to the Public Service Arbitrator previously and in
the Industrial Magistrate's Court alleging that the Respondent had breached the Public Service Award 1992 - Public Service
Arbitrator found that there was a potential for there to be two different decisions on the same subject in two different
jurisdictions and that this situation should be avoided - Commission concluded that it should refrain from further hearing this
matter - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice P 5 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 – Education ...............................................................................
Complaint re breach of Building Trades Award 1968 No. 31 of 1966 - Applicant Union argued that employee member was employed
as a Joiner-Assembler A as set out in clause 6 of the Building Trades Award and that 'other material' in the definition included
metal and therefore aluminium - Respondent argued that the employee was not engaged in a calling covered by that award but
was employed under the Metal Trades (General) Award 1966 No. 13 of 1965 and his primary duties were the construction and
assembly of aluminium door and window frames - Industrial Magistrate found that employee did not work with timber or
wood but exclusively with aluminium and that there was no merit in the argument of the Applicant Union as the evidence
strongly supported that the Metal Trades (General) Award applied - Dismissed - CONSTRUCTION, MINING, ENERGY -vOvington Pty Ltd trading as Ezy View Windows - M 155 of 2001 - Industrial Magistrate - Tarr IM - 11/04/02 - Construction
Trade Services ...............................................................................................................................................................................
3
Conference referred re conditions of employment at the Cargill Operations Port Hedland and Application to vary the Dampier Salt
Award 1990 No. A23 of 1990 - Applicant Union argued that the purchase of the operations of Cargill at Port Headland was in
effect a transmission of business and that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business - Further, Applicant Union opposed the claim by Applicant to vary the award and argued that it
could not be applied to the enterprise as it was currently configured - Respondent denied the allegations and objected to the
Applicant Union's claim - Further, Respondent claimed that the variation to the award would facilitate the efficient
organisation and performance of work according to the needs of the Port Hedland enterprise - Commission in Court Session
found that the essence of the claim was one based on transmission of business and that it appeared that it was so, however, in
the absence of like statutory provision the application could not proceed and was dismissed - Further, Commission in Court
Session found that the application be dealt with in accordance with the Act and Commission's Wage Fixing Principles and
concluded that it was minded to preserve the existing wages and conditions of employment by way of an interim order and
directed the parties to confer as to the specific needs of the Port Hedland enterprise, consistent with the Act and the Principles Directions issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - APPL 1568 of 2001;CR 190 of 2001 - Commission in Court Session - KENNER C/SMITH C/WOOD C 26/08/02 - Other Mining ................................................................................................................................................................
Application for orders pursuant to Section 80E of the I.R. Act - Applicant Union sought orders that actions taken by Respondent in
relation to periods of sick leave taken by member be reviewed, nullified, modified or varied pursuant to the powers of the
Industrial Relations Act and that natural justice was not afforded to member - Further, Applicant Union also sought an order
for discovery, production and inspection of documents - Respondent denied that it had acted unfairly towards member and was
entitled to exercise its power as per the award - Respondent had an obligation to ensure that sick leave payments made whilst
an employee claimed sick leave were legitimate - Public Service Arbitrator concluded that the tone of some of the
correspondence from Respondent to member was inappropriate and that the offending references in the correspondence to
member be removed by order of the Arbitrator - Order Issued - Civil Service Association of Western Australia Incorporated -vDirector General, Education Department Of WA - P 16 of 2001 - Public Service Arbitrator - KENNER C - 18/09/01 Government Administration ..........................................................................................................................................................
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AWARDS/AGREEMENTS-INTERPRETATION
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3
Application for variation of the Dampier Salt Award 1990 No. A23 of 1990 - Applicant submitted that it wished to pursue
negotiations with Respondents for a new award to meet the needs of its business at Port Hedland and in the interim continue
with Damper Salt Award 1990 or have an interim award issued - Respondent Unions submitted that they wish to negotiate with
Applicant with a view to reaching agreement on an enterprise specific award to provide fair terms and conditions of
employment for the employees and that the interim award should be based on the Cargill Australia Ltd - Salt Production and
Processing Award 1988 - Commission in Court Session found that an interim award should be issued preserving the status quo
base on the Dampier Salt Award 1990 until a final award was issued - Interim Order issued - Dampier Salt Ltd -v- The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Others - APPL 1568 of 2001 Commission in Court Session - KENNER C/SMITH C/WOOD C - 26/09/02 - Other Mining......................................................

3223

Application for interpretation of Transfield Services (Australia) Pty Ltd Agreement - Applicant sought a declaration of the true
interpretation of words emphasised in clause 13.10 of the Agreement - Commission found on evidence that the question the
Union sought to have answered was whether the declaration of force majeure in the circumstances of this particular case was a
stoppage of work for which the employer can not reasonably be held responsible within the meaning of Clause 13(10) of the
Agreement - Commission reviewed the legal principles, the Concise Oxford Dictionary and determined that 'force majeure'
was a situation of an event at least for contractual purposes, was by irresistible compulsion or coercion totally outside the
control of the party, and the question of whether the words in the Clause authorised the Respondent to stand its workers down
in a situation where there has been a declaration of 'force majeure' should be answered in the affirmative - Declaration Issued AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - APPL 1400 of 2002 - GREGOR C 26/11/02 ........................................................................................................................................................................................

3241

Conference referred re annual leave concession - Applicant Union argued that its member was entitled to be paid the annual leave
travel concession pursuant to clause 33(6)(a)(ii) of the Western Australian Police Service enterprise Agreement for Police Act
Employees 2001 PSAAG8/2001 and pursuant to clause 33(6)(a)(ii) of the Agreement and Regulation 1107 of the Police Force
Regulations (Appendix 1), its member should not be directed to refund the travel concession despite not completing a full
year's service at the remote area of Karratha - Applicant union sought an Order directing the Respondent to cease the recovery
action - Respondent refuted claim, opposed the Order as sought and argued that member's circumstances did not fulfil the
conditions in which an annual leave travel concession may be granted in advance of completing 1 year's service in a remote
area, that to cease recovery action and allow member the annual leave concession would contravene the provisions of the
Agreement, the Police Force Regulations 1979 and the Financial Administration and Audit Act 1985 and it would provide
member with an unfair advantage - Further, that member was advised in advance that if she didn't complete the 12 month's
service in the remote area she would have to repay annual leave travel concession - Public Service Arbitrator found that
member knew of the requirement to pay back the concession if she did not complete the year of service in the area and that in
all circumstances, Respondent has not unfairly treated member by requiring her to repay the concession to which she was not
entitled - Further, there was no custom and practice which would support member's claim, there was no evidence of a practice
of a period of grace and accordingly the matter was dismissed - Dismissed - Western Australian Police Union of Workers -vCommissioner of Police - PSACR 31 of 2002 - Public Service Arbitrator - SCOTT C - 22/11/02 - Other Services......................

3253

BONUS
Conference referred re bonus payments - Applicant Union argued that its member was still disadvantaged if overtime was excluded as
a component of his salary and that the date of operation should be when Respondent introduced the payment of the bonus Respondent argued that adding the overtime to the base rate for the purposes of the bonus would create an anomaly and
objected to any inclusion of overtime and opposed any operative date earlier than the date of the Commission decision Commission found that bonus was to be calculated upon the total of the base wage which included an over award payment
including overtime and made retrospective to the date the application was made to the Commission - Granted - COMM,
ELECTRIC, ELECT, ENERGY -v - Millennium Inorganic Chemicals - CR 279 of 2000 - BEECH SC - 27/06/02 - Petroleum
Coal Chemical Assoc ....................................................................................................................................................................

2270

Application re unfair dismissal - Applicant argued that dismissal was unfair because if it was wrong for him to make the payment,
then this was a minor error on his behalf which did not justify Respondent's decision to summarily dismiss him and that he
believed that he had the authority to make the payment - Respondent argued that no authority was given to make pay increases
and the bonus structure guidelines are strict and are not discretionary and that his conduct was stealing as a servant and
breached his duty, trust and fidelity including being dishonest - Commission had to find whether there was a legal right of
Respondent to dismiss Applicant and found that Applicant had breached his position of trust, his duty of fidelity of good faith
and had breached a lawful direction given - Dismissed - Mr PM Lynch -v- Fratella Pty Ltd - APPL 2287 of 2001 - SMITH C 30/10/02 - Motor Vehicle Rtlg & Services ....................................................................................................................................

3029

BREACH OF ACTS/AWARDS/ORDERS
Complaint re breach of Award - Complainant Union sought an order for alleged failure to pay the correct rates of pay for ordinary
hours worked, work performed on Sundays and public holidays and overtime as prescribed by the Metal Trades (General)
Award No. 13 of 1965 - Respondent argued that it was not in the cycle repair industry but in the bike hire industry - Further,
Respondent raised the defence of "officially induced error of law" claiming that it received advice from the Department of
Consumer and Employment Protection that the award does not apply to any of its employees at Rottnest AA Bike Hire Industrial Magistrate reviewed authorities, relevant section of the I.R. Act and clauses of the award, and determined that the
Respondent was bound by the award - IM further concluded that the information provided by the Respondent to DCEP to
conclude "that the award does not apply to any of its employees at Rottnest AA Bike Hire" was subjective and incomplete - IM
found that the employer Respondent was liable to the extent of its reasons and invited the parties to make submissions as to
quantum - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty Ltd - M 269
of 2001 - Industrial Magistrate - Tarr IM - 21/06/02 - Personal Services ......................................................................................

1237

Complaint re breach of Independent School Teachers Award 1976 No.R27 of 1976 - Claimant argued that Respondent had breached
the award in that it failed to pay holiday and leave loading - Respondent argued that pursuant to the award it was justified
because Claimant was dismissed for misconduct and thus should not be entitled to the benefits of the provision of the clause Industrial Magistrate concluded that the conduct of the Claimant did not fall within the provision of the Award described "as
serious misconduct" which would justify a summary dismissal and that Respondent was liable to pay the Claimant the amount
he was entitled to - Claim for leave loading dismissed and costs was awarded - Reasons for Decision Issued - Mr ALG Phillips
-v- Divine Mercy College Incorporated - M 366 of 2001 - Industrial Magistrate - Tarr IM - 06/06/02 – Education......................

1244

2

Appeal against Decision of Commission (82WAIG689) re discrimination against Union member on the basis of involvement in the
Union - Appellant argued that the Commission erred in law by issuing an order that Respondent reinstate Union member to the
rate of pay applicable to a doughmaker, and erred in fact and law by failing to find that employee was not entitled to receive
the doughmaker's rate of pay during periods where such work was not performed, and having found that the employee was not
employed as a doughmaker but as a baker erred in law by not dismissing the claim - Respondent opposed the appeal - Full
Bench found that this was a discretionary decision and that Commissioner did not find there was a dismissal or that it was
unfair and also found that employee was never employed as a doughmaker under the award but as a baker only - Full Bench
found that the dismissal was substantially and procedurally unfair and found that not having been the subject of a cross appeal
then it was not open to make an order to correct the order when it could not be corrected on appeal, that was employee could
not be axiomatically reinstated to the pay of doughmaker when he was a baker and for that reason the appeal was upheld and
decision in first instance quashed - Upheld - Tip Top Bakeries -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 21 of 2002 - Full Bench - SHARKEY P/KENNER C/HARRISON C - 15/08/02 Food, Beverage and Tobacco Mfg.................................................................................................................................................
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2
Appeal against Decision of Industrial Magistrate (82WAIG1237) re breach of award - Appellant appealed against the Magistrate's
"findings" that the award applied at the material times and bound the Appellant, by common rule, that the employer was
engaged in two industries, the cycle hire industry and the cycle repair industry, and that Respondent was employed in the latter
industry - Further, Appellant sought that the Magistrate's decision be quashed and substituted with an order that the Appellant
did not operate in the Cycle Manufacturers and Repairers Industry as defined in Clause 3 of the Metal Trades (General) Award
No. 13 of 1965 - Full Bench reviewed authorities and found on evidence that it was not open to the Magistrate to find that the
Appellant was carrying on an industry as prescribed by and within the meaning of clause 3 of the award and that it could not be
properly found that Appellant was engaged in two industries - Further, Full Bench found that the award did not apply to the
industry carried on by the Appellant, that the Magistrate erred in finding otherwise and the appeal was made out - Upheld and
Quashed - Bell-A-Bike Rottnest Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - FBA 31 of 2002 - Full Bench SHARKEY P/COLEMAN CC/SMITH C - 27/09/02 - Personal Services......................................................................................

2655

Application for compensation on the grounds of unfair dismissal - Applicant argued that she was unfairly dismissed after the
Respondent decided to restructure the business and that Respondent's concerns about her competence were a factor in the
dismissal - Respondent argued that Applicant was made redundant due to the need for full time staff to better cover the hours
of the shop - Respondent conceded that dismissal was procedurally unfair, but argued that was not substantively unfair and the
and Applicant had not shown that another employee should have been made redundant instead of her - Commission found that
dismissal was both procedurally and substantively unfair, as it breached s.41 MCE Act because Respondent did not discuss
alternatives to lessen the impact on the Applicant - Commission found reinstatement impractical and awarded compensation
for the period she would reasonably have expected to remain in employment - Granted - Ms T Harris -v - Word Bookstore APPL 2203 of 2001 - WOOD C - 05/09/01 - Personal & Household Good Rtlg ...........................................................................

2705

Application re alleged unfair dismissal - Applicant argued she should not have been selected for redundancy as there was work she
could do and s.41 of MCE Act was not complied with - Applicant argued, alternatively, that the redundancy was not genuine
and the real reason for termination was complaints she made about the conduct of her fellow workers - Respondent argued the
redundancy was genuine, as there was no further work for the Applicant in Perth and that s.41 MCE Act was complied with Commission found the Applicant had not discharged her onus of proof that the decision to make her redundant was not
genuine and that even if there was a breach of procedural fairness, in the circumstances it was unlikely to produce a different
outcome - Commission found that a breach of the Respondent's redundancy policy did not lead to a finding that the Applicant
was harshly, oppressively or unfairly terminated - Dismissed - Ms C Scott -v- Dyno Nobel Asia Pacific Limited - APPL 639 of
2002 - SMITH C - 02/10/02 - Services to Mining..........................................................................................................................

2724

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that he was summarily terminated and
sought compensation for medical costs, payment of wages since termination, notice and annual leave entitlements pursuant to
his contract - No appearance by Respondent - Commission found it had no jurisdiction to order payments arising out of
workers' compensation claims - Commission found that Applicant was terminated without notice and was made redundant Commission found Respondent had breached part 5 MCE Act and on this basis alone, the dismissal was harsh, oppressive and
unfair - Commission found that contractual benefits claim was one to which Applicant was entitled under his contract of
service - Granted - Mr GB Workman -v- Westday Investments Pty Ltd ACN 068 100 658 T/A Metro Filters - APPL 710 of
2002 - HARRISON C - 27/09/02 - Road Transport .......................................................................................................................

2753

Appeal against Decision of Respondent to dismiss union member on 31/05/2001 - Appellant Union argued that there were a number
of grounds of appeal in the alleged unfair dismissal of union member - Appellant Union argued that Respondent had breached
various sections of the Public Sector Management Act 1994 and Public Sector Management Regulations 1994 and that
Respondent initiated disciplinary proceedings against member as a vindictive and revengeful action against him - Respondent
argued that member was dismissed following a disciplinary enquiry conducted in accordance with the Public Sector
Management Act 1994, where the enquiry found that five charges were proven - Public Service Appeal Board found that many
of the grounds were not made out and the success of one ground alone did not mean the appeal was made out and the appeal
was dismissed - Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water
and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC - 06/12/02 - Government
Administration ...............................................................................................................................................................................

3353

CASUAL WORK
Conference referred re annual leave and long service leave entitlements - Applicant Union argued that the employment of both
members as cleaners had been on an on-going part -time basis and not as casuals as claimed by Respondent - Respondent
opposed and objected to the claims - Commission found and was surprised by the submission made by Respondent that the
award did not apply - Commission found that Union had established that both employees were employed on an on-going parttime basis and accordingly Union was entitled to a Declaration in its favour - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Recreation Camps and Reserve Board - CR 268 of 2000 BEECH SC - 25/06/02 - Government Administration....................................................................................................................

1339

Application re unfair dismissal and contractual entitlements - Applicant argued that she was constructively dismissed when her
employment changed from full time to casual and it was unfair - Applicant alternatively argued that her position was part-time
not casual and her later dismissal was summary and unfair and sought compensation - Respondent argued that there was no
constructive dismissal when the type of employment was altered, no later dismissal due to Applicant's casual classification, or
Applicant's conduct justified dismissal - Commission found on evidence that the original contract was terminated by agreement
and substituted for a fresh contract - Commission found the Applicant was dismissed, but her failure to inform the employer of
a mistake in the context warranted a warning not dismissal - Commission found nothing to suggest employment would not
have continued for six months - Granted - Mrs CJ Byrne -v- Mount Hospital Pharmacy - APPL 345 of 2001 - BEECH SC 26/06/92 - Health Services .............................................................................................................................................................

2188

Application re unfair dismissal - Applicant argued that she had an excellent working relationship with the Respondent, that
Respondent had asked her to work for cash and that a week later, she was informed by Respondent that she no longer had a job
and that her job was going to be carried out by the Respondent's brother - Applicant sought orders equivalent to sixteen (16)
weeks pay and costs - Respondent argued that the Applicant was casual, that she was not terminated and had shown her
intention not to continue her employment by demanding her final wages and a separation certificate - Evidence given through
interpreter - Commission found on evidence that Applicant was unfairly, harshly and oppressively dismissed by the
Respondent and ordered compensation be paid to Application - Order for costs was not awarded - Granted in Part - Ms NL
Smith -v- Voeluk Lim Chhordary t/a Tate Street Lunch Bar - APPL 1373 of 2001 - SMITH C - 19/06/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2258

Conference referred re reduction in employee's hours without consultation - Applicant Union argued that employee be reinstated
without loss of entitlements and that the Act did not preclude the Commission from exercising jurisdiction in this matter Further, the Workplace Agreement did not apply to this matter as there was no Workplace Agreement covering the work
because there was a separate contract of service - Respondent denied the claim and opposed the orders sought - Further,
Respondent argued that Application did not involve an industrial matter for the purposes of the Act and application should be
struck out for want of jurisdiction - Commission found that the employee worked under two separate contracts of employment
and that the matter referred to was an industrial matter and Commission had jurisdiction to enquire and deal with it Jurisdiction Found - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Altone
Park Golf Club - CR 54 of 2002 - HARRISON C - 06/08/02 - Other Services ..............................................................................
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CASUAL WORK—continued
Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicants were not employees, they were
engaged as subcontractors and as they were not under direct or indirect control of Respondent, Commission lacked jurisdiction
to hear the matter - Respondent conceded that if found to be employees, the Applicants were summarily dismissed in a
procedurally unfair manner - Commission reviewed authorities and found that Applicants could not be described as conducting
their own business, that they were unable to delegate work or set their rate of remuneration, that they worked part time, not
casual and were entitled to the full amount of compensation - Granted - Ms BA Crute -v- Perth Road Express ACN 079876323
- APPL 1942,1943 of 2001 - SMITH C - 16/09/02 - Road Transport ............................................................................................

2717

Conference referred re unfair dismissal - Applicant Union argued that their two members were unfairly dismissed and were seeking
reinstatement or compensation - Further, Applicant argued that there had been no fair go all round given to members and that
there was not a proper investigation into the damage that was done to the vehicle and by law an employer can not stop payment
of wages - Respondent argued that members were casual employees who had disobeyed orders and damaged property and had
indicated that they did not wish to be further involved with working for the Respondent - Commission found that one
employee had been dismissed unfairly as no fair go was given or a proper investigation undertaken into the damage done to
vehicle - Further, Commission found that the other employee had tendered his resignation and because of this there was no
dismissal and therefore there was no jurisdiction that arose from the resignation - Allowed in Part - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Bouckaert Pty Ltd - CR 119 of 2002 - GREGOR C - 21/10/02
- Services to Agric/Huntg/Trappg..................................................................................................................................................

3070

CLASSIFICATION
Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised
Centres) Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent
changes to the Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a
new classification for an 'E Worker' which was a class of child care worker that had been recently created under the
Regulations, also including reimbursements of certain expenses - Respondent argued there was no objection to the creation of
an E classification within the awards however objected to two steps rates being inserted and opposed the application for the
allowances - Commission found that the applications were brought pursuant to the Statement of Principles in the 2001 State
Wage Case decision and provided for the work value changes - Further, Commission was satisfied that the creation of an E
classification should be created pursuant to the Work Value Principle and that the two step rates were properly struck and that
the allowances should be allowed with concessions - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Winterfold Child Care Centre Incorporated - APPL 1280,1281,1282 of 2001 SMITH C - 04/02/02 - Other Services ...........................................................................................................................................

2139

Application for Orders pursuant to Section 80E re Reclassification Appeals - Appellants argued that the positions of Production
Supervisors should be reclassified from level 2 to level 3 because of the increased duties and responsibilities and work value Further, Appellants argued there was a need for a wider technical background and knowledge than before - Respondent argued
that the changes had not been substantial and that there would be a substantial flow on if the reclassifications were granted
because of the similarity of supervisory roles on a comparative basis - Public Service Arbitrator found that the test for an
increase in work had to be met and that a significant net addition to work requirements had to warrant the creation of a new
classification or upgrading to a higher classification - Public Service Arbitrator was not persuaded that changes had been
"exponential" and that there was not a significant net addition to the work requirements - Dismissed - Mr N Comito -v- The
Board of the Western Australian Centre for Pathology and Medical Research (Pathcentre) - PSA 22 of 2001 - BEECH SC 14/08/02 - Health Services ............................................................................................................................................................

2296

3

Conference referred re conversion of contract worker to permanency - Applicant Union sought a declaration of the application of the
conversion criteria to the facts that the member's employment was satisfied and thus member was eligible for permanency and
that the declaration sought would assist in resolving the dispute between the parties regarding pay entitlements - Respondent
objected to the declaration sought and argued that the Commission in Court Session should not make a declaration because it
would not result in the permanent appointment of the employee in accordance with the Premier's Circular because of the
provisions of s.64 of the Public Sector Management Act 1994 and that any declaration made would not assist or resolve any
industrial dispute between the parties - Commission in Court Session found that the two issues were whether or not CICS
should issue a declaration and whether the employee satisfied the criteria set out in the Premier's Circular such that she was
eligible for conversion to permanency - Further, CICS found that a mere declaration of the true intent of the Premier's Circular,
and nothing more, was not a proper exercise of the Commission's discretion and that it was not in the public interest to issue a
declaration as sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General,
Department of Justice (Formerly known as Ministry Of Justice) - PSACR 19 of 2002 - Commission in Court Session - BEECH
SC/SCOTT C/HARRISON C - 06/09/02 - Government Administration .......................................................................................

2480

Complaint re breach of Building Trades Award 1968 No. 31 of 1966 - Applicant Union argued that employee member was employed
as a Joiner-Assembler A as set out in clause 6 of the Building Trades Award and that 'other material' in the definition included
metal and therefore aluminium - Respondent argued that the employee was not engaged in a calling covered by that award but
was employed under the Metal Trades (General) Award 1966 No. 13 of 1965 and his primary duties were the construction and
assembly of aluminium door and window frames - Industrial Magistrate found that employee did not work with timber or
wood but exclusively with aluminium and that there was no merit in the argument of the Applicant Union as the evidence
strongly supported that the Metal Trades (General) Award applied - Dismissed - CONSTRUCTION, MINING, ENERGY -vOvington Pty Ltd trading as Ezy View Windows - M 155 of 2001 - Industrial Magistrate - Tarr IM - 11/04/02 - Construction
Trade Services ...............................................................................................................................................................................

2687

COMPENSATION
1
Appeals against Decision of Full Bench (82WAIG24) re compensation for loss due to unfair dismissal - Appellant(Employee) argued
the Full Bench erred in finding that the dismissal was procedurally unfair and not substantively unfair because there was a
genuine redundancy and that issue only affected whether there should be a redundancy payment as a contractual entitlement Appellant argued that he not only should have been awarded the amount assessed by the Commission for unfair dismissal, but
also allowed a sum for loss of contractual entitlements - IAC reviewed authorities re implied terms in contracts of service,
reasonable redundancy payments, wrongful dismissal, compensation and damages and found that the Appellants claims were
inconsistent: there was a redundancy or there was not and it was not for the IAC to establish the facts - IAC found the Coles
Myer decision was not authority that a "reasonable redundancy payment" as well as notice could be implied into the contract of
service - IAC found there was no power to vary the award downwards in favour of the Respondent employer who had not
lodged an appeal to the Full Bench attacking the decision - Dismissed - Elderslie Finance Corporation Limited -v- Mr P Dellys
- IAC 1 of 2002 & IAC 2 of 2002 - Industrial Appeal Court - Nicholson J./Anderson J./Scott J. - 18/06/02 – Finance.................

1201

4

Application for Stay of Operation of order pending appeal to Full Bench - Appellant argued that the order should be stayed until
appeal to Full Bench was heard as the sum of compensation ordered was substantial and should the Appellant pay it, and if the
appeal was successful the Appellant believed that it would have difficulty in recovering the money - Respondent opposed the
Stay of Operation and had enforced the Order in the Industrial Magistrate's Court - President applied the principles that would
apply for applications for a stay and found there were no exceptional circumstances for him to make an order for a stay as the
equity, good conscience and substantial merits of the case laid with the Respondent - Dismissed - Kwik & Swift Co Pty Ltd
trading as Kwik & Swift Couriers -v - Mr K Chopra - PRES 26 of 2002 - President - SHARKEY P - 09/07/02 - Road Transport
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Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair
because she was falsely accused and reported to the police which included complaints that she had stolen funds from
Respondent - Further, Applicant argued that benefits owed were denied which she was entitled to under her contract of
employment which included wages, disbursements, annual leave and superannuation - Respondent argued that the Commission
had no jurisdiction to deal with application as it did not employ Applicant, that at all material times Applicant was engaged as
a contractor - Further, Applicant had abused her position in unacceptable conduct and thus justified her termination Commission found that Applicant was an employee and was dismissed unfairly as no prior procedural fairness was given and
Respondent acted inappropriately - Further, Commission found that reinstatement was impractical and awarded compensation
and denied contractual entitlements over a time payment arrangement - Ordered Accordingly - Mrs SS Booth -v- Ngaringga
Ngurra Aboriginal Corporation - APPL 1570 of 2001 - SMITH C - 17/05/02 - Other Services.....................................................

1250

Application re unfair dismissal - Applicant argued that she was harshly, oppressively or unfairly dismissed after requesting access to
her employment records - Respondent argued that Applicant had abandoned her employment - Commission found that the
substantive reason for Applicant's dismissal was because the sales of the product was not working out and not because she had
asked to see her time and wages record - Commission found that Applicant was summarily dismissed without notice and
without payment of entitlements and for this reason of procedure, Applicant's dismissal was unfair - Granted - Ms DL Ellery v- Farmers Carbon International Limited - APPL 123 of 2002 - BEECH SC - 25/06/02 - Services to Agric/Huntg/Trappg..........

1284

Application re unfair dismissal and contractual entitlement - Applicant argued that he was harshly, oppressively or unfairly dismissed
and that he had been denied reasonable notice or remuneration in lieu under the contract of employment - Applicant sought six
months' remuneration by way of compensation for loss and injury for unfair dismissal and twelve months' remuneration for
denial of reasonable notice - Respondent argued that Applicant was dismissed for poor performance, as he had lost faith in the
Applicant's ability to perform his duties - Commission found that the Respondent was entitled to terminate the Applicant, but
was not satisfied that the Applicant should have been summarily terminated - Further, Commission held that termination was
unfair solely on the ground that the Applicant was not given reasonable notice and awarded compensation, however, no case
for injury was made out - Granted in Part - Mr CJ Gulland -v- Western Australian Trotting Association - APPL 1688 of 2001 SMITH C - 07/06/02 - Other Services ...........................................................................................................................................

1287

Application re unfair dismissal - Applicant argued that she was told that Respondent could not afford to retain her on a full-time basis
and was offered a part-time position instead, which she refused, resulting in her dismissal - There was no appearance on behalf
of Respondent - Commission found that upon Applicant's refusal to accept the part-time position, she was dismissed from her
full -time position - Further, Commission found that financial reasons were not a valid reason for her dismissal and that no
issue of poor performance was raised with her prior to dismissal therefore dismissal was unfair and compensation was ordered
- Granted - Mrs NJ Hribar -v- Doug Millar - Millar Management Services - APPL 239 of 2002 - BEECH SC - 13/06/02 –
Finance ..........................................................................................................................................................................................

1296

Application re unfair dismissal - Applicant argued that his dismissal on grounds that his work was too slow and he made too many
mistakes was unfair - Further, Applicant argued that he received no complaints regarding his work, either his speed or the
quality of his work and sought maximum compensation - Respondent argued that Applicant's work performance was poor and
that his mistakes were costing the company money - Respondent argued that Applicant was on a 3 months probation and that
he was advised of the Respondent's concern about the slowness and the quality of his work - Commission found on evidence
that Applicant was on 3 months probation, that there were some performance difficulties in term of the slowness and quality of
his work and that Applicant was counselled about his work but not warned in any way and certainly not advised that his job
was in jeopardy, therefore, dismissal was harsh and unfair - Commission further found that reinstatement was impracticable
and ordered that Applicant be paid compensation - Ordered Accordingly - Mr R Koster -v- Volute Pty Ltd trading as Catt
Design - APPL 1884 of 2001 - WOOD C - 15/03/02 - Other Manufacturing.................................................................................

1298

Application for Orders in terms of an alleged compromise re an unfair dismissal claim - Applicant argued it was not an application for
enforcement, that Commission had jurisdiction and must have regard to the equity, good conscience and substantial merits of
the case - Respondent argued that because the Commission was not a superior court of record it had no inherent jurisdiction
and that the orders it could make in relation to unfair dismissal claims were limited - Commission reviewed authorities, s23,
23A & 32 of the I.R. Act and found that it had no jurisdiction to make orders under s32 - Commission found that although it
had the power in appropriate cases to declare that parties had by agreement compromised an application of unfair dismissal and
order the respondent to pay the amount agreed as compensation, it should not exercise its power because the remedy sought
was in the nature of a summary judgement - Dismissed - Mr DC Thompson -v- Bituminous Products Pty Ltd & Other - APPL
769 of 2001 - SMITH C - 09/07/02 - General Construction...........................................................................................................

1309

Application re unfair dismissal and contractual entitlements - Applicant argued that she was constructively dismissed when her
employment changed from full time to casual and it was unfair - Applicant alternatively argued that her position was part-time
not casual and her later dismissal was summary and unfair and sought compensation - Respondent argued that there was no
constructive dismissal when the type of employment was altered, no later dismissal due to Applicant's casual classification, or
Applicant's conduct justified dismissal - Commission found on evidence that the original contract was terminated by agreement
and substituted for a fresh contract - Commission found the Applicant was dismissed, but her failure to inform the employer of
a mistake in the context warranted a warning not dismissal - Commission found nothing to suggest employment would not
have continued for six months - Granted - Mrs CJ Byrne -v- Mount Hospital Pharmacy - APPL 345 of 2001 - BEECH SC 26/06/92 - Health Services .............................................................................................................................................................

2188

Application re unfair dismissal - Applicant argued that dismissal was unfair because he was never given any verbal or written
warnings about his performance and that there were no complaints about his behaviour - Respondent argued that Applicant
was offered an alternative position in the organisation and as the Applicant declined, there was no dismissal - Commission
found that there was no basis for the termination and that no formal disciplinary processes were initiated at any time - Further,
Commission found there was no provision in Applicant's contract of service which would enable a transfer to lesser duties to
take place and that compensation should be awarded as reinstatement was impractical - Granted - Mr M Fabbri -v- Morley City
Hyundai - APPL 251 of 2002 - HARRISON C - 25/07/02 - Motor Vehicle Rtlg & Services ........................................................

2197

Application re unfair dismissal - Applicant argued that his dismissal was unfair because there was a lack of discussion or opportunity
to respond to any of the allegations made against him - Further, Applicant denied that he admitted any wrong doing or that he
was going to leave and sought compensation - Respondent argued that Applicant had breached the company policy in relation
to sexual harassment and that he had admitted wrong doing - Commission found that Applicant was not given any opportunity
to discuss or put his case forward and that the process lacked any fairness and that the dismissal was harsh - Further,
Commission found that reinstatement was not practical and awarded compensation - Granted - Mr RJ Hinkley -v- Eurest
(Australia) Catering & Services - APPL 1814 of 2001;APPL 279 of 2002 - WOOD C - 22/07/02 - Other Services ....................

2207

Application re unfair dismissal - Applicant argued that dismissal was unfair because even though he was advised that his position was
being made redundant Respondent replaced him and that he was not given any opportunity to explore alternatives to
termination - Respondent argued that the redundancy was due to financial constraints and cost cutting and that Applicant was
the last employed and thus chosen for redundancy - Commission found that Applicant was made redundant as Respondent had
to restructure its operations due to financial difficulties and that no discussions had taken place or indication given that
Applicant was to be terminated - Further, Commission found that dismissal was unfair as Applicant was deprived of any
measures to avoid or minimise its effect - Granted - Mr K Lebeidi -v- Ostezia Cafe Pizzeria Restaurant - APPL 376 of 2002 HARRISON C - 07/08/02 - Accommodatn, Cafes&Restaurants....................................................................................................
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Application re unfair dismissal and contractual entitlements - Applicant argued on various grounds that his dismissal was harsh,
oppressive and unfair, including that he was subjected to a humiliating campaign by senior management to force change upon
him without any consultation which effectively forced him out of the organisation and as a result he was subjected to personal
stress and associated health problems - Respondent denied that Applicant was dismissed and argued that had Applicant not
resigned to further his personal career ambitions he would have still been performing his core role throughout his employment
and would have further advanced both his professional development and managerial aspirations - Further, Respondent argued
that there was no redundancy and that under Applicant's contract there has been no denial of benefits - Commission reviewed
authorities and based on evidence presented, determined that Applicant's resignation was a dismissal for the purposes of the
Act - Further, Commission found that the Respondent, having concluded that it no longer wished to retain Applicant's position
in its organisational structure was obliged, in fairness, to remove that position formally, and to then present Applicant with
options to which he was entitled under his employment agreement, and the fact that Respondent did not do so, was
constructive and unfair - Commission declared that reinstatement was impracticable and ordered compensation for loss subject
to s.23A(4) of the Act and dismissed the claim for denied contractual entitlements - Ordered Accordingly - Mr GR Lukies -vAlintaGas Networks Pty Ltd - APPL 1463 of 2001 - BEECH SC - 28/05/02 - Electricity and Gas Supply .................................

2217

Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicant was dismissed for abusive
language and inappropriate behaviour and she had repudiated her contract - Commission found the Applicant was abusive and
aggressive to her work colleagues and employer, it was different to the normal exchange of swearing in that workplace and a
problem to her colleagues - Commission found the episode on the day of termination was not of such gravity or importance as
to indicate a rejection or repudiation of the contract sufficient to warrant a summary dismissal and that her dismissal was
unwarranted, unfair and harsh - Commission found that the employment relationship would not have survived for more than
eight weeks and limited compensation accordingly - Commission refused to reduce compensation by accounting for annual
leave and payment of notice and gave supplementary reasons therefore - Granted - Ms TA Powell -v- Independent
Metallurgical Laboratories - APPL 1814 of 2001 - WOOD C - 22/07/02 - Business Services .....................................................

2244

Application re unfair dismissal - Applicant argued that she had an excellent working relationship with the Respondent, that
Respondent had asked her to work for cash and that a week later, she was informed by Respondent that she no longer had a job
and that her job was going to be carried out by the Respondent's brother - Applicant sought orders equivalent to sixteen (16)
weeks pay and costs - Respondent argued that the Applicant was casual, that she was not terminated and had shown her
intention not to continue her employment by demanding her final wages and a separation certificate - Evidence given through
interpreter - Commission found on evidence that Applicant was unfairly, harshly and oppressively dismissed by the
Respondent and ordered compensation be paid to Application - Order for costs was not awarded - Granted in Part - Ms NL
Smith -v- Voeluk Lim Chhordary t/a Tate Street Lunch Bar - APPL 1373 of 2001 - SMITH C - 19/06/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2258

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because during a heated
argument with the Maitre de' she was asked to leave and that Respondent had tried to get rid of her for three months Respondent argued that Applicant was rostered on to attend work and had not attended and from the non attendance it was
considered that Applicant did not wish to continue - Commission found that Respondent did not dismiss Applicant and that the
plausible explanation was that Applicant did not wish to continue working - Dismissed for want of jurisdiction - Mrs AE Zarb v- Hazam Pty Ltd - APPL 2298,2336 of 2001 - WOOD C - 17/07/02 - Accommodatn, Cafes&Restaurants ................................

2261

Conference referred re termination - Applicant Union argued that the employee was unfairly dismissed because she did not quit or
resign as Respondent indicated but Respondent reduced her hours and had made the situation difficult to work in - Respondent
argued that employee was on a probationary period and that she had resigned - Commission found that employee did not resign
and that Respondent had dismissed her - Further, Commission found that reinstatement was impractical and awarded
compensation - Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Kleenheat
Gas - CR 168 of 2001 - BEECH SC - 02/07/02 - Electricity and Gas Supply ..............................................................................

2267

2

Appeal against Decision of Commission (82WAIG1025) re unfair dismissal - Appellant argued that the learned Commissioner erred
by finding that Respondent was an employee despite evidence that he was at all relevant times a self employed contractor, that
the Commission did not have the jurisdiction to hear and determine the matter in the first instance, and failed to give sufficient
weight to the evidence that Respondent was a contractor - Respondent opposed the Appeal - Full Bench determined whether
the person was an employee and whether there was an employment relationship as per fact and law - Full Bench found that
most conditions were consistent with a contract of service and an employee/employer relationship existed and that
Commissioner found correctly in the first instance and did not err in the findings - Dismissed - Bamboo Holdings Pty Ltd -vMr MG Halligan - FBA 26 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 10/09/02 - Other Services .......

2381

Application re unfair dismissal seeking reinstatement and compensation - Applicant argued that given that termination was regarded
as a last resort by Respondent and her unblemished record, she should not have been terminated and the specific conduct relied
upon by Respondent did not warrant summary termination - Respondent argued that Applicant's behaviour constituted gross
misconduct and that possibility of reinstatement was not appropriate as per company policy after 3 months, as proceedings
were pending - Commission found that Respondent did not demonstrate that Applicant was guilty of gross misconduct
justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly because she was not given
opportunity to defend allegations relied upon to effect termination and was therefore denied procedural fairness - Upheld and
Order Issued - Ms DS Alone -v- Needac Ltd - APPL 367 of 2002 - HARRISON C - Community Services .................................

2490

Application re unfair dismissal and denied contractual entitlements - Applicant argued that his dismissal was unfair because through
discussions and verbal agreement his position with Respondent existed if his temporary employment had ceased and that he
was not informed by Respondent that he was terminated on 30 April 2001 - Further, Applicant claimed entitlements of wages,
car allowance, superannuation and compensation - Respondent argued that Applicant was informed that his services were no
longer required due to the sale of the business as there was no position for him on 30 April 2001 - Commission found that
Applicant was aware that his services with Respondent were terminated on 30 April 2001 and that he had received appropriate
payments from that date and that Applicant had found another job - Dismissed - Mr MK Bryant -v- Mr Ron Stanley/Mr Peter
Stanley, Westlaw Securities P/L T/as Communique Communications - APPL 1488 of 2001 - WOOD C - 16/08/02 - Other
Services .........................................................................................................................................................................................

2494

Application re unfair dismissal and contractual entitlements - Applicant argued that the way he was dismissed gave him no
opportunity to answer allegations about his conduct and being dismissed after declining to resign was unfair - Applicant sought
orders for outstanding benefits due to him under the terms of his contract of employment - Respondent argued the applicant
was suffering from stress, was unprofessional and was particularly harsh in his treatment of subordinates, specifically females
and it was untenable - Commission found that summary dismissal was unfair and there was no opportunity for reinstatement Commission reviewed authorities and found that the dismissal was procedurally unfair and not substantially unfair and
assessed how long employment may have lasted and accounted for free accommodation, when determining compensation for
loss or injury - Granted in Part - Mr KW Burton -v- Lindsay Arthur Robeson T/As Ray White R/E (Jurien Branch) Moora
Districts - APPL 1707 of 2001 - GREGOR C - 22/08/02 - Property and Business Services ..........................................................

2499

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed from his employment
as an administrative and financial services employee and that he was entitled to paid wages and compensation because there
was a verbal contract of service between the parties - Respondent argued that Applicant was not an employee and that there
was no jurisdiction for the Commission to deal with the application - Further, the parties had a joint venture business
arrangement - Commission found that there was no termination as Applicant had not demonstrated that there was a contract of
service but instead there was one of a contract for service, as Applicant was not an employee the Commission did not have
jurisdiction to deal with Applicant's claims - Dismissed for want of jurisdiction - Mr PA Douglas -v- Collier Cars &
Commercials - APPL 778 of 2002 - HARRISON C - 20/08/02 - Machining and Motor Veh Whlslg ...........................................
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Application re unfair dismissal - Applicant argued that he had not resigned - Respondent argued that Commission had no jurisdiction,
as the Applicant was a subcontractor and had resigned - Commission reviewed authorities and found on evidence that the
Applicant was engaged at all material times and an employee working under a contract of service - Commission found that
words used by the Applicant did not constitute a resignation at law, as there was no clear intention to resign and the
Respondent should have allowed a reasonable period of time to elapse to ascertain whether the Applicant really intended to
resign - Commission found that reinstatement was impractical, that the applicant had not taken steps to fully mitigate his loss
to the extent he may have been able to and applied a discount to the compensation - Granted in Part - Mr R Harwood -v- Ace
Services Trading As Defensive Driving School - APPL 2275 of 2001 - SMITH C - 02/08/02 – Education ..................................

2513

Application re unfair dismissal seeking compensation - Applicant argued that he was summarily dismissed and that a later payment in
lieu of notice did not at law alter the summary nature of the dismissal - Applicant argued that a limited number of matters were
raised with him during his employment, but he was given no warning prior to his employment being terminated - Respondent
argued that Applicant's employment was terminated with one weeks pay in lieu of notice due to an unsatisfactory safety record
and work performance - Respondent argued that it was customary at mine sites that no notice of termination was actually given
and the person was removed from site as soon as it was given - Commission found that Applicant was not made aware that his
employment would be terminated if his performance did not improve and the Respondent did not satisfy the onus of justifying
summary dismissal - Granted - Mr T Howell -v- Barminco - APPL 1429 of 2001 - SMITH C - 28/08/02 - Other Mining............

2528

Application for unfair dismissal and contractual entitlements re payment in lieu of notice and annual leave - Applicant argued that he
was summarily terminated in an unfair manner that was not justified - Respondent argued that there was a mutual agreement to
bring the contract to an end and it was appropriate as the Respondent believed the Applicant was undermining the Respondent
by trying to take a contract away from it - Commission found that the employment was terminated at the instigation of the
Respondent and that Respondent failed to demonstrate that Applicant warranted being summarily dismissed - Commission
found reinstatement was impractical and the applicant took reasonable steps to mitigate his loss - Granted - Mr RJ MYERS -vRA & HE DAVIS TRANSPORT - APPL 230 of 2002 - HARRISON C - 19/08/02 - Road Transport ..........................................

2540

Application re unfair dismissal seeking re-instatement or compensation - Applicant argued that the decision to make him redundant
was not genuine and the allegation of poor performance was not justified - Applicant argued that the dismissal was
procedurally unfair, as he was not given prior consultation or warning, the Respondent breached s.40 of the MCE Act and the
alternative employment offered was not appropriate due to his medical condition - Respondent argued the dismissal constituted
a redundancy at law, the Applicant was given reasonable warning, was paid in lieu of notice and the alternative employment
offered was suitable - Commission reviewed authorities and found IAC held at law that there was no general proposition that
redundancy entitlements were implied in employment contracts - Commission found that Applicant was made redundant and
the Respondent was entitled to take into account the Applicant's performance - Commission found that Applicant was not
dismissed because of a disciplinary process arising out of poor performance and that Applicant did not prove that it was unfair
for him to be made redundant, nor was s.40 or s.41 of the MCE Act breached - Dismissed - Mr DR Young -v- North City
Holden - APPL 2176 of 2001 - SMITH C - 21/08/02 - Motor Vehicle Rtlg & Services ................................................................

2547

Conference referred re unfair dismissal - Applicant Union argued that member was unfairly dismissed without any reason and without
warning and Union sought reinstatement or compensation - Respondent opposed the application but there was no appearance Commission found that member was summarily dismissed and for no apparent or good reason - Further, Commission found
that reinstatement was not practical and thus, awarded compensation - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Newman Consulting Services Pty Ltd - CR 9 of 2002 - WOOD
C - 19/08/02 - Property and Business Services ..............................................................................................................................

2571

Application re unfair dismissal - Applicant sought to amend the name of the Respondent on the application - Respondent objected to
and opposed the Application and the amendment to the name of Respondent - Commission found that the amendment to the
name of Respondent was discretionary and that Applicant ought to have known about the defect as the correct name was
contained on his group certificate and pay slips and that he was advised by the Notice of Answer and Counter Proposal of the
error - Dismissed - Mr CJ Edwards -v- Civil & Earthmoving Contractors of Kwinana Pty. Ltd. - APPL 1626 of 2001 - SCOTT
C - 23/08/02 - Other Services.........................................................................................................................................................

2579

Application for orders pursuant to Section 80E re adequate compensation for out of hours contacts - Appellant Union sought a
declaration from the Public Service Arbitrator that Prison Superintendents and Assistants are required by their employer to be
immediately contactable by telephone or paging system outside their normal hours in case of a call out requiring an immediate
return to duty and that this requirement constitutes a written direction to be on call in accordance with clause 18 of the Public
Service Award 1992 - Respondent submitted that the Public Service Arbitrator should refrain from further hearing the
application on the basis that the issues had been canvassed in an application to the Public Service Arbitrator previously and in
the Industrial Magistrate's Court alleging that the Respondent had breached the Public Service Award 1992 - Public Service
Arbitrator found that there was a potential for there to be two different decisions on the same subject in two different
jurisdictions and that this situation should be avoided - Commission concluded that it should refrain from further hearing this
matter - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice P 5 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 – Education ...............................................................................

2679

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued the Respondent failed to give
reasonable notice or severance payment and compensation and payment for call outs - Applicant further argued there was no
proper consultation with him as required by s.41 of the MCE Act - Respondent argued call outs were rostered overtime and
hence not payable - Respondent argued the Applicant was aware of the proposed sale of the business at all times, that he was to
be made redundant and that employment by the purchasing company was a matter for them - Commission found the contract
must be interpreted on its face and call outs were payable - Commission reviewed authorities and found the applicant was
entitled to 3 months notice - Commission found Applicant was dismissed unfairly due to the absence of reasonable notice and
redundancy payments, given the payments to other staff - Granted in Part - Mr I Adriansz -v- ePath WA Pty Ltd - APPL 537 of
2002 - WOOD C - 18/09/02 - Health Services...............................................................................................................................

2690

Application for compensation on the grounds of unfair dismissal - Applicant argued that she was unfairly dismissed after the
Respondent decided to restructure the business and that Respondent's concerns about her competence were a factor in the
dismissal - Respondent argued that Applicant was made redundant due to the need for full time staff to better cover the hours
of the shop - Respondent conceded that dismissal was procedurally unfair, but argued that was not substantively unfair and the
and Applicant had not shown that another employee should have been made redundant instead of her - Commission found that
dismissal was both procedurally and substantively unfair, as it breached s.41 MCE Act because Respondent did not discuss
alternatives to lessen the impact on the Applicant - Commission found reinstatement impractical and awarded compensation
for the period she would reasonably have expected to remain in employment - Granted - Ms T Harris -v - Word Bookstore APPL 2203 of 2001 - WOOD C - 05/09/01 - Personal & Household Good Rtlg ...........................................................................

2705

Application for compensation on the grounds of unfair dismissal - Applicant argued that he was dismissed when a supervisor said
"you'd better call it quits" - Respondent argued the Applicant resigned, the application was lodged out of time and therefore the
Commission was without jurisdiction - Respondent further argued that in the event of the Commission finding that a dismissal
took place, it was not unfair in all the circumstances - Commission determined date of dismissal and found that the application
was lodged within time and therefore had jurisdiction to hear the matter - Commission found that Applicant was dismissed
unfairly, ordered compensation for the period from the termination to when the Applicant found new employment and gave
reasons therefore - Granted - Mr A Horsting -v- GBF Underground Mining – APPL 609 of 2002 - WOOD C - 18/09/02 - Other
Mining ...........................................................................................................................................................................................
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Application for compensation on the grounds of unfair dismissal - Applicant argued that a warning letter regarding work performance
was not connected to her dismissal - Respondent argued the Applicant had breached confidential information which amounted
to misconduct and that poor work performance and a possible restructure formed the background to the dismissal - Respondent
argued that the dismissal was not summary - Commission found that Applicant's actions were not sufficient in nature to be
destructive of the confidence in her and that Applicant was not given a 'fair go all round' - Commission could not conclude that
her performance would have continued to be so poor as to warrant dismissal, found reinstatement impractical, awarded
compensation accordingly and gave reasons therefore - Granted - Mrs CJ Koval -v- P.R. Hepple & Sons Pty Ltd - APPL 463
of 2002 - WOOD C - 18/09/02 - Business Services.......................................................................................................................

2714

Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicants were not employees, they were
engaged as subcontractors and as they were not under direct or indirect control of Respondent, Commission lacked jurisdiction
to hear the matter - Respondent conceded that if found to be employees, the Applicants were summarily dismissed in a
procedurally unfair manner - Commission reviewed authorities and found that Applicants could not be described as conducting
their own business, that they were unable to delegate work or set their rate of remuneration, that they worked part time, not
casual and were entitled to the full amount of compensation - Granted - Ms BA Crute -v- Perth Road Express ACN 079876323
- APPL 1942,1943 of 2001 - SMITH C - 16/09/02 - Road Transport ............................................................................................

2717

Application re unfair dismissal and contractual entitlements - Applicant argued that after she raised her concerns about the stability of
her employment, she was confronted by the Respondent who indicated that she had resigned and asked her to go home until
further contact, no such contact was forthcoming - Further, Applicant argued that dismissal was unfair and that her loss arising
from the termination included a period of unemployment and work at a reduced level of income - No appearance from
Respondent - As there was no evidence to the contrary, Commission found in favour of the Applicant and awarded
compensation and payment of accrued entitlements to annual leave - Granted - Ms K Riley -v- Besta Interlocking Bricks APPL 2116 of 2001 - COLEMAN CC - 25/09/02 - Construction Trade Services .........................................................................

2723

Application for reinstatement on the grounds of unfair dismissal - Applicant argued that no performance issues were raised with him,
he was denied natural justice, was not given an opportunity to respond to Respondent's concerns or specific reasons for the
termination - Respondent argued the Applicant was on a probationary period of up to three months and did not fulfil the
requirements necessary to remain in employment - Respondent argued the Applicant was aware that his performance was not
satisfactory and was given opportunities to improve - Commission found that there was no opportunity for Applicant to present
his side of the story or to negotiate alternatives to termination - Commission found that on evidence the Applicant's termination
was both procedurally and substantively unfair, but reinstatement was impracticable and ordered compensation- Granted in
Part - Mr PJ Thompson -v- The Windsor Hotel South Perth Pty Ltd - APPL 134 of 2002 - HARRISON C - 05/09/02 Accommodatn, Cafes&Restaurants ...............................................................................................................................................

2732

Application for compensation on the grounds of unfair dismissal - Applicant argued there was a contract of service between the
parties, that her employment was terminated without warning, or notice being given or an opportunity to discuss the
termination - Respondent argued that Applicant was on probation, there was a mutual agreement to terminate the employment
relationship and the Applicant was given a verbal warning - Commission found that termination of employment was at the
instigation of the Respondent and therefore a dismissal took place - Further, Commission found there was no adequate reason
to terminate Applicant's employment, that Applicant was denied procedural fairness and Applicant had satisfied the onus to
mitigate her loss - Granted - MS NA Vanderburg -v- Hatten Marketing Pty Ltd - APPL 2345 of 2001 - HARRISON C 01/10/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................

2737

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that he was summarily terminated and
sought compensation for medical costs, payment of wages since termination, notice and annual leave entitlements pursuant to
his contract - No appearance by Respondent - Commission found it had no jurisdiction to order payments arising out of
workers' compensation claims - Commission found that Applicant was terminated without notice and was made redundant Commission found Respondent had breached part 5 MCE Act and on this basis alone, the dismissal was harsh, oppressive and
unfair - Commission found that contractual benefits claim was one to which Applicant was entitled under his contract of
service - Granted - Mr GB Workman -v- Westday Investments Pty Ltd ACN 068 100 658 T/A Metro Filters - APPL 710 of
2002 - HARRISON C - 27/09/02 - Road Transport.......................................................................................................................

2753

Conference referred re removal of employment conditions and unfair dismissal - Applicant Union argued that the dismissal of its
member was harsh, oppressive and unfair in all the circumstances and that the removal of members entitlements and failure to
pay entitlements was a denial of a benefit in the employment contract and that member represented the Union as a Job Steward
- Respondent denied the allegations and argued that member had spent to much time on union activities that he had become an
ineffective worker and had been warned that his poor conduct would lead to termination and that the relationship had
deteriorated that there was no alternative but to bring the employment to an end and gave him the appropriate notice Commission found that the dismissal was unfair and that compensation should be paid as reinstatement was impractical Granted - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of Stirling - CR 173 of
2001 - GREGOR C - 02/10/02 - Government Administration .......................................................................................................

2759

4

Application for Stay of Operation of order in Matter No. 537 of 2002 re unfair dismissal and contractual entitlements - Appellant
argued that Commissioner erred in finding that the Respondent had been unfairly dismissed and that there was no legal
entitlement to redundancy payment - Further, Appellant argued that there was a substantial sum of money involved and if it
were paid over to the Respondent and the Appeal was successful, there would be problems with recovery - Respondent argued
that it was entitled to the fruits of his litigation and it has been a lengthy period - President found that Respondent was entitled
to the fruits of his judgement and that some administrative expenses and that monies were unlikely to be recovered or repaid if
appeal upheld were not sufficient or strong enough cases to grant stay of proceedings - Dismissed - ePath WA Pty Ltd -v- Mr I
Adriansz - PRES 32 of 2002 - President - SHARKEY P - 31/10/02 - Health Services ..................................................................

2885

4

Application for Stay of Operation of Commission Order No. 1373 of 2001 (82WAIG2258) re unfair dismissal granted in part Appellant argued that stay of order be granted to allow for the hearing of the appeal lodged against the decision of the
Commission and that there was language difficulties regarding the Commission process - Respondent argued that no attempt
had been made to comply with the order and no monies had been paid - President applied the principles to determine the
application for a stay pursuant to Section 49(11) and determined that no satisfactory reason existed for the failure to comply
with the order or the failure to make this application for a stay until almost three months after the decision was appealed
against and that the application was incompetent - Dismissed - Lim Chhordary Voeuk T/A Tate Street Lunch Bar -v- Ms NL
Smith - PRES 31 of 2002 - President - SHARKEY P - 22/10/02 - Accommodatn, Cafes&Restaurants ........................................

2889

Application re contractual entitlements - Applicant argued that he under his contract of employment he was owed unpaid salary,
unpaid annual leave, unused sick leave and the balance of the term of the contract - No appearance from Respondent Commission found that Respondent had waived its right to appear and be heard on the matter and by failure to appear
Commission ordered in favour of Applicant - Granted - Mr JA Cochrane -v- WA Power Consolidators Pty Ltd - APPL 791 of
2002 - GREGOR C - 04/11/02 - Electricity and Gas Supply .........................................................................................................

3000

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no valid reason given, there was no
warning and the manner of the dismissal was both patronising and humiliating - Respondent argued that there was no unfair
dismissal and it had complied with the provisions in the contract as Applicant was not suitable for the salon and feedback about
her performance was provided - Commission found that the working relationship was terminated with a reason that being the
work was not to the standard required by Respondent for that salon and that the dismissal to be procedurally unfair in that
inadequate discussion was undertaken - Dismissed - Ms P Corrieri -v- Nadeen Cox Ella Express - APPL 787 of 2002 - WOOD
C - 25/10/02 - Personal Services....................................................................................................................................................
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Application re unfair dismissal seeking compensation - Respondent argued the reason for dismissal was because their takings were
very low during the quieter months and they could not afford to keep their promise to Applicant - Respondent contends that the
dismissal was handled badly and apologised for the way in which it was handled - Commission found that in all circumstances
dismissal was unfair because it was effected without warning or without any reason being given and there was no payment of
notice - Commission further found that reinstatement was impracticable and awarded compensation - Granted - Ms GJ Forsyth
-v- Mr & Mrs Ray & Kylie Martin - APPL 806 of 2002 - WOOD C - 25/10/02 - Personal and Other Services ............................

3009

Application re unfair dismissal and contractual entitlements - Applicant sought orders pursuant to s.23A(1)(a) that Respondent pay
award entitlements in respect to accrued annual leave, sick leave and public holidays where the amounts are greater than the
amounts to which she was entitled under the Minimum Conditions of Employment Act 1993 - Further, Applicant sought orders
in respect to payment of superannuation contributions and compensation for loss and injury caused by the dismissal - An
application to amend the name of the Respondent and Applicant was sought and granted - Commission determined the nature
of Applicant's employment as a casual employee within the meaning of Clause 25 of the Award - Commission found that there
were no award or entitlements outstanding under the MCE Act to which Applicant was entitled to - Commission reviewed
authorities and found that in all circumstances the termination by Respondent was not harsh, oppressive or unfair - With regard
to Orders pursuant to s.23A(1)(a) of the Act, it was conceded on behalf of the Applicant that there were no amounts
outstanding that was due and payable to her for the contract of employment that commenced on 22/01/2002 and that
s.23A(1)(a) only empowers the Commission to make order in respect of a matter out of which the claim of harsh, oppressive or
unfair dismissal arises - Dismissed - D Larkin -v- Boral Resources (WA) Ltd - APPL 290 of 2002 - SMITH C - 18/10/02 Other Mining .................................................................................................................................................................................

3020

Application re unfair dismissal seeking compensation - Applicant argued that the substance of the complaints did not warrant
dismissal because there was not sufficient time to improve performance, as she was on leave for part of the time, and the
matters complained of were either addressed by her or not her responsibility - Respondent argued that dismissal occurred
because of Applicant's poor performance and failure to improve after regular counselling - Commission found that Applicant
was counselled regularly, that she did not treat Respondent's concerns with sufficient seriousness even after she was advised
that her employment was in jeopardy and that on balance Respondent had not acted in a procedurally unfair manner in
dismissing Applicant - Dismissed - Ms LM Mainard -v- HR Connect - APPL 450 of 2002 - WOOD C - 23/10/02 - Personal
Services .........................................................................................................................................................................................

3034

Application re unfair dismissal and contractual entitlements - Applicant Counsel submitted that there was no issue with respect to
Applicant work performance, that she was not made aware her employment was in jeopardy and she was not made aware that
there were different work requirements expected of her - Respondent argued there was no dismissal and there was no benefit
under Applicant's contract of employment owing to her - Commission applied relevant legal tests and found that no warning
was given to Applicant, that Applicant was not aware her job was in jeopardy, nor was it made clear to her that her contract of
employment would be terminated if her performance did not improve - Commission further found that Applicant was not given
any opportunity to canvass alternatives to termination, that she was terminated unfairly, both substantively and procedurally,
and as reinstatement was impracticable, ordered compensation - Upheld and Order Issued - GM Muccilli -v- Sunny Brushware
Supplies Pty Ltd (ACN 009 177 557) - APPL 361 of 2002 - HARRISON C - 26/09/02 - Other Manufacturing ...........................

3047

Application re unfair dismissal and contractual entitlements seeking compensation and payments for vehicle leasing and insurance Respondent argued that Applicant was never an employee of the Respondent as no employment record existed and hence the
Commission was without jurisdiction to hear the matter - Commission reviewed authorities and found that Applicant was an
employee of the named Respondent, that in all circumstances his dismissal was unfair due to the absence of any notice and
awarded payment of 2 weeks notice by way of compensation plus 8% superannuation - Order Issued - Mr BKH Smith -vSolar Evap Australia Pty. Ltd - APPL 696 of 2002 - WOOD C - 25/10/02 - Personal & Household Good Rtlg............................

3061

Conference referred re unfair dismissal - Applicant Union argued that their two members were unfairly dismissed and were seeking
reinstatement or compensation - Further, Applicant argued that there had been no fair go all round given to members and that
there was not a proper investigation into the damage that was done to the vehicle and by law an employer can not stop payment
of wages - Respondent argued that members were casual employees who had disobeyed orders and damaged property and had
indicated that they did not wish to be further involved with working for the Respondent - Commission found that one
employee had been dismissed unfairly as no fair go was given or a proper investigation undertaken into the damage done to
vehicle - Further, Commission found that the other employee had tendered his resignation and because of this there was no
dismissal and therefore there was no jurisdiction that arose from the resignation - Allowed in Part - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Bouckaert Pty Ltd - CR 119 of 2002 - GREGOR C - 21/10/02
- Services to Agric/Huntg/Trappg ..................................................................................................................................................

3070

2

Appeal against Decision of Commission (82WAIG642) re unfair dismissal - Appellant argued that Commissioner erred in holding
that Appellant caused Respondent to incur loss during the course of his employment, erred in holding that the employment was
subject to a period of review, erred in holding that there was any reason for Respondent to be dissatisfied with the Appellant's
performance and erred in not awarding compensation - Further, Appellant argued that appeal be allowed and that Appellant be
awarded compensation for loss caused by dismissal of six months' compensation - Respondent argued that the appeal was not
relevant to the proceedings and Commissioner had determined what was required to be determined - Full Bench found that the
decision appealed against was a discretionary decision and that the crux of this matter was the Commissioner at first instance
failed to adopt and apply the principle applicable to determination of compensation to be paid and that the submission relied on
was not binding on the Commission and did not refer to authority binding on the Commission - Further, Full Bench found that
appeal was not made out and there was no miscarriage in the exercise of the discretion at first instance - Dismissed - Mr SJ
O'Brien -v- Perth Metalwork Co. Pty Ltd - FBA 19 of 2002 - Full Bench - SHARKEY P/SMITH C/WOOD C - 20/11/02 Construction Trade Services ..........................................................................................................................................................

3209

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that no substantive reason could
be made out for his termination, that in relation to procedural unfairness it was clear that Respondent had made up his mind to
replace him and that the whole process of termination was harsh, oppressive and unreasonable - Respondent argued on
numerous grounds, including that the actions of the Applicant in failing to comply with the instructions and directions given by
Respondent clearly constituted a serious repudiation of his contract of employment as he clearly indicated that he did not
intend to be bound by the terms of his contract of employment, that this repudiation was serious when one regard to the
correspondence which show that he had clearly been placed on notice that his performance was lacking - Further, Respondent
argued that in the event the Commission makes a finding that the termination was unfair, Applicant has not been able to prove
that he had suffered a loss and that in relation to any award for injury there was no medical evidence that he was subjected to
steres in any way - Commission reviewed legal principles and was satisfied that the Applicant was warned that his employment
was at risk if his performance and conduct did not improve, and that he could be terminated unless he submitted an appropriate
business plan - Further, Commission found that the manner in which the termination was effected was unfair because
Applicant was not given a proper opportunity to address why he should not be dismissed, that the circumstances of the
termination process were oppressive and ordered Respondent to pay Applicant compensation for being unfairly and
oppressively dismissed - Granted and Order Issued - Mr GF Bantoft -v- NACA Logistics Group Pty Ltd Trading As Vanguard
Logistics Services WA - APPL 523 of 2002 - SMITH C - 03/12/02 - Other Transport ................................................................
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Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act
1993 were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he
was unfairly terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions
were held with the Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the
Applicant - Commission reviewed authorities, Part 5 of the MCE Act and found that Applicant was treated unfairly on the
basis that he was not given sufficient notice of his termination in order to canvass alternatives, that it was also clear that the
requirements of Part 5 of the MCE Act in relation to attend job interviews were not met by the Respondent and given that the
Applicant was afforded insufficient notice and was not given time to attend job interviews, his termination was unfair However, given that the Applicant was paid a redundancy payment of 26 weeks' pay and five weeks' pay in lieu of notice,
Commission concluded that the amount of five weeks' pay as compensation was to be offset against these payment, thus no
monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb
Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services .........................................

3271

Application re unfair dismissal seeking compensation - Applicant argued dismissal was unfair because he was asked to resign and was
not given any opportunity to discuss the matter - Respondent argued there was no dismissal because it believed that the note
given to Applicant in March 2002 was a reprimand and constituted a warning to Applicant about his performance, that it was
not the first time it raised security issues with Applicant, and he put this reprimand in writing because he wanted to highlight
the seriousness of the issue - Commission found on evidence that Applicant was denied procedural fairness in relation to his
termination, that the Respondents did not make it clear to the Applicant at any stage that his job was in jeopardy and that
unless improvements were made in specific areas his contract of employment would be terminated - Further, Commission
found that Applicant's termination was both substantively and procedurally unfair, that the Applicant satisfied the onus on him
to obtain alternative employment, that reinstatement was impracticable and ordered compensation - Upheld and Order Issued Mr AJ Haddock -v- Bedlington Enterprises Pty Ltd & Other - APPL 795 of 2002 - HARRISON C - 28/11/02 - Food Retailing

3275

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no genuine performance or conduct
issues that justified termination and further, Applicant argued that she was not given a fair opportunity to be heard in relation
to the decision to dismiss her prior to the decision being made - Respondent argued that there was a need to address Applicant's
performance and a process was put in place and Applicant was aware of the consequences of failing to meet the required
standards - Further, Applicant's subsequent behaviour resulted in an intolerable environment for other staff and an unworkable
situation in the office which left Respondent with no alternative but to dismiss her - Commission found that Respondent did
not dismiss Applicant directly for the alleged poor performance but rather, Applicant was dismissed for the incidents of alleged
abusive behaviour and the behaviour amounted to misconduct in the workplace, that it was the alleged misconduct upon which
Respondent was obliged and entitled to act on and that dismissal was not unfair - Dismissed - SP Hancock -v- Mount Lawley
Golf Club (Inc) - APPL 649 of 2002 - BEECH SC - 22/11/02 - Sport and Recreation ..................................................................

3280

Application re unfair dismissal seeking compensation - Applicant argued that she was given no warnings in relation to her
performance or behaviour while she was employed by the Respondent, therefore termination was unfair - Respondent denied
the allegation and argued that there was no unfair dismissal as the Applicant was terminated for a valid reason - Commission
found that Applicant was terminated without notice, that Respondent had formed the view that Applicant was stealing from
him, that Respondent was unable to justify the basis upon which he had formed this view, thus there was no valid reason for
Applicant's termination - Further, Commission found that Applicant was denied procedural fairness, that no notice was given
that she was to be terminated, nor was the Applicant paid any monies in lieu of notice, that there was no opportunity for
Applicant to negotiate alternatives to termination, nor was she given the opportunity to refute the Respondent's belief that she
had been stealing from the Respondent, and ordered compensation be paid to the Applicant - Upheld and Order Issued - Ms
NT Loud -v- Scotties Hardware - APPL 499 of 2002 - HARRISON C - 12/11/02 - Other Services..............................................

3301

Application re unfair dismissal seeking compensation - Applicant submitted a number of grounds in support of his claim that his
dismissal was harsh, oppressive or unfair, including that he was dismissed for no valid reason; he was denied procedural
fairness; he was never advised that his position was in jeopardy; and the Respondent breached relevant provisions of the
Minimum Conditions of Employment Act 1993 - Respondent denied the Applicant's allegations and argued that when he
acquired the business he had no knowledge of the employees or positions that they occupied, he needed to consider the
structure of the business and he issued letters of offer of employment for temporary or "interim" employment, to give him
sufficient time to make an evaluation of future arrangements - Commission found that the employees of the Respondent
including Applicant were advised that the business was being sold to the Respondent, that the employee's employment was
terminated by the previous owner and in the context of what was occurring at that time, it could not be reasonably open to
conclude that the letter of offer was an offer of ongoing permanent employment - Further, Commission was not persuaded that
in all circumstances Applicant had established his claim - Dismissed - Mr JH Matthewson -v- Celeste Corporation Pty Ltd
(Jiffy Foods) - APPL 632 of 2002 - KENNER C - 29/11/02 - Accommodatn, Cafes&Restaurants ...............................................

3307

Application re unfair dismissal seeking compensation - Respondent argued that Applicant abandoned his employment as he did not
work on 19 April 2002, nor did he return to work the next day - Further, that if the Commission found that Applicant was a
part-time employee at law rather than a casual employee then the Commission should deduct all over-award payments from
any award the Commission should make - Commission reviewed authorities and found on evidence that Respondent unfairly
terminated Applicant's employment, that Applicant at common law was engaged as a part-time employee and awarded
compensation - Commission did not accept the argument that Applicant was overpaid, but found that under the Award
Applicant was entitled to annual leave, and that any claim for annual leave should be made to the Industrial Magistrate as it
had no jurisdiction to order Respondent to pay any amount owing as annual leave - Granted - Mr IN Morrison -v- Product
Management Group International Pty Ltd - APPL 808 of 2002 - SMITH C - 07/11/02 - Storage .................................................

3309

Application re unfair dismissal and contractual entitlements - Applicant argued that he was made redundant upon his return from
leave and that the decision to make him redundant was not genuine because Respondent had employed another chef who had
taken over his work - Applicant further argued that his dismissal was harsh, oppressive and unfair because he was not afforded
procedural fairness in that no notice was given that his employment was to be terminated, and he was not given any
opportunity to make any submissions as to why he should not be terminated - Respondent argued that Applicant was not
engaged as an Executive Chef, that he was employed to work part-time as an Asian chef/breakfast cook, that Applicant was
made redundant because Respondent changed its menu to offer less Asian dishes and more European dishes and that
Respondent selected the Applicant for redundancy on grounds that the other chefs employed by it were better chefs Commission reviewed relevant sections of the Workplace Relations Act, MCE Act, Award, authorities and found on evidence
that the Respondent had a legitimate need to restructure its restaurant, however, Respondent's decision to terminate the
Applicant's employment was unfair because no adequate warning or opportunities was given to Applicant to improve his work
- Further, Commission was satisfied that Applicant had made out his case for contractual benefits relating to accrued annual
leave and for payment of hours worked when he should have been rostered on for a period of six weeks and ordered
Respondent to pay the Applicant compensation and benefits owed under Applicant's contract of employment - Order Issued Mr KTS Tan -v- Auz Hotels Pty Ltd (ACN 097 361 512) - APPL 1048 of 2002 - SMITH C - 27/11/02 - Food Retailing............

3329

Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the dismissed employees were classified
as permanent casual employees who had an expectation of ongoing employment and even though there was normal work
available, Respondent refused to offer it to these employees, instead Respondent engaged alternative employees to undertake
the work - Respondent opposed the claim and argued that the employees were not unfairly dismissed - Commission applied
legal principles and found that on balance the evidence demonstrated that the employees had a single ongoing contract of
employment with an indefinite expectation of employment and that the employees were not casual employees, but employed
on a full -time basis - Further, Commission found that the employees were unfairly dismissed both substantively and
procedurally and awarded compensation - Upheld and Order Issued - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Waterglen Holdings Pty Ltd - CR 59 of 2002 - HARRISON C - 14/11/02 – Agriculture ...........
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Conference referred re termination of Union Shop Steward - Applicant Union argued that member was dismissed on the grounds of
redundancy which was harsh and unfair and sought reinstatement or compensation - Further, Union argued that he had been
targeted for redundancy because of his union activities on the site - Respondent argued that redundancy was genuine and that a
fair process was engaged in and that attempts had been made to identify suitable alternative employment for affected
employees - Commission found Respondent had obligations set out in the event of redundancy and there was no submissions
that Respondent had failed to comply with its obligations under the Agreement and that member was not singled out for
prejudicial treatment - Further, redundancy was genuine as a consequence of the events outlined by Respondent - Dismissed AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - CR 68 of 2002 - KENNER C 09/12/02 - General Construction ....................................................................................................................................................

3346

CONFERENCE
2
Application for enforcement of Industrial Relations Act 1979 - Registrar argued that Respondent failed to attend a conference on 8
November 2002 where a summons had been issued to attend - Respondent admitted that he failed to attend the conference and
the facts submitted in mitigation were that Respondent had not wilfully failed to attend, that there was some confusion because
he was living at his mother's home and messages, letters went to other addresses of his and that he did not necessarily receive
them - Further, Respondent was remorse and admitted the non compliance alleged against him and unreservedly gave an
undertaking to comply with all future orders - Full Bench found on admission the breach or non compliance alleged proven Order issued - Registrar -v- Mr G Dornford - FBM 1 of 2002 - Full Bench - SHARKEY P/KENNER C/WOOD C - 26/06/02 ...

1202

Conference re employer having to direct the employee to take annual leave - Applicant Union requested for Interim Orders for
suspension with pay - Commission was not persuaded to issue an Order on an interim basis because it had insufficient
evidence before it to intervene at this stage in the steps which have been taken by Respondent to manage as it is obliged to do Dismissed - Civil Service Association of Western Australia Incorporated -v- Executive Director Department Of Fisheries PSAC 21 of 2002 - Public Service Arbitrator - BEECH SC - 18/06/02 - Government Administration ..........................................

1233

Application for Orders in terms of an alleged compromise re an unfair dismissal claim - Applicant argued it was not an application for
enforcement, that Commission had jurisdiction and must have regard to the equity, good conscience and substantial merits of
the case - Respondent argued that because the Commission was not a superior court of record it had no inherent jurisdiction
and that the orders it could make in relation to unfair dismissal claims were limited - Commission reviewed authorities, s23,
23A & 32 of the I.R. Act and found that it had no jurisdiction to make orders under s32 - Commission found that although it
had the power in appropriate cases to declare that parties had by agreement compromised an application of unfair dismissal and
order the respondent to pay the amount agreed as compensation, it should not exercise its power because the remedy sought
was in the nature of a summary judgement - Dismissed - Mr DC Thompson -v- Bituminous Products Pty Ltd & Other - APPL
769 of 2001 - SMITH C - 09/07/02 - General Construction...........................................................................................................

1309

Conference referred re disciplinary notices issued to employees who attended a stop work meeting - Applicant Union argued
attendance by their members was authorised by the relevant industrial agreement or the Respondent expressly, and sought an
order that the disciplinary notes be removed-Respondent argued the meeting was unauthorised - Commission found the issues
were whether the terms of an unregistered 1997 agreement were incorporated into a 1999 agreement or the contract of
employment or whether the employees had attended with the Respondent's informed consent - Commission found no express
provision in the 1999 agreement that incorporated the provisions of a 1997 agreement and the parties had been conducting their
workplace relationships based solely on the 1999 agreement - Commission found it had to rely on the evidence before it and
escorting workers from the work site was consistent with the Respondent's health and safety obligations, not tacit approval of
what it regarded as an unauthorised stop work meeting and the employees had been told in no uncertain terms about the
possible consequences of their actions - Commission found there was nothing unfair or untoward in the Respondent's
investigation process - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBHP Iron Ore Ltd - CR 40 of 2001 - KENNER C - 21/06/02 - Metal Ore Mining ........................................................................

1327

Conference referred re annual leave and long service leave entitlements - Applicant Union argued that the employment of both
members as cleaners had been on an on-going part -time basis and not as casuals as claimed by Respondent - Respondent
opposed and objected to the claims - Commission found and was surprised by the submission made by Respondent that the
award did not apply - Commission found that Union had established that both employees were employed on an on-going parttime basis and accordingly Union was entitled to a Declaration in its favour - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Recreation Camps and Reserve Board - CR 268 of 2000 BEECH SC - 25/06/02 - Government Administration....................................................................................................................

1339

Conference referred re termination - Applicant Union argued that the employee was unfairly dismissed because she did not quit or
resign as Respondent indicated but Respondent reduced her hours and had made the situation difficult to work in - Respondent
argued that employee was on a probationary period and that she had resigned - Commission found that employee did not resign
and that Respondent had dismissed her - Further, Commission found that reinstatement was impractical and awarded
compensation - Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Kleenheat
Gas - CR 168 of 2001 - BEECH SC - 02/07/02 - Electricity and Gas Supply ...............................................................................

2267

Conference referred re bonus payments - Applicant Union argued that its member was still disadvantaged if overtime was excluded as
a component of his salary and that the date of operation should be when Respondent introduced the payment of the bonus Respondent argued that adding the overtime to the base rate for the purposes of the bonus would create an anomaly and
objected to any inclusion of overtime and opposed any operative date earlier than the date of the Commission decision Commission found that bonus was to be calculated upon the total of the base wage which included an over award payment
including overtime and made retrospective to the date the application was made to the Commission - Granted - COMM,
ELECTRIC, ELECT, ENERGY -v - Millennium Inorganic Chemicals - CR 279 of 2000 - BEECH SC - 27/06/02 - Petroleum
Coal Chemical Assoc.....................................................................................................................................................................

2270

Conference referred re reduction in employee's hours without consultation - Applicant Union argued that employee be reinstated
without loss of entitlements and that the Act did not preclude the Commission from exercising jurisdiction in this matter Further, the Workplace Agreement did not apply to this matter as there was no Workplace Agreement covering the work
because there was a separate contract of service - Respondent denied the claim and opposed the orders sought - Further,
Respondent argued that Application did not involve an industrial matter for the purposes of the Act and application should be
struck out for want of jurisdiction - Commission found that the employee worked under two separate contracts of employment
and that the matter referred to was an industrial matter and Commission had jurisdiction to enquire and deal with it
- Jurisdiction Found - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -vAltone Park Golf Club - CR 54 of 2002 - HARRISON C - 06/08/02 - Other Services ..................................................................

2272

Conference referred re proposal to implement new staffing arrangements at Hakea and Casuarina Prison Gatehouses - Applicant
Union argued and objected to Respondent proposal to staff the gatehouses with a dedicated team staff who will not be part of
the general prison roster - Respondent argued that proposed changes were necessary to introduce new technology and a high
level of training in relation to security which arose from the circumstances of two prison escapes - Commission found that
Respondent's suggested changes to the gatehouse staffing regime had been well thought out and considered and the
consultation between the parties were extensive - Further, Commission issued a declaration that it sees no warrant for
intervention in the gatehouse project at Casuarina and Hakea prisons and dismissed the application - Dismissed - Attorney
General -v - Western Australian Prison Officers' Union of Workers - CR 239 of 2001 - BEECH SC - 25/07/02 - Government
Administration ...............................................................................................................................................................................
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2
Appeal against Decision of Commission (82WAIG689) re discrimination against Union member on the basis of involvement in the
Union - Appellant argued that the Commission erred in law by issuing an order that Respondent reinstate Union member to the
rate of pay applicable to a doughmaker, and erred in fact and law by failing to find that employee was not entitled to receive
the doughmaker's rate of pay during periods where such work was not performed, and having found that the employee was not
employed as a doughmaker but as a baker erred in law by not dismissing the claim - Respondent opposed the appeal - Full
Bench found that this was a discretionary decision and that Commissioner did not find there was a dismissal or that it was
unfair and also found that employee was never employed as a doughmaker under the award but as a baker only - Full Bench
found that the dismissal was substantially and procedurally unfair and found that not having been the subject of a cross appeal
then it was not open to make an order to correct the order when it could not be corrected on appeal, that was employee could
not be axiomatically reinstated to the pay of doughmaker when he was a baker and for that reason the appeal was upheld and
decision in first instance quashed - Upheld - Tip Top Bakeries -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 21 of 2002 - Full Bench - SHARKEY P/KENNER C/HARRISON C - 15/08/02 Food, Beverage and Tobacco Mfg.................................................................................................................................................
3

2400

Conference referred re conversion of contract worker to permanency - Applicant Union sought a declaration of the application of the
conversion criteria to the facts that the member's employment was satisfied and thus member was eligible for permanency and
that the declaration sought would assist in resolving the dispute between the parties regarding pay entitlements - Respondent
objected to the declaration sought and argued that the Commission in Court Session should not make a declaration because it
would not result in the permanent appointment of the employee in accordance with the Premier's Circular because of the
provisions of s.64 of the Public Sector Management Act 1994 and that any declaration made would not assist or resolve any
industrial dispute between the parties - Commission in Court Session found that the two issues were whether or not CICS
should issue a declaration and whether the employee satisfied the criteria set out in the Premier's Circular such that she was
eligible for conversion to permanency - Further, CICS found that a mere declaration of the true intent of the Premier's Circular,
and nothing more, was not a proper exercise of the Commission's discretion and that it was not in the public interest to issue a
declaration as sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General,
Department of Justice (Formerly known as Ministry Of Justice) - PSACR 19 of 2002 - Commission in Court Session - BEECH
SC/SCOTT C/HARRISON C - 06/09/02 - Government Administration .......................................................................................

2480

Application re unfair dismissal - Application by Respondent to dismiss application pursuant to s.27 - Applicant argued that as
Respondent had not complied with its undertaking not to make any adverse comments about her as part of a settlement reached
in conference, the hearing should proceed - Respondent argued that that further proceedings were not necessary or desirable in
the public interest as the Respondent was prepared to comply with terms of an agreement - Respondent argued that in reliance
upon settlement, it forwent its right to file an appeal against Commission's earlier decision to amend the name of Respondent
(80WAIG630) - Commission outlined history of the matter, reviewed authorities and found it should make an order dismissing
the application if the Respondent satisfied the agreement - Commission found it not order a party not to make adverse
comments under s.23A, the amount the applicant may ultimately receive if she was to continue was likely to be substantially
less than the settlement and was advised by the Respondent when it had fulfilled terms of settlement - Substantive application
dismissed - Ms P Levaci -v- Canning Division of General Practice Ltd - APPL 601 of 2001 - SMITH C - 09/08/02 - Other
Mining...........................................................................................................................................................................................

2534

Conference re change of shifts - Applicant Union sought an interim order to prevent the proposed shift changes being implemented
pending the hearing and determination of the substantive claim - Commission directed the parties to file written submissions as
to whether or not, interim orders should be made - Applicant Union submitted amongst a number of grounds that the
Respondent's proposal was discriminatory against Award employees, and that there would be detriment to the employees in
terms of their ability to interact with family and friends, therefore the proposal should not proceed until determined by the
Commission - Respondent submitted that there was no basis for an interim order, as there was no evidence before the
Commission of any deterioration in industrial relations in respect of the present matter - Further, Respondent denied that there
was any basis of the Applicant's assertion as to discrimination, and that the change to shift arrangements, will apply equally to
Award and workplace agreement employees - Commission found that in the absence of any experience of working such an
arrangement, allegations of detriment or benefit as the case may be, will be somewhat speculative and hypothetical Commission ordered that the Respondent's proposed changes be implemented only in the interim, pending the hearing and
determination of the substantive claim - Interim Order Issued - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers & Others -v- BHP Iron Ore Ltd - C 110 of 2002 - KENNER C - 02/09/02 - Metal Ore Mining ......

2558

Conference re alleged dismissal - Applicant Union argued that dismissal of union member was unfair and that the Commission did
have jurisdiction to deal with the matter because member was employed in Western Australia - Respondent opposed the
application and objected on the grounds of lack of jurisdiction in that the employee was employed in the Northern Territory
under the terms and conditions of an agreement certified in the AIRC - Commission found that it could not deal with an
industrial dispute which occurred outside Western Australia and that Union coverage was to operate within this state of
Western Australia - Dismissed for want of jurisdiction - The Australian Workers' Union, West Australian Branch, Industrial
Union of Workers -v- MacMahon Contractors Pty Ltd - C 157 of 2002 - GREGOR C - 29/08/02 - Services to Mining...............

2561

Conference referred re unfair dismissal - Applicant Union argued that member was unfairly dismissed without any reason and without
warning and Union sought reinstatement or compensation - Respondent opposed the application but there was no appearance Commission found that member was summarily dismissed and for no apparent or good reason - Further, Commission found
that reinstatement was not practical and thus, awarded compensation - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Newman Consulting Services Pty Ltd - CR 9 of 2002 - WOOD
C - 19/08/02 - Property and Business Services ..............................................................................................................................

2571

Conference referred re removal of employment conditions and unfair dismissal - Applicant Union argued that the dismissal of its
member was harsh, oppressive and unfair in all the circumstances and that the removal of members entitlements and failure to
pay entitlements was a denial of a benefit in the employment contract and that member represented the Union as a Job Steward
- Respondent denied the allegations and argued that member had spent to much time on union activities that he had become an
ineffective worker and had been warned that his poor conduct would lead to termination and that the relationship had
deteriorated that there was no alternative but to bring the employment to an end and gave him the appropriate notice Commission found that the dismissal was unfair and that compensation should be paid as reinstatement was impractical Granted - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of Stirling - CR 173 of
2001 - GREGOR C - 02/10/02 - Government Administration .......................................................................................................

2759

Conference referred re alleged unfair dismissal seeking declaration, reinstatement and compensation - Applicant union argued the
employee had committed a single error of judgement in a six year period and that there were alternatives to summary dismissal
open - Respondent argued that it had followed a proper process in investigating the incident and effecting the termination, the
issue was a serious breach of regulations and the employee's contract of employment warranting summary termination Commission found that on balance the Respondent had demonstrated that the employee was guilty of gross misconduct
justifying summary dismissal and that, despite a delay, the employee was treated fairly because she was given an opportunity
to defend herself against the allegations relied upon to effect the termination - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cuddles Group Pty Ltd - CR 100 of 2002 - HARRISON C 08/10/02 - Community Services ....................................................................................................................................................
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Conference referred re conditions of employment at the Cargill Operations Port Hedland and Application to vary the Dampier Salt
Award 1990 No. A23 of 1990 - Applicant Union argued that the purchase of the operations of Cargill at Port Headland was in
effect a transmission of business and that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business - Further, Applicant Union opposed the claim by Applicant to vary the award and argued that it
could not be applied to the enterprise as it was currently configured - Respondent denied the allegations and objected to the
Applicant Union's claim - Further, Respondent claimed that the variation to the award would facilitate the efficient
organisation and performance of work according to the needs of the Port Hedland enterprise - Commission in Court Session
found that the essence of the claim was one based on transmission of business and that it appeared that it was so, however, in
the absence of like statutory provision the application could not proceed and was dismissed - Further, Commission in Court
Session found that the application be dealt with in accordance with the Act and Commission's Wage Fixing Principles and
concluded that it was minded to preserve the existing wages and conditions of employment by way of an interim order and
directed the parties to confer as to the specific needs of the Port Hedland enterprise, consistent with the Act and the Principles Directions issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - APPL 1568 of 2001;CR 190 of 2001 - Commission in Court Session - KENNER C/SMITH C/WOOD C 26/08/02 - Other Mining ................................................................................................................................................................

2878

Conference referred re eligibility to be converted to permanency - Applicant Union argued that its member has been unfairly treated
by Respondent in that its member meets the criteria for "Conversion of Entry Level Contract Officers to Permanent Status" in
accordance with the Premier's Circular No. 7/01 - Applicant Union sought an order that the Respondent reinstate its member,
convert his employment to permanency, and deem his employment to be continuous - Respondent objected to the orders
sought and argued that union member does not meet the criteria for conversion to permanency status because his was a five
year fixed term contract which does not meet the criterion of being "fixed term contracts continuously rolled over", that
Applicant's employment was related to work which was externally funded and that Respondent had acted with consideration in
that it provided Applicant with a further short term contract following the expiration of his five year contract - Public Service
Arbitrator found on evidence that Applicant did not meet the criteria for conversion and that Applicant's work was very much
substantially externally funded - Further, PSA found that in these circumstances rather than prejudice the Respondent's case, its
actions have demonstrated its desire to be a considerate and helpful employer to the degree that it was able, therefore,
Applicant has not been treated unfairly - In its Further Reasons, PSA reviewed relevant sections of the IR Act, PSM Act and
was of the view that the Public Sector Standard relating to appointment creates no impediment to the Arbitrator's jurisdiction in
this matter - PSA also found that it was not appropriate to re-open the hearing as there was nothing new before it which would
constitute a relevant consideration - Dismissed - Jurisdiction Found and Application to re-open dismissed - The Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Agriculture - PSACR 39 of 2002 - Public
Service Arbitrator - SCOTT C - 04/11/02 - Government Administration.......................................................................................

2969

Conference referred re unfair dismissal - Applicant Union argued that their two members were unfairly dismissed and were seeking
reinstatement or compensation - Further, Applicant argued that there had been no fair go all round given to members and that
there was not a proper investigation into the damage that was done to the vehicle and by law an employer can not stop payment
of wages - Respondent argued that members were casual employees who had disobeyed orders and damaged property and had
indicated that they did not wish to be further involved with working for the Respondent - Commission found that one
employee had been dismissed unfairly as no fair go was given or a proper investigation undertaken into the damage done to
vehicle - Further, Commission found that the other employee had tendered his resignation and because of this there was no
dismissal and therefore there was no jurisdiction that arose from the resignation - Allowed in Part - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Bouckaert Pty Ltd - CR 119 of 2002 - GREGOR C - 21/10/02
- Services to Agric/Huntg/Trappg ..................................................................................................................................................

3070

Conference referred re termination - Applicant Union argued that the employee terminated occupied the position of shop steward and
the reasons relating to the termination was wholly disproportionate to the alleged conduct and sought reinstatement to the
former position - Respondent refuted the claim and argued that the conduct of the member in verbally abusing, humiliating and
intimidating members of the workforce was completely unacceptable - Further, Respondent argued the behaviour had the
potential to undermine Respondent's approach to operational effectiveness and its commitment to pursuing safety goals and
that when confronted with the effect of conduct member had demonstrated a lack of regret and sincerity - Commission found
the fact of the allegations were never denied by member and member was fully aware of the investigation and allegations
regarding his conduct and there was no summary dismissal - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -vMidland Brick Company Pty Ltd - CR 113 of 2002 - GREGOR C - 01/11/02 - Construction Trade Services ...............................

3076

Conference referred re annual leave concession - Applicant Union argued that its member was entitled to be paid the annual leave
travel concession pursuant to clause 33(6)(a)(ii) of the Western Australian Police Service enterprise Agreement for Police Act
Employees 2001 PSAAG8/2001 and pursuant to clause 33(6)(a)(ii) of the Agreement and Regulation 1107 of the Police Force
Regulations (Appendix 1), its member should not be directed to refund the travel concession despite not completing a full
year's service at the remote area of Karratha - Applicant union sought an Order directing the Respondent to cease the recovery
action - Respondent refuted claim, opposed the Order as sought and argued that member's circumstances did not fulfil the
conditions in which an annual leave travel concession may be granted in advance of completing 1 year's service in a remote
area, that to cease recovery action and allow member the annual leave concession would contravene the provisions of the
Agreement, the Police Force Regulations 1979 and the Financial Administration and Audit Act 1985 and it would provide
member with an unfair advantage - Further, that member was advised in advance that if she didn't complete the 12 month's
service in the remote area she would have to repay annual leave travel concession - Public Service Arbitrator found that
member knew of the requirement to pay back the concession if she did not complete the year of service in the area and that in
all circumstances, Respondent has not unfairly treated member by requiring her to repay the concession to which she was not
entitled - Further, there was no custom and practice which would support member's claim, there was no evidence of a practice
of a period of grace and accordingly the matter was dismissed - Dismissed - Western Australian Police Union of Workers -vCommissioner of Police - PSACR 31 of 2002 - Public Service Arbitrator - SCOTT C - 22/11/02 - Other Services ......................

3253

Conference referred re termination of Union Shop Steward - Applicant Union argued that member was dismissed on the grounds of
redundancy which was harsh and unfair and sought reinstatement or compensation - Further, Union argued that he had been
targeted for redundancy because of his union activities on the site - Respondent argued that redundancy was genuine and that a
fair process was engaged in and that attempts had been made to identify suitable alternative employment for affected
employees - Commission found Respondent had obligations set out in the event of redundancy and there was no submissions
that Respondent had failed to comply with its obligations under the Agreement and that member was not singled out for
prejudicial treatment - Further, redundancy was genuine as a consequence of the events outlined by Respondent - Dismissed AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - CR 68 of 2002 - KENNER C 09/12/02 - General Construction ....................................................................................................................................................
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State Review of National Wage Decision - CICS considered whether to give effect to 2002 Federal Safety Net Review -Wages Case
(2002 Living Wage Claim) - TLC argued it was important to maintain the Award Safety Net in the face of what was seen as an
erosion of wages through the application of workplace agreements, the casualisation of the workforce and reliance on lower
paid workers - TLC further sought a new principle to accommodate superannuation contributions under the Federal
Superannuation legislation - AMMA noted that the wage increases had limited relevance in the mining industry - CCI
expressed concern over the magnitude of the wage increase, maintained its opposition to progressing the National wage
Decision by General Order and argued that all entitlements based on statutes should be deleted from awards - Minister for
Labour Relations supported General Order approach on the grounds of efficiency an consistency - CICS found that although
there had been problems with previous general orders, these had been overcome through the cooperation of the parties and it
was the Commission's duty to ensure that awards were correctly adjusted for the arbitrated safety net increase - CICS found
that some of the matters raised went beyond the scope of the National Wage Decision and could not be implemented at the
time - CICS addressed issues such as the standard Minimum Adult Award Wage clause, junior rates, piece work, the
Supported Wage Scheme and identified awards that would need to be varied by application - CICS found no good reason not
to implement the National Wage Decision by general order and decided to vary wages by $18.00 to give effect to the
Arbitrated Safety Net Adjustment with effect from 1/8/02 and the Minimum Adult Award Wage by general order - Statement
and General Order Issued Accordingly - (Commission's own motion) -v- Trades and Labor Council of Western Australia &
Others - APPL 797 of 2002 - Commission in Court Session - COLEMAN CC/GREGOR C/BEECH SC - 10/06/02 – Various...

1369

CONTRACT OF SERVICE
1
Appeals against Decision of Full Bench (82WAIG24) re compensation for loss due to unfair dismissal - Appellant(Employee) argued
the Full Bench erred in finding that the dismissal was procedurally unfair and not substantively unfair because there was a
genuine redundancy and that issue only affected whether there should be a redundancy payment as a contractual entitlement Appellant argued that he not only should have been awarded the amount assessed by the Commission for unfair dismissal, but
also allowed a sum for loss of contractual entitlements - IAC reviewed authorities re implied terms in contracts of service,
reasonable redundancy payments, wrongful dismissal, compensation and damages and found that the Appellants claims were
inconsistent: there was a redundancy or there was not and it was not for the IAC to establish the facts - IAC found the Coles
Myer decision was not authority that a "reasonable redundancy payment" as well as notice could be implied into the contract of
service - IAC found there was no power to vary the award downwards in favour of the Respondent employer who had not
lodged an appeal to the Full Bench attacking the decision - Dismissed - Mr P Dellys -v- Elderslie Finance Corporation Limited
- IAC 1 of 2002 & IAC 2 of 2002 - Industrial Appeal Court - Nicholson J./Anderson J./Scott J. - 18/06/02 – Finance.................

1201

Application pursuant to section 29(1)(b) of the I.R. Act - Parties are in dispute as to whether the application before the Commission in
this matter included a claim of harsh, oppressive or unfair dismissal or was a claim in respect of denied contractual
entitlements - Commission reviewed the completed application and concluded that from the manner in which the Applicant
had completed the Form 1 and the Particulars of his claim, that his claim was in accordance with s.29(1)(b)(ii) only - Reasons
for Decision Issued - Application re contractual entitlements - Applicant sought a reasonable notice period of 2 months and the
reinstatement of annual leave loading for the period of annual leave he took, which was deducted on termination - Commission
found that Applicant was entitled to the annual leave loading previously paid but subsequently deducted and that there was no
power on the part of the employer to deduct without authority the amount already paid - Further, Commission concluded that
in all the circumstances, Applicant was entitled to be paid the annual leave loading deducted from his final pay and an amount
of 1 week and 3 days' pay in lieu of notice - Granted in Part - Mr AA Bishop -v- Pixen Pty Ltd T/As Megabus - APPL 1959 of
2001 - SCOTT C - 11/06/02 - Business Services...........................................................................................................................

1247

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair
because she was falsely accused and reported to the police which included complaints that she had stolen funds from
Respondent - Further, Applicant argued that benefits owed were denied which she was entitled to under her contract of
employment which included wages, disbursements, annual leave and superannuation - Respondent argued that the Commission
had no jurisdiction to deal with application as it did not employ Applicant, that at all material times Applicant was engaged as
a contractor - Further, Applicant had abused her position in unacceptable conduct and thus justified her termination Commission found that Applicant was an employee and was dismissed unfairly as no prior procedural fairness was given and
Respondent acted inappropriately - Further, Commission found that reinstatement was impractical and awarded compensation
and denied contractual entitlements over a time payment arrangement - Ordered Accordingly - Mrs SS Booth -v- Ngaringga
Ngurra Aboriginal Corporation - APPL 1570 of 2001 - SMITH C - 17/05/02 - Other Services ....................................................

1250

Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements including payment of the
value of a vehicle, payment in lieu of notice and superannuation - Respondent argued that transfer of vehicle was contingent on
Applicant ensuring that a trained successor was in place on his departure - Further, Respondent argued that Applicant had
waived the requirement for payment in lieu of notice by resigning and was not entitled to superannuation payments Commission found that the condition precedent to the transfer of the vehicle was not met, that there was no waiver of notice
period and such notice cannot be waived unless mutually agreed - Further, Commission found that superannuation was due and
owing under the contract of employment - Granted in Part - Mr J Calhoun -v- Sanitaire Pty Ltd - APPL 154 of 2001 - SMITH
C - 18/01/02 - Health Services.......................................................................................................................................................

1266

Application re contractual entitlements - Applicant sought payment of contractual entitlements, including commission, which he
argued was withheld by Respondent - Respondent argued that clause 6.9 of Applicant's employment contract entitled
Respondent to deduct monies owed by Applicant - Commission found that monies owing were able to be deducted as per the
contract and that Applicant had failed to prove the case - Dismissed - Mr DJ Culverwell -v- Workpac (WA) Pty Ltd - APPL 68
of 2002 - WOOD C - 05/07/02 ......................................................................................................................................................

1276

Application re unfair dismissal and contractual entitlement - Applicant argued that he was harshly, oppressively or unfairly dismissed
and that he had been denied reasonable notice or remuneration in lieu under the contract of employment - Applicant sought six
months' remuneration by way of compensation for loss and injury for unfair dismissal and twelve months' remuneration for
denial of reasonable notice - Respondent argued that Applicant was dismissed for poor performance, as he had lost faith in the
Applicant's ability to perform his duties - Commission found that the Respondent was entitled to terminate the Applicant, but
was not satisfied that the Applicant should have been summarily terminated - Further, Commission held that termination was
unfair solely on the ground that the Applicant was not given reasonable notice and awarded compensation, however, no case
for injury was made out - Granted in Part - Mr CJ Gulland -v- Western Australian Trotting Association - APPL 1688 of 2001 SMITH C - 07/06/02 - Other Services ...........................................................................................................................................

1287

Application re unfair dismissal - Applicant argued that he had a dispute with Respondent about his annual leave entitlement and as a
result he was dismissed - Applicant also argued that he was entitled to a holiday to a value of $4,000.00 due to a sale incentive
scheme - Respondent argued that Applicant's work standard had dropped and from November 2000, a growing number of
complaints were received from clients and from other technicians, and that Applicant had been warned on numerous occasions
- Respondent further argued that in 1999, it had introduced changes in the terms of remuneration and the new salary structure
incorporated payments for annual leave - Commission found on evidence that Applicant had been dissatisfied with working for
the Respondent for some time, that he made his dissatisfaction well known to the Respondent by his conduct and demeanour,
that his standards of work fell away and he became confused about his right to a bonus through a prize - Commission found
that there has been no unfairness in Applicant's dismissal and there was no contractual entitlement due to him - Dismissed - Mr
MD Van Heek -v- A Whistle and Co. Pty Ltd t/a Electrodry Carpet Dry Cleaning - APPL 639 of 2001 - GREGOR C 13/06/02 - Other Services ..............................................................................................................................................................
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Application re contractual entitlements - Applicant argued that he has been denied a benefit under his contract of employment, the
benefit being an appointment to a position as Driver on Full Roster or a Driver on Partial Roster and be paid with the rates of
pay specified in the Shire of Swan Waste Management Services Enterprise Agreement - Applicant sought an Order requiring
the Respondent to transfer him into one of either position or alternatively for the Respondent to pay him compensation - On
behalf of the Respondent, Mr Meadows denied that he ever offered the Applicant a position in Waste Management because he
did not have the authority to give undertaking as all positions in Waste Management have to go through a recruitment process
and a panel selects a successful applicant and that he was very familiar with the term of that policy - Commission found on
evidence that the offer made to the Applicant was subject to the Applicant being selected for a position in accordance with the
selection procedures set out in the policy - Further, Commission was of the view that the offer made to Applicant was
unenforceable as it was without authority - Dismissed - Mr D Watt -v- City of Swan - APPL 234 of 2002 - SMITH C 21/06/02 - Community Services.....................................................................................................................................................
Conference referred re disciplinary notices issued to employees who attended a stop work meeting - Applicant Union argued
attendance by their members was authorised by the relevant industrial agreement or the Respondent expressly, and sought an
order that the disciplinary notes be removed-Respondent argued the meeting was unauthorised - Commission found the issues
were whether the terms of an unregistered 1997 agreement were incorporated into a 1999 agreement or the contract of
employment or whether the employees had attended with the Respondent's informed consent - Commission found no express
provision in the 1999 agreement that incorporated the provisions of a 1997 agreement and the parties had been conducting their
workplace relationships based solely on the 1999 agreement - Commission found it had to rely on the evidence before it and
escorting workers from the work site was consistent with the Respondent's health and safety obligations, not tacit approval of
what it regarded as an unauthorised stop work meeting and the employees had been told in no uncertain terms about the
possible consequences of their actions - Commission found there was nothing unfair or untoward in the Respondent's
investigation process - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBHP Iron Ore Ltd - CR 40 of 2001 - KENNER C - 21/06/02 - Metal Ore Mining ........................................................................
1
Appeal against decision of Full Bench (81 WAIG 2865) re unfair dismissal and contractual entitlements claims - Appellant argued
Full Bench erred in finding that the magnitude of dishonesty or breach of fiduciary duty was not sufficiently great as to justify
summary dismissal, the Commission did not have jurisdiction to entertain the appellants claim for a set-off payment in respect
of salary sacrifice and failing to remit the matter back to the Commission - IAC found that the Full Bench misconstrued the test
to be applied in determining whether summary dismissal was justified - IAC found Commission had jurisdiction re claim for
annual leave - IAC reviewed the Conti Case and found that the salary sacrifice arrangement fell within the ambit of s17D(1)(b)
of the MCE Act in that the employer was authorised to deduct from the agreed salary the amount nominated as the salary
sacrifice component - IAC found the Commission had jurisdiction to deal with the appellants claim for a payment in respect of
the salary sacrifice component of the contract of employment and the matter must be remitted to the Commission - Upheld and
remitted - Mr I Phippard -v- BGC Australia Pty Ltd - IAC 7 of 2001 - Industrial Appeal Court - Anderson J./Parker
J./Merriman J - 18/07/02 - Construction Trade Services ................................................................................................................
1
Appeal against decision of Full Bench (81 WAIG 2704) re allegedly denied contractual entitlements re damages for breach of
promise by corporation to issue shares and options as part of salary package - Appellant argued that the matter was not an
industrial matter and in any event the Commission did not have power to make a monetary award in the nature of damages in
lieu of ordering that the contract of service be performed in specie because the claim for damages for breach of contract is not
within s29(1)(b)(ii) of the IRACT as a matter that can be referred to the Commission by the employee - IAC reviewed
authorities and found that the claim for damages essential character was a private claim of a commercial nature which lacked
any ingredient or complexion of industrial relations and did not fall within the jurisdiction of the Commission - IAC found the
respondent was at liberty to pursue the claim in the civil courts - Upheld - Hot Copper Australia Ltd -v- Mr DS Saab - IAC 6 of
2001 - Industrial Appeal Court - Anderson J./Parker J./Merriman J - 18/07/02 - Metal Ore Mining .............................................
Application for Orders pursuant to Section 80E of the I.R. Act - Applicant Union argued that member had been offered a voluntary
severance and that the offer contained conditions which were unfair, unreasonable and unlawful - Further, Applicant Union
sought damages on account of Respondent's alleged breach of faith and confidence in the employment relationship due to its
conduct in this process - Respondent argued and challenged the jurisdiction of Public Service Arbitrator in the conflict between
Public Sector Management Act 1994, Public Sector Management Act Regulations 1994 and an Order of Commission - Further,
Respondent argued that the offer had lapsed as it was not accepted - Public Service Arbitrator found that no conflict would
arise such as to give the Regulations precedence over any orders which might be issued and that jurisdiction did exist and the
substance of the matter could proceed - Further, Public Service Arbitrator found that undertakings regarding confidentiality
contained in the deed, as part of union member's accepting voluntary severance, was unreasonable and unfair and ordered that
Respondent offer to member a voluntary severance in accordance with the Regulations - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Consumer and Employment Protection - P
44 and P 45 of 2001 - Public Service Arbitrator - SCOTT C - 06/03/02 - Government Administration.........................................
Application for contractual entitlements re sickness and accident benefit payments - Applicant argued that the sickness benefits under
an award should be implied into the Contract of Service and Respondent had previously paid benefits as if claims had been
approved by insurer - Respondent argued that it was only obliged to make payments where it had recommended payment of a
claim to the insurer and that was pending acceptance of the claim by the insurer - Respondent argued that the Applicant's claim
was in breach of s114 of the I.R. Act as it was inconsistent with the award obligation - Commission found that the
Respondent's practice to make a payment was elevated to a contractual obligation - Commission found provision of a benefit
more favourable than prescribed by an award did not render it inconsistent with the I.R. Act - Dismissed - Mr J Bongiorno -vCargill Salt Limited - APPL 1881 of 2001 - KENNER C - 17/07/02 - Services to Mining ...........................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that she was constructively dismissed when her
employment changed from full time to casual and it was unfair - Applicant alternatively argued that her position was part-time
not casual and her later dismissal was summary and unfair and sought compensation - Respondent argued that there was no
constructive dismissal when the type of employment was altered, no later dismissal due to Applicant's casual classification, or
Applicant's conduct justified dismissal - Commission found on evidence that the original contract was terminated by agreement
and substituted for a fresh contract - Commission found the Applicant was dismissed, but her failure to inform the employer of
a mistake in the context warranted a warning not dismissal - Commission found nothing to suggest employment would not
have continued for six months - Granted - Mrs CJ Byrne -v- Mount Hospital Pharmacy - APPL 345 of 2001 - BEECH SC 26/06/92 - Health Services ............................................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because he was never given any verbal or written
warnings about his performance and that there were no complaints about his behaviour - Respondent argued that Applicant
was offered an alternative position in the organisation and as the Applicant declined, there was no dismissal - Commission
found that there was no basis for the termination and that no formal disciplinary processes were initiated at any time - Further,
Commission found there was no provision in Applicant's contract of service which would enable a transfer to lesser duties to
take place and that compensation should be awarded as reinstatement was impractical - Granted - Mr M Fabbri -v- Morley City
Hyundai - APPL 251 of 2002 - HARRISON C - 25/07/02 - Motor Vehicle Rtlg & Services.........................................................
Application re contractual entitlements - Applicant sought a denied contractual benefit from the Respondent, namely a "cashing out"
of his private medical cover benefit to which he claimed he was entitled to, from in or about March 2001, following his
retirement - Respondent denied that Applicant had any such entitlement under his contract of employment - Commission found
that Applicant had a genuine belief that he was entitled to such a benefit, however, Commission applied authorities and was
unable to conclude on the evidence, that there was ever any consensus ad idem in relation to this particular matter, nor were
there circumstances of the kind present to support the Applicant's claim - Further, Commission was not persuaded that
Applicant had discharged the onus of establishing that he was denied a benefit under his contract of employment when he
retired from the Respondent - Dismissed - Mr M Foster -v- Alcoa of Australia Pty Ltd - APPL 1601 of 2001 - KENNER C 09/08/02 ........................................................................................................................................................................................
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CONTRACT OF SERVICE—continued
Application for denied contractual entitlements re annual leave and wages during period of notice - Respondent argued that
Applicant's final pay was discounted for his annual leave by an amount that had been pre-paid to the Applicant - Further,
Respondent argued that sick leave payments had not been paid, as no medical certificate was provided and Applicant had not
worked all of his notice period - Commission found that under s17D of the Minimum Conditions of Employment Act,
deductions from pay must be authorised, there was no such arrangement and Applicant was entitled to outstanding annual
leave - Commission further found that under the MCE Act, Respondent was entitled to reasonable proof of illness, which
occurred, the Respondent was aware of the ongoing health complaint and the Applicant was entitled to sick leave - Granted in
Part - Mr MJ Hemmings -v- Mr J Vanstroe - APPL 2298,2336 of 2001 - WOOD C - 26/07/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued on various grounds that his dismissal was harsh,
oppressive and unfair, including that he was subjected to a humiliating campaign by senior management to force change upon
him without any consultation which effectively forced him out of the organisation and as a result he was subjected to personal
stress and associated health problems - Respondent denied that Applicant was dismissed and argued that had Applicant not
resigned to further his personal career ambitions he would have still been performing his core role throughout his employment
and would have further advanced both his professional development and managerial aspirations - Further, Respondent argued
that there was no redundancy and that under Applicant's contract there has been no denial of benefits - Commission reviewed
authorities and based on evidence presented, determined that Applicant's resignation was a dismissal for the purposes of the
Act - Further, Commission found that the Respondent, having concluded that it no longer wished to retain Applicant's position
in its organisational structure was obliged, in fairness, to remove that position formally, and to then present Applicant with
options to which he was entitled under his employment agreement, and the fact that Respondent did not do so, was
constructive and unfair - Commission declared that reinstatement was impracticable and ordered compensation for loss subject
to s.23A(4) of the Act and dismissed the claim for denied contractual entitlements - Ordered Accordingly - Mr GR Lukies -vAlintaGas Networks Pty Ltd - APPL 1463 of 2001 - BEECH SC - 28/05/02 - Electricity and Gas Supply .................................
Applications re unfair dismissals and denied contractual entitlements - Applicants argued that Respondent failed to take into account
their long and faithful service and in all circumstances, termination of employment was harsh, oppressive and unfair and
sought payments in lieu of notice and redundancy - Respondent argued that Applicant's failure to bank regularly constituted
negligence and their attempt to cover up missing money constituted serious misconduct - Commission found that Respondent
failed to satisfy the onus to demonstrate the summary dismissals were fair but was entitled to dismiss the Applicant by giving
notice - Commission concluded that it will hear the parties further as to the rate of pay and compensation that should be
awarded for the failure to provide Applicants notice - Granted - Ms CA Nicholson -v- Anglican Health and Welfare Services
Inc trading Anglicare - APPL 1939 and 1947 of 2001 - SMITH C - 01/07/02 - Personal & Household Good Rtlg.......................
Conference referred re termination - Applicant Union argued that the employee was unfairly dismissed because she did not quit or
resign as Respondent indicated but Respondent reduced her hours and had made the situation difficult to work in - Respondent
argued that employee was on a probationary period and that she had resigned - Commission found that employee did not resign
and that Respondent had dismissed her - Further, Commission found that reinstatement was impractical and awarded
compensation - Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Kleenheat
Gas - CR 168 of 2001 - BEECH SC - 02/07/02 - Electricity and Gas Supply................................................................................
2
Appeal against Decision of Commission (82WAIG1025) re unfair dismissal - Appellant argued that the learned Commissioner erred
by finding that Respondent was an employee despite evidence that he was at all relevant times a self employed contractor, that
the Commission did not have the jurisdiction to hear and determine the matter in the first instance, and failed to give sufficient
weight to the evidence that Respondent was a contractor - Respondent opposed the Appeal - Full Bench determined whether
the person was an employee and whether there was an employment relationship as per fact and law - Full Bench found that
most conditions were consistent with a contract of service and an employee/employer relationship existed and that
Commissioner found correctly in the first instance and did not err in the findings - Dismissed - Bamboo Holdings Pty Ltd -vMr MG Halligan - FBA 26 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 10/09/02 - Other Services .......
2
Appeal against Decision of Commission (82WAIG667) re unfair dismissal and contractual entitlements - Appellant argued that the
learned Commissioner failed to properly have regard that the business operated on the basis of a quasi partnership between the
directors of the Appellant (including the Respondent) and that as a principal, Respondent was not an employee in the business Further, Commission failed to consider that Respondent was appropriately considered as a principal or partner in the business
and not entitled to benefits due to an employee and it was in the public interest to find the appeal in favour of the Appellant Respondent opposed the appeal - Full Bench determined whether there was jurisdiction to determine the application and
whether there was an employee - employer relationship and whether it was in the public interest that this appeal should lie Full Bench found that it had not been established by Appellant that appeal should lie - Dismissed - Falkirk Nominees Pty Ltd
T/A Ross Hughes and Company and Australian Property Consultants -v- Mr BR Worthington - FBA 20 of 2002 - Full Bench SHARKEY P/GREGOR C/SCOTT C - 30/08/02 - Property and Business Services .....................................................................
2
Appeal against Decision of Commission (82WAIG478) re dismissed application for contractual entitlements - Appellant argued that
Commissioner erred in fact and in law in finding that the terms of clauses 4.3 and 4.4 of the employment agreement were
ambiguous and that evidence of pre-contractual discussions were admissible and that Commissioner erred in fact and in law in
finding that Appellant had not made out a case to the entitled payments of pro-rata annual leave, long service leave and
superannuation - Respondent argued that there was no entitlements due to Appellant and that agreement only created a salary
guarantee - Full Bench followed the principles applied to the admission of extrinsic evidence in relation to the question of
interpretation of a written agreement and Full Bench found that there was not a patent or latent ambiguity and that matter had
not been made out by Appellant - Dismissed - Mr NL Knight -v- Alinta Gas Ltd - FBA 12 of 2002 - Full Bench - SHARKEY
P/WOOD C/HARRISON C - 19/08/02 - Electricity and Gas Supply ............................................................................................
2
Appeal against Decision of Industrial Magistrate (82WAIG322) re long service leave - Appellant argued that the learned Magistrate
misdirected himself when he took into account the references to the long service leave in sections 8 and 9 of the Long Service
Leave Act in his interpretation and erred in interpreting section 7(2) of the LSL Act - Further, the learned Magistrate failed to
exercise discretion to determine that the Respondent was not entitled to payments as claimed in light of payments received and
erred in law when he misapplied the onus of proof when he evaluated the matter before him by examining whether Respondent
was not a subcontractor but an employee during the relevant period - Respondent opposed the Appeal- Full Bench found that if
Respondent was an employee and not a subcontractor then he was entitled to the long service leave that he claimed and the
Full Bench looked at the relevant principles to determine whether he was an employee as defined in the LSL Act - Full Bench
also considered that the control test was significant and remained the soundest guide to determine the employment relationship
- Full Bench found that there was no partnership and no partnership of business and that they were both employees and that the
Industrial Magistrate was correct in finding that Respondent was entitled to long service leave - Dismissed - United
Construction Pty Ltd -v- Mr J Birighitti - FBA 5,23 of 2002 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 19/08/02 Construction Trade Services..........................................................................................................................................................
3
Conference referred re conversion of contract worker to permanency - Applicant Union sought a declaration of the application of the
conversion criteria to the facts that the member's employment was satisfied and thus member was eligible for permanency and
that the declaration sought would assist in resolving the dispute between the parties regarding pay entitlements - Respondent
objected to the declaration sought and argued that the Commission in Court Session should not make a declaration because it
would not result in the permanent appointment of the employee in accordance with the Premier's Circular because of the
provisions of s.64 of the Public Sector Management Act 1994 and that any declaration made would not assist or resolve any
industrial dispute between the parties - Commission in Court Session found that the two issues were whether or not CICS
should issue a declaration and whether the employee satisfied the criteria set out in the Premier's Circular such that she was
eligible for conversion to permanency - Further, CICS found that a mere declaration of the true intent of the Premier's Circular,
and nothing more, was not a proper exercise of the Commission's discretion and that it was not in the public interest to issue a
declaration as sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General,
Department of Justice (Formerly known as Ministry Of Justice) - PSACR 19 of 2002 - Commission in Court Session - BEECH
SC/SCOTT C/HARRISON C - 06/09/02 - Government Administration .......................................................................................
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CONTRACT OF SERVICE—continued
Application for contractual entitlements re overtime, balance of final weeks pay, superannuation and annual leave - Respondent
argued that it was agreed the Applicant be paid for a 40 hour week regardless of hours worked - Respondent argued the
Applicant was advised that he was required to give one week's notice of termination, that superannuation was paid and the
Commission had no jurisdiction to deal with the annual leave claim - Commission found it was clear that the Applicant would
be paid for a 40 hour week regardless of hours worked - Commission found the Respondent was entitled to deduct one week's
pay and had presumably paid the legal minimum rate of pay for that week under the MCE Act - Commission found annual
leave was not agreed on formation of the contract, the entitlement could be enforced through the Industrial Magistrate and the
Commission did not have power to award the amount claim - Dismissed - Mr DR Adams -v- Arum Investments Pty Ltd T/A
WA Bins - APPL 468 of 2002 - WOOD C - 09/09/02 - Road Transport........................................................................................

2487

Application re unfair dismissal and denied contractual entitlements - Applicant argued that his dismissal was unfair because through
discussions and verbal agreement his position with Respondent existed if his temporary employment had ceased and that he
was not informed by Respondent that he was terminated on 30 April 2001 - Further, Applicant claimed entitlements of wages,
car allowance, superannuation and compensation - Respondent argued that Applicant was informed that his services were no
longer required due to the sale of the business as there was no position for him on 30 April 2001 - Commission found that
Applicant was aware that his services with Respondent were terminated on 30 April 2001 and that he had received appropriate
payments from that date and that Applicant had found another job - Dismissed - Mr MK Bryant -v- Mr Ron Stanley/Mr Peter
Stanley, Westlaw Securities P/L T/as Communique Communications - APPL 1488 of 2001 - WOOD C - 16/08/02 - Other
Services .........................................................................................................................................................................................

2494

Application re unfair dismissal and contractual entitlements - Applicant argued that the way he was dismissed gave him no
opportunity to answer allegations about his conduct and being dismissed after declining to resign was unfair - Applicant sought
orders for outstanding benefits due to him under the terms of his contract of employment - Respondent argued the applicant
was suffering from stress, was unprofessional and was particularly harsh in his treatment of subordinates, specifically females
and it was untenable - Commission found that summary dismissal was unfair and there was no opportunity for reinstatement Commission reviewed authorities and found that the dismissal was procedurally unfair and not substantially unfair and
assessed how long employment may have lasted and accounted for free accommodation, when determining compensation for
loss or injury - Granted in Part - Mr KW Burton -v- Lindsay Arthur Robeson T/As Ray White R/E (Jurien Branch) Moora
Districts - APPL 1707 of 2001 - GREGOR C - 22/08/02 - Property and Business Services ..........................................................

2499

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed from his employment
as an administrative and financial services employee and that he was entitled to paid wages and compensation because there
was a verbal contract of service between the parties - Respondent argued that Applicant was not an employee and that there
was no jurisdiction for the Commission to deal with the application - Further, the parties had a joint venture business
arrangement - Commission found that there was no termination as Applicant had not demonstrated that there was a contract of
service but instead there was one of a contract for service, as Applicant was not an employee the Commission did not have
jurisdiction to deal with Applicant's claims - Dismissed for want of jurisdiction - Mr PA Douglas -v- Collier Cars &
Commercials - APPL 778 of 2002 - HARRISON C - 20/08/02 - Machining and Motor Veh Whlslg ............................................

2505

Application re unfair dismissal - Applicant argued that he had not resigned - Respondent argued that Commission had no jurisdiction,
as the Applicant was a subcontractor and had resigned - Commission reviewed authorities and found on evidence that the
Applicant was engaged at all material times and an employee working under a contract of service - Commission found that
words used by the Applicant did not constitute a resignation at law, as there was no clear intention to resign and the
Respondent should have allowed a reasonable period of time to elapse to ascertain whether the Applicant really intended to
resign - Commission found that reinstatement was impractical, that the applicant had not taken steps to fully mitigate his loss
to the extent he may have been able to and applied a discount to the compensation - Granted in Part - Mr R Harwood -v- Ace
Services Trading As Defensive Driving School - APPL 2275 of 2001 - SMITH C - 02/08/02 – Education ..................................

2513

Application for contractual entitlements re payment for work performed for a third party and Annual Leave - Applicant argued the
Commission should look beyond the Applicant's evidence, there was a contract between the Applicant and Respondent to
perform work the ultimate destination of which was a third party for a fixed sum - Applicant argued the arrangement for
payment was done solely to mitigate her taxation - Respondent argued the Applicant had spent more time on the project than
budgeted, the work was to be performed as an adjunct to her normal duties, much was performed in her normal hours, time
sheets were not kept as requested and it was prepared to pay for the extra hours it estimated at the Applicant's normal rate of
pay - Commission found that it was more likely the Applicant had a contract with the Respondent for the work at the higher
rate of pay, rather than the 3rd party - Granted in Part - Ms G Henderson -v- The Foundation for Information Radio of WA
(Inc) - APPL 122 of 2002 - GREGOR C - 15/08/02 - Motion Picture Radio & TV Serv ..............................................................

2522

Application for unfair dismissal and denied contractual entitlements re pay in lieu of notice - Applicant argued that he was dismissed
as a result of queries raised by him as to money due to him under his contract of employment, was deceived in relation to
employment generally and formed the view that the contract was null and void - Respondent argued the Applicant was
dismissed for gross misconduct, namely the abusive telephone conversations, refusal to comply with the reasonable direction
to attend the office and soliciting employment with a major client - Commission reviewed authorities and found the test was
whether the conduct amounted to a gross disregard of an essential conditions of contract, in the sense that there was a wilful
flouting of an essential contractual obligation - Commission found on evidence that the dismissal was not harsh oppressive or
unfair - Dismissed - Mr JK Hoddy -v- Powerplan - APPL 2323 of 2001 - KENNER C - 15/08/02 - Business Services................

2524

Application re alleged unfair dismissal - Application by Respondent to dismiss application pursuant to s.27 - Applicant argued that as
Respondent had not complied with its undertaking not to make any adverse comments about her as part of a settlement reached
in conference, the hearing should proceed - Respondent argued that that further proceedings were not necessary or desirable in
the public interest as the Respondent was prepared to comply with terms of an agreement - Respondent argued that in reliance
upon settlement, it forwent its right to file an appeal against Commission's earlier decision to amend the name of Respondent
(80WAIG630) - Commission outlined history of the matter, reviewed authorities and found it should make an order dismissing
the application if the Respondent satisfied the agreement - Commission found it not order a party not to make adverse
comments under s.23A, the amount the applicant may ultimately receive if she was to continue was likely to be substantially
less than the settlement and was advised by the Respondent when it had fulfilled terms of settlement - Substantive application
dismissed - Ms P Levaci -v- Canning Division of General Practice Ltd - APPL 601 of 2001 - SMITH C - 09/08/02 - Other
Mining ...........................................................................................................................................................................................

2534

Application for contractual entitlements re use of motor vehicle - Applicant argued he had been denied use of a motor vehicle for
travel to and from his place of residence and work - Respondent argued that Applicant was given approval to use the vehicle
subject to ongoing review of its necessity as part of his position - Commission found that use of the vehicle was not a
component of Applicant's salary package, but an additional benefit in the form of travel to and from work every day in
connection with his duties - Commission found that a letter varied an oral term in the Applicant's contract, which the Applicant
accepted by remaining in employment - Commission found the requirement for the Applicant to attend to out of hours business
on behalf of Respondent was very substantially diminished and that Respondent had not waived its right to reconsider
Applicant's use of the vehicle - Dismissed - Mr GP Long -v- Wesley College - APPL 1960 of 2001 - KENNER C - 21/08/02 –
Education.......................................................................................................................................................................................

2537

Application for unfair dismissal and contractual entitlements re payment in lieu of notice and annual leave - Applicant argued that he
was summarily terminated in an unfair manner that was not justified - Respondent argued that there was a mutual agreement to
bring the contract to an end and it was appropriate as the Respondent believed the Applicant was undermining the Respondent
by trying to take a contract away from it - Commission found that the employment was terminated at the instigation of the
Respondent and that Respondent failed to demonstrate that Applicant warranted being summarily dismissed - Commission
found reinstatement was impractical and the applicant took reasonable steps to mitigate his loss - Granted - Mr RJ MYERS -vRA & HE DAVIS TRANSPORT - APPL 230 of 2002 - HARRISON C - 19/08/02 - Road Transport ..........................................
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Application re unfair dismissal and contractual entitlements - Applicant argued he was directed to take leave without being given a
reason and dismissed when he attempted to obtain one - Applicant argued that as part of the salary package for the position of
manager he was to receive a profit share based on the sale price of the business - Respondent argued the Applicant was initially
employed as a labourer and was to receive ad hoc bonuses and accommodation - Respondent argued the Applicant resigned
and had repeatedly offered his resignation on prior occasions - Commission found that the Applicant's contention that he had
made an agreement for profit share had no basis in fact - Commission found applicant was employed as a labourer and later
manager, the Applicant was not dismissed and the jurisdiction of the Commission did not arise - Alternatively it was not unfair
- Dismissed - Mr RR Thorne -v- Top Lodge Nominees Pty Ltd - APPL 2264 of 2001 - GREGOR C - 22/08/02 - Food,
Beverage and Tobacco Mfg...........................................................................................................................................................
Conference referred re unfair dismissal - Applicant Union argued that member was unfairly dismissed without any reason and without
warning and Union sought reinstatement or compensation - Respondent opposed the application but there was no appearance Commission found that member was summarily dismissed and for no apparent or good reason - Further, Commission found
that reinstatement was not practical and thus, awarded compensation - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Newman Consulting Services Pty Ltd - CR 9 of 2002 - WOOD
C - 19/08/02 - Property and Business Services ..............................................................................................................................
Application re unfair dismissal and contractual entitlements - Application for adjournment - Respondent sought adjournment on the
grounds that their main witness and advocate had been called away on short notice - Applicant opposed request and stated that
this was simply another ploy to frustrate him in bringing this matter to conclusion - Commission stated the test to be apply was
that if the refusal of an adjournment would result in serious injustice to one party, an adjournment should be granted unless in
turn this would mean serious injustice to the other party - Commission found that if the request was not granted, the
Respondent's advocate and main witness would not be present, the Respondent would not be able to present their case and it
would therefore result in a serious injustice to Respondent - Granted - Mr O Weinbrecht -v- Laserline Australia Pty Ltd APPL 1545 of 2001 - BEECH SC - 09/08/02 - Motor Vehicle Rtlg & Services............................................................................
Application re unfair dismissal - Applicant sought to amend the name of the Respondent on the application - Respondent objected to
and opposed the Application and the amendment to the name of Respondent - Commission found that the amendment to the
name of Respondent was discretionary and that Applicant ought to have known about the defect as the correct name was
contained on his group certificate and pay slips and that he was advised by the Notice of Answer and Counter Proposal of the
error - Dismissed - Mr CJ Edwards -v- Civil & Earthmoving Contractors of Kwinana Pty. Ltd. - APPL 1626 of 2001 - SCOTT
C - 23/08/02 - Other Services ........................................................................................................................................................
Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued the Respondent failed to give
reasonable notice or severance payment and compensation and payment for call outs - Applicant further argued there was no
proper consultation with him as required by s.41 of the MCE Act - Respondent argued call outs were rostered overtime and
hence not payable - Respondent argued the Applicant was aware of the proposed sale of the business at all times, that he was to
be made redundant and that employment by the purchasing company was a matter for them - Commission found the contract
must be interpreted on its face and call outs were payable - Commission reviewed authorities and found the applicant was
entitled to 3 months notice - Commission found Applicant was dismissed unfairly due to the absence of reasonable notice and
redundancy payments, given the payments to other staff - Granted in Part - Mr I Adriansz -v- ePath WA Pty Ltd - APPL 537 of
2002 - WOOD C - 18/09/02 - Health Services ..............................................................................................................................
Application re unfair dismissal and contractual benefits - No appearance from Applicant and matter dismissed for want of prosecution
- Respondent argued that costs be awarded for expenses and losses occurred in preparing and responding to claim as the claim
was frivolous and vexatious - Commission found that application was not frivolous or vexatious and that the matter did not
warrant an order for costs and that the substantive application be dismissed - Dismissed - Mr SA Cocks -v- Duskgale T/A
Encore Automation (Ian Hamilton / Matt Mazzuchelli) - APPL 520 of 2002 - WOOD C - 27/09/02 - Other Mining ...................
Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that his employment was terminated
despite there being a fixed term contract and that he should be paid in full for the balance of the contract - Respondent argued
that the contract should be read to imply that it could be brought to an end by reasonable notice at any time - Respondent
argued the termination resulted due to a mix of its financial position and Applicant's poor performance record - Commission
found that there was no fixed term contract - Commission found the Respondent was entitled to take action to ensure its
financial viability and to dismiss the Applicant, given his performance and given surrounding circumstances, was not unfair Dismissed - Mr P De Florenca -v- Alatact Pty Ltd as trustee for The Philip Short Family Trust Trading as Living Stone Paving
Products - APPL 453 of 2002 - GREGOR C - 24/09/02 - Construction Trade Services ................................................................
Application for allegedly denied contractual entitlements re payment of commission - Applicant argued that she was entitled to
commission for the sale of a property prior to the termination of her employment and she was not told of any condition which
would apply after her employment terminated - Respondent argued the property settled after Applicant's employment
terminated and it was a conditional sale - Commission considered that it would have been possible to imply a term into the oral
contract if there was evidence to show that there was a standard real estate industry practice regarding payment of commissions
on sales which were conditional at the time the selling representative's employment terminated - Commission found in favour
of Respondent - Dismissed - Ms J Dichiera -v- Angelina Nominees Pty Ltd - APPL 1273 of 2002 - BEECH SC - 26/09/02 Property Services...........................................................................................................................................................................
Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that she was owed the balance of a two
year contract and sought to be placed in a position with equal remuneration and paid until such position was found Respondent argued the Applicant was employed by another company and was subject to a probationary period, after which
neither party was obliged to continue the employment relationship - Commission found the Applicant was employed by
another company and consequently found a lack of jurisdiction - Commission further found the contract was structured so that
the employment would not be ongoing unless agreed to - Dismissed for want of jurisdiction - Ms J Kersting -v- Aboriginal
Group Training Inc (WA) - APPL 104 of 2002 - WOOD C - 27/09/02 – Finance.........................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that after she raised her concerns about the stability of
her employment, she was confronted by the Respondent who indicated that she had resigned and asked her to go home until
further contact, no such contact was forthcoming - Further, Applicant argued that dismissal was unfair and that her loss arising
from the termination included a period of unemployment and work at a reduced level of income - No appearance from
Respondent - As there was no evidence to the contrary, Commission found in favour of the Applicant and awarded
compensation and payment of accrued entitlements to annual leave - Granted - Ms K Riley -v- Besta Interlocking Bricks APPL 2116 of 2001 - COLEMAN CC - 25/09/02 - Construction Trade Services .........................................................................
Application re contractual entitlements - Applicant argued that Respondent had terminated the employment without the one week's
notice based on the terms of the unregistered workplace agreement - Respondent objected to and denied the claim regarding
any outstanding liability and that its obligations had been discharged - Commission found that the provision in the unregistered
workplace agreement did not form part of the contractual relationship and that the Workplace Relations Act should be
considered and that the Commission's jurisdiction did not extend to the enforcement of the entitlements under the Workplace
Relations Act - Dismissed - Ms JA Smith -v- Graham Gishubl Pty Ltd T/As Ray White Greenwood - APPL 479 of 2002 COLEMAN CC - 24/09/02 - Property and Business Services .......................................................................................................
Application for compensation on the grounds of unfair dismissal - Applicant argued there was a contract of service between the
parties, that her employment was terminated without warning, or notice being given or an opportunity to discuss the
termination - Respondent argued that Applicant was on probation, there was a mutual agreement to terminate the employment
relationship and the Applicant was given a verbal warning - Commission found that termination of employment was at the
instigation of the Respondent and therefore a dismissal took place - Further, Commission found there was no adequate reason
to terminate Applicant's employment, that Applicant was denied procedural fairness and Applicant had satisfied the onus to
mitigate her loss - Granted - MS NA Vanderburg -v- Hatten Marketing Pty Ltd - APPL 2345 of 2001 - HARRISON C 01/10/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................
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CONTRACT OF SERVICE—continued
Application re allegedly denied contractual entitlements - Applicant argued that a housing rental subsidy under his contract had not
been increased pursuant to terms of the contract and sought payment of increase - Respondent argued that the policy required
the subsidy to be reviewed for "significant" fluctuations in market rentals which had not occurred and that another allowance
had taken its place - Commission found that the rental subsidy was an express term of the contract of service , the council did
not have the power to unilaterally vary a term of the contract and that the new allowance did not replace the subsidy Commission used Applicant's method of calculation as it was likely to be more accurate and made findings as to which years
"significant" fluctuations occurred in the rental market - Granted - Mr LJ Vidovich -v- The Shire of Broome - APPL 1164 of
2001 - BEECH SC - 29/04/02 - Government Administration ........................................................................................................

2742

Application for compensation re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed
without notice, that he had received no warnings or prior reprimands and was given no explanation for the termination of his
employment - At the hearing, there was no appearance by the Respondent, however in its Notice of Answer and Counter
Proposal, Respondent stated that Applicant was dismissed for gross misconduct for a number of incidences - Commission
reviewed authorities and based on all the evidence before it, found for a number of reasons that Applicant was summarily
dismissed, that the dismissal was harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual
leave was not proven and the claim for notice was subsumed by Commission's finding as to Applicant's continued employment
- Ordered Accordingly harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual leave was
not proven - Dismissed - Mr DP Webb -v- Classic FB Holdings Pty Ltd - APPL 2054 of 2001;APPL 463,537,609 of 2002 WOOD C - 18/09/02......................................................................................................................................................................

2747

Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements on termination by
Respondent including one week's salary, holiday pay and commissions - Respondent declined to appear in the proceedings
allegedly on the basis that it was not the employer of Applicant, rather Applicant was a contractor to a labour hire agency Commission found that Applicant had entered into an arrangement where there was no valid claim against his previous
employer and that Applicant had not persuaded the Commission that any entitlements were denied - Dismissed - Mr AJ
Wisbey -v- Caron Group of Companies Trading As Securall Protection Plus - APPL 117 of 2002 - KENNER C - 20/09/02 Other Services................................................................................................................................................................................

2752

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that he was summarily terminated and
sought compensation for medical costs, payment of wages since termination, notice and annual leave entitlements pursuant to
his contract - No appearance by Respondent - Commission found it had no jurisdiction to order payments arising out of
workers' compensation claims - Commission found that Applicant was terminated without notice and was made redundant Commission found Respondent had breached part 5 MCE Act and on this basis alone, the dismissal was harsh, oppressive and
unfair - Commission found that contractual benefits claim was one to which Applicant was entitled under his contract of
service - Granted - Mr GB Workman -v- Westday Investments Pty Ltd ACN 068 100 658 T/A Metro Filters - APPL 710 of
2002 - HARRISON C - 27/09/02 - Road Transport .......................................................................................................................

2753

Application re unfair dismissal and contractual entitlements - Commission directed both parties to provide discovery on affidavit and
production of documents - Applicant argued that Respondent had failed to discover documents in its possession, custody or
relating to the matters in question in these proceedings - Respondent raised the decision in 'Hot Copper' as to whether
Commission had the jurisdiction to entertain the Applicant's claim - Commission found that it had jurisdiction to deal with the
application and ordered the discovery of documents - Order Issued - Mr AR Ross -v- Chevron Australia Pty Ltd - APPL 226 of
2002 - KENNER C - 16/09/02 - Oil and Gas Extraction................................................................................................................

2768

Application for contractual entitlements - Applicant sought payment for the balance of his contract and accrued leave for the period
7/7/01 - 31/12/01 - Applicant submitted that he was not bound by the terms of the Respondent's 1996 agreement and its
successors as he was not a party to it and was not involved in the making of the agreement - Further, Applicant submitted that
the provisions of s170CM of the Federal Workplace Relations Act 1996 does not apply to him as he was a fixed term
employee - Respondent submitted that Applicant was employed for a fixed term of three years, that the letter of offer specified
the 1996 Agreement as the relevant award or agreement and since the 1996 Agreement has been superseded by the 2000
Agreement, the Applicant's terms and conditions of employment was that of the 2000 Agreement - Commission reviewed
relevant clauses of the Agreement and found that the notice provision on termination was applied rightly to the Applicant as
part of his contract - Dismissed - Mr I Brady -v- Challenger Tafe (ACN 598 183 708 73) - APPL 246 of 2002 - WOOD C 11/10/02 – Education .....................................................................................................................................................................

2996

Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had stood her down but never asked
her to return to work and that Respondent's name should be amended because mistake was simple and under the act it was
capable of being amended - Respondent argued that application was defective as Applicant incorrectly named Respondent and
accordingly there was no jurisdiction and application should be struck out - Further, Respondent argued that Applicant was on
three months probation and she had not proven herself as her attendance was not satisfactory and had also abused another
employee - Commission found that Applicant had limited knowledge of legal proceedings or the consequences at law of
properly naming the employer and Commission exercised its discretion under s.27(1)(m) of the I.R. Act - Commission found
that Applicant was employed on trial or on probation for a period of three months and quite clearly knew she was on trial and
that she had to improve her attendance - Further, Commission found that Respondent was entitled to terminate Applicant's
employment - Dismissed - Ms FE Anderson -v- Ted Kilbey Berkeley Challenge Pty Ltd - APPL 650 of 2002 - SMITH C 22/10/02 - Other Services ..............................................................................................................................................................

2988

Application for contractual entitlements seeking two months' salary and pro rata annual leave entitlements - No appearance on behalf
of the Respondent - Commission accepted Applicant's evidence and was satisfied on all the evidence that Applicant was
employed by Respondent on the terms and conditions set out in exhibit A1, and further that Applicant discharged his duties
until, by agreement his employment came to an end - Further, Commission was satisfied that there was evidence before it to
establish the terms of the contract agreed to between the parties and that Applicant had made out his claim in respect of a
denial of contractual benefits - Upheld and Order Issued - Mr HM Chong -v- Balance Computing Pty Ltd - APPL 1928 of
2001 - KENNER C - 23/09/02 – Finance.......................................................................................................................................

2999

Application re contractual entitlements - Applicant argued that he under his contract of employment he was owed unpaid salary,
unpaid annual leave, unused sick leave and the balance of the term of the contract - No appearance from Respondent Commission found that Respondent had waived its right to appear and be heard on the matter and by failure to appear
Commission ordered in favour of Applicant - Granted - Mr JA Cochrane -v- WA Power Consolidators Pty Ltd - APPL 791 of
2002 - GREGOR C - 04/11/02 - Electricity and Gas Supply..........................................................................................................

3000

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no valid reason given, there was no
warning and the manner of the dismissal was both patronising and humiliating - Respondent argued that there was no unfair
dismissal and it had complied with the provisions in the contract as Applicant was not suitable for the salon and feedback about
her performance was provided - Commission found that the working relationship was terminated with a reason that being the
work was not to the standard required by Respondent for that salon and that the dismissal to be procedurally unfair in that
inadequate discussion was undertaken - Dismissed - Ms P Corrieri -v- Nadeen Cox Ella Express - APPL 787 of 2002 - WOOD
C - 25/10/02 - Personal Services ....................................................................................................................................................

3002

Application for contractual entitlements - No appearance on behalf of Respondent - Commission made contact with Respondent who
indicated that he had received the Notice of Hearing but he would not be in attendance - Commission proceeded with the
hearing pursuant to s27(d) of the Act and found in favour of Applicant - Commission issued an order for the Respondent to pay
Applicant two week's pay in lieu of notice, plus pro rata annual leave and annual leave loading entitlements - Granted - Mr QS
Fallens -v- Gemstone Exporation Pty Ltd - APPL 712 of 2002 - HARRISON C - 04/11/02 - Non-Metallic Min Product Mfg.....
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CONTRACT OF SERVICE—continued
Application seeking reinstatement and an order for loss of remuneration on grounds of unfair dismissal and six months salary in lieu
of notice - Additionally, Applicant sought "lost salary and benefits from the date of dismissal to the date of reinstatement" Respondent denied claims and denied that the Applicant was dismissed in order to attract Commission's jurisdiction Commission reviewed authorities and found on evidence that Applicant's employment, by express agreement between him and
the Respondent, came to an end in accordance with its own agreed terms, on the final day of the Applicant's employment Further, Commission found that there was no "dismissal" for the purpose of the Acts, as the Applicant contended, to ground
jurisdiction in this matter - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - APPL
1455 of 2001 - KENNER C - 24/10/02 - Other Mining .................................................................................................................

3011

Application re unfair dismissal and contractual entitlements - Applicant sought orders pursuant to s.23A(1)(a) that Respondent pay
award entitlements in respect to accrued annual leave, sick leave and public holidays where the amounts are greater than the
amounts to which she was entitled under the Minimum Conditions of Employment Act 1993 - Further, Applicant sought orders
in respect to payment of superannuation contributions and compensation for loss and injury caused by the dismissal - An
application to amend the name of the Respondent and Applicant was sought and granted - Commission determined the nature
of Applicant's employment as a casual employee within the meaning of Clause 25 of the Award - Commission found that there
were no award or entitlements outstanding under the MCE Act to which Applicant was entitled to - Commission reviewed
authorities and found that in all circumstances the termination by Respondent was not harsh, oppressive or unfair - With regard
to Orders pursuant to s.23A(1)(a) of the Act, it was conceded on behalf of the Applicant that there were no amounts
outstanding that was due and payable to her for the contract of employment that commenced on 22/01/2002 and that
s.23A(1)(a) only empowers the Commission to make order in respect of a matter out of which the claim of harsh, oppressive or
unfair dismissal arises - Dismissed - D Larkin -v- Boral Resources (WA) Ltd - APPL 290 of 2002 - SMITH C - 18/10/02 Other Mining.................................................................................................................................................................................

3020

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair, that he had been denied
reasonable notice and adequate redundancy payment and that decision to terminate and abolish position was done without
consultation - Respondent argued that it had not terminated Applicant's employment nor did it intend to, instead in a situation
of crisis had attempted to discuss and consult the likely effects upon him and consider the options - Further, Respondent in
making position redundant had a myriad of alternatives but, Applicant had conducted himself in an entirely inappropriate and
unprofessional manner and his conduct was such as to destroy the trust, faith and goodwill necessary for senior managers Commission found that Applicant's employment had not been terminated and the loss suffered by Applicant was due to his
own conduct and not to the termination and his conduct which prevented Respondent from providing him with an offer of an
alternative position - Further the application as it related to the first and second Respondents were dismissed and Applicant
ought now indicate his intentions in respect to the third named Respondent - Dismissed - Mr AG Matthews -v- Cool or Cosy
Pty Ltd; Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - APPL 1502 of 2001 - SCOTT C - 31/10/02 – Various

3037

Application re unfair dismissal and contractual entitlements - Applicant Counsel submitted that there was no issue with respect to
Applicant work performance, that she was not made aware her employment was in jeopardy and she was not made aware that
there were different work requirements expected of her - Respondent argued there was no dismissal and there was no benefit
under Applicant's contract of employment owing to her - Commission applied relevant legal tests and found that no warning
was given to Applicant, that Applicant was not aware her job was in jeopardy, nor was it made clear to her that her contract of
employment would be terminated if her performance did not improve - Commission further found that Applicant was not given
any opportunity to canvass alternatives to termination, that she was terminated unfairly, both substantively and procedurally,
and as reinstatement was impracticable, ordered compensation - Upheld and Order Issued - GM Muccilli -v- Sunny Brushware
Supplies Pty Ltd (ACN 009 177 557) - APPL 361 of 2002 - HARRISON C - 26/09/02 - Other Manufacturing ...........................

3047

Application re contractual entitlements - Applicant argued that not all matters agreed to in conference had been settled as a letter from
the Respondent in regards to his apprenticeship had not been received - No appearance from Respondent but contact by
Commission with Respondent had indicated that the required letter had been sent to the Apprenticeship board and a copy was
faxed to the Commission - Commission found that Applicant had all that was required and agreed in settlement in his
possession and that the Respondent had complied with the terms of the agreement promptly - Dismissed in the public interest Mr JA Resic -v- Madonnas Cafe Restaurant - APPL 583,748,890,924,1051,1057,1309,1376 of 2002 - WOOD C - 21/10/02 Accommodatn, Cafes&Restaurants ...............................................................................................................................................

3058

Application for contractual entitlements re fuel and telephone expenses - Applicant argued that he was owed benefits for both fuel and
telephone expenses which he was entitled to under his contract of employment - Further, Applicant sought to amend the names
of Applicant and Respondent - No appearance from Respondent - Commission found that expenses were made out and issued
an order for the contractual entitlements and amended the application - Granted - Mr TEJ Semerdjian -v- Elite Security
Services - APPL 2151 of 2001 - SMITH C - 22/10/02 - Other Services........................................................................................

3060

Application re unfair dismissal and contractual entitlements seeking compensation and payments for vehicle leasing and insurance Respondent argued that Applicant was never an employee of the Respondent as no employment record existed and hence the
Commission was without jurisdiction to hear the matter - Commission reviewed authorities and found that Applicant was an
employee of the named Respondent, that in all circumstances his dismissal was unfair due to the absence of any notice and
awarded payment of 2 weeks notice by way of compensation plus 8% superannuation - Order Issued - Mr BKH Smith -vSolar Evap Australia Pty. Ltd - APPL 696 of 2002 - WOOD C - 25/10/02 - Personal & Household Good Rtlg ...........................

3061

2

2

Appeal against Decision of Commission (82WAIG1266) re contractual entitlements - Appellant argued that the Commissioner erred
in fact and in law on numerous grounds in particular the terms of the contract of employment relating to vehicle transfer,
payment in lieu of notice and by not allowing Appellant leave to amend his claim - Appellant sought the orders of the
Commission be set aside - Full Bench reviewed evidence and applied legal principles and found that the Commissioner at first
instance did not err as the grounds of appeal alleged, and, in particular, did not err in the exercise of any discretion which was
exercised, according to the principles in House v King (op cit) - No grounds of appeal was made out - Dismissed - Mr J
Calhoun -v- Sanitaire Pty Ltd - FBA 6 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 22/11/02 - Health
Services ........................................................................................................................................................................................

3186

Appeal against Decision of Commission (82WAIG2197) re unfair dismissal - Appellant argued that the Learned Commissioner erred
in law and fact by failing to consider a number of matters and facts, such as the "demotions", the employee's responsibilities
and his inability to accept responsibility and by failing to properly give weight to the substantial reasons for the dismissal and
apply the correct principles - Appellant sought that the appeal be upheld and quash or, subject to subsection (6), vary it in such
manner as the Full Bench considered appropriate - Further, Appellant sought to adduce new evidence which was dismissed
based on tests outlined in Federated Clerks Union v George Moss & Co. Pty Ltd - Full Bench reviewed evidence, authorities
and found on various reasons, that there was a substantial framework of evidence to support the findings which were made and
that the Commissioner was correct in finding as she did - Further, Full Bench found that the appeal was not made out, and in
particular, it was not established that the exercise of the discretion at first instance miscarried - Dismissed - DVG Morley City
Hyundai -v- Mr M Fabbri - FBA 36 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 21/11/02 - Machining and
Motor Veh Whlslg.........................................................................................................................................................................
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CONTRACT OF SERVICE—continued
Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that no substantive reason could
be made out for his termination, that in relation to procedural unfairness it was clear that Respondent had made up his mind to
replace him and that the whole process of termination was harsh, oppressive and unreasonable - Respondent argued on
numerous grounds, including that the actions of the Applicant in failing to comply with the instructions and directions given by
Respondent clearly constituted a serious repudiation of his contract of employment as he clearly indicated that he did not
intend to be bound by the terms of his contract of employment, that this repudiation was serious when one regard to the
correspondence which show that he had clearly been placed on notice that his performance was lacking - Further, Respondent
argued that in the event the Commission makes a finding that the termination was unfair, Applicant has not been able to prove
that he had suffered a loss and that in relation to any award for injury there was no medical evidence that he was subjected to
steres in any way - Commission reviewed legal principles and was satisfied that the Applicant was warned that his employment
was at risk if his performance and conduct did not improve, and that he could be terminated unless he submitted an appropriate
business plan - Further, Commission found that the manner in which the termination was effected was unfair because
Applicant was not given a proper opportunity to address why he should not be dismissed, that the circumstances of the
termination process were oppressive and ordered Respondent to pay Applicant compensation for being unfairly and
oppressively dismissed - Granted and Order Issued - Mr GF Bantoft -v- NACA Logistics Group Pty Ltd Trading As Vanguard
Logistics Services WA - APPL 523 of 2002 - SMITH C - 03/12/02 - Other Transport..................................................................

3262

Application re unfair dismissal and contractual entitlements - Applicant argued that the meeting on 21 September 2001 was not a
counselling session as it occurred ten days subsequent to him having his contract of employment confirmed by Respondent,
that the incidents relied upon by Respondent in order to effect his termination was not fair, and sought monies owed under a
fixed term contract - Respondent argued there was no unfair dismissal, that Applicant was not owed any monies pursuant to his
contract of employment because Applicant was given numerous opportunities to improve his performance over four months
however, improvement did not eventuate - Commission reviewed authorities and found on evidence that Applicant was told
that unless there was substantial and immediate improvement in relation to his performance then his contract of employment
would be reviewed - Further, Commission found that there were sufficient reasons for the termination of the Applicant's
contract of employment as he effectively misconducted himself by not fulfilling the requirements of the job for which he
claimed he had the skills to undertake and for which he was employed - Commission found that Applicant was afforded
procedural fairness because he was kept informed by Respondent about his performance problems on an ongoing basis and
was given reasonable opportunities to improve, and as Applicant was not in a position to meet the requirements of his contract
of employment, he repudiated his contract of employment with the Respondent, therefore he was not entitled to any claim for
the balance of his fixed term contract - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation
Pty Ltd - APPL 2119 of 2001 - HARRISON C - 09/12/02 - Other Services ..................................................................................

3287

Application re unfair dismissal and contractual entitlements - Applicant sought holiday pay for time worked, monies deducted from
his pay for being absent due to illness, payment in lieu of notice and superannuation - Respondent's evidence was that there
was no unfair dismissal, that Applicant resigned and Applicant was a casual employee - Commission found on evidence that
applicant was not a casual employee, that Applicant was dismissed by Respondent because of his poor "attitude", and that
Applicant's dismissal was unfair because it was without notice, and he had not been warned that his employment was in
jeopardy - Further, Commission reviewed the MCE Act 1993, authorities and found that Applicant was entitled to a benefit
under his contract of employment and ordered the payment of contractual benefits due to the Applicant - Granted in Part - Mr
HS Kow -v- Suncity Investments Pty Ltd T/as Hungry Spot Deli/Takeaway - APPL 1249 of 2002 - WOOD C - 14/11/02 Food Retailing ...............................................................................................................................................................................

3297

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because Respondent failed to
follow a fair procedure in that Respondent both warned and dismissed Applicant in the same act - Respondent argued that
Applicant was dismissed for misconduct and that Applicant's behaviour had breached the trust and confidence of Respondent Further, Respondent argued that all his entitlements had been paid - Commission found that Respondent was entitled to dismiss
Applicant for misconduct, that dismissal was not unfair and that Respondent had paid all entitlements due - Dismissed - PA
Livermore -v- Polyflor Australia Pty Ltd - APPL 1398 of 2002 - BEECH SC - 19/11/02 - Personal & Household Good Rtlg .....

3299

Application re contractual entitlements - No appearance from Applicant - No appearance from Respondent - Commission found that
application was for a claim of holiday pay and if that was the case then prosecution of the relevant award was appropriate and
matter adjourned at a conference for Applicant to decide what to do - Commission had not heard from Applicant since the
adjournment and issued an order that the application be struck out for want of prosecution - Struck out for want of prosecution
- Mr SR Penn -v- Airpro 2000 Pty Ltd - APPL 58 of 2002 - BEECH SC - 06/12/02 - Other Services...........................................

3314

Application re contractual entitlements - Applicant argued that he had outstanding benefits of unpaid wages due to him at the
completion of a contract of employment with Respondent which were not paid - No appearance from Respondent Commission gave reasons as to why the matter should proceed in Respondent's absence and found that no money had been
paid for wages and Applicant had established he was entitled to the unpaid amount - Granted - Mr P Portman -v- Gulf
Financial Services (Graeme Moore) - APPL 1307 of 2002 - GREGOR C - 26/11/02 - Other Services..........................................

3315

Applications re unfair dismissal and contractual entitlements - Applicants was asked to show cause why their applications should not
be dismissed – Applicants’ Counsel on behalf of Applicants conceded that Applicants former Agent had not properly
particularised their cases so as to enable the Respondent to understand the case it had to meet - Further, that the affidavit as to
documents filed was defective, that Applicants did not appreciate that their former agent, had no real comprehension of what
was required to particularise the claims and that Applicants should not be prejudiced by the incompetence and lack of legal
qualifications of their former agent - Respondent's Counsel argued that it was apparent from all the documents filed, that
Applicants themselves had failed to give proper instructions and that this was revealed by the fact that many of the matters said
to be particulars did not accord with the documents that Applicants have inspected - Commission found that despite being
given advice and put on notice, Applicants have failed to prosecute their cases efficiently and through their agent, have been
grossly incompetent and their conduct have not only caused Respondent to incur substantial costs but has also resulted in cost
to the public in having to vacate the three days set down for hearing - Commission further found that whilst the effect of an
order for dismissal will deny Applicants the ability to pursue their contractual benefits claims, the denial of their cause of
action, when balanced against their persistent, incompetent conduct, case management principles and the fact that the
Respondent's costs cannot be recovered, the applications should be dismissed - Dismissed - Mr AW Prosser -v- Narayana Pty
Ltd T/A Dee Seed Real Estate - APPL 190,191 of 2002 - SMITH C - 02/12/02 - Property Services .............................................

3316

Application re unfair dismissal and contractual entitlements - Applicant argued that he was made redundant upon his return from
leave and that the decision to make him redundant was not genuine because Respondent had employed another chef who had
taken over his work - Applicant further argued that his dismissal was harsh, oppressive and unfair because he was not afforded
procedural fairness in that no notice was given that his employment was to be terminated, and he was not given any
opportunity to make any submissions as to why he should not be terminated - Respondent argued that Applicant was not
engaged as an Executive Chef, that he was employed to work part-time as an Asian chef/breakfast cook, that Applicant was
made redundant because Respondent changed its menu to offer less Asian dishes and more European dishes and that
Respondent selected the Applicant for redundancy on grounds that the other chefs employed by it were better chefs Commission reviewed relevant sections of the Workplace Relations Act, MCE Act, Award, authorities and found on evidence
that the Respondent had a legitimate need to restructure its restaurant, however, Respondent's decision to terminate the
Applicant's employment was unfair because no adequate warning or opportunities was given to Applicant to improve his work
- Further, Commission was satisfied that Applicant had made out his case for contractual benefits relating to accrued annual
leave and for payment of hours worked when he should have been rostered on for a period of six weeks and ordered
Respondent to pay the Applicant compensation and benefits owed under Applicant's contract of employment - Order Issued Mr KTS Tan -v- Auz Hotels Pty Ltd (ACN 097 361 512) - APPL 1048 of 2002 - SMITH C - 27/11/02 - Food Retailing ............
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COSTS
Application re breach of Minimum Conditions of Employment Act 1993 - Claimant argued that Respondent had not paid annual leave
entitlements and claimed that remuneration was commission payments and bonus commission - Respondent denied claim and
argued that Claimant was not an employee for the purposes of the Act and was remunerated wholly by commission or
percentage reward and also sought costs that claim was without merit - Industrial Magistrate found that Claimant's main form
of income was from commission payments and bonus commission and the evidence dictated that Claimant was not an
employee within the meaning of the Act and Respondent was not required to make payments for annual leave - Further, IM
found that case for costs was not made out, no costs ordered - Dismissed - Ms LD Davis -v- Blaxland Pty Ltd - M 154 of 2001
- Industrial Magistrate - Cicchini IM - 29/05/02 - Property and Business Services .......................................................................

1240

Complaint re breach of Independent School Teachers Award 1976 No.R27 of 1976 - Claimant argued that Respondent had breached
the award in that it failed to pay holiday and leave loading - Respondent argued that pursuant to the award it was justified
because Claimant was dismissed for misconduct and thus should not be entitled to the benefits of the provision of the clause Industrial Magistrate concluded that the conduct of the Claimant did not fall within the provision of the Award described "as
serious misconduct" which would justify a summary dismissal and that Respondent was liable to pay the Claimant the amount
he was entitled to - Claim for leave loading dismissed and costs was awarded - Reasons for Decision Issued - Mr ALG Phillips
-v- Divine Mercy College Incorporated - M 366 of 2001 - Industrial Magistrate - Tarr IM - 06/06/02 – Education......................

1244

Application re unfair dismissal - Applicant argued that she had an excellent working relationship with the Respondent, that
Respondent had asked her to work for cash and that a week later, she was informed by Respondent that she no longer had a job
and that her job was going to be carried out by the Respondent's brother - Applicant sought orders equivalent to sixteen (16)
weeks pay and costs - Respondent argued that the Applicant was casual, that she was not terminated and had shown her
intention not to continue her employment by demanding her final wages and a separation certificate - Evidence given through
interpreter - Commission found on evidence that Applicant was unfairly, harshly and oppressively dismissed by the
Respondent and ordered compensation be paid to Application - Order for costs was not awarded - Granted in Part - Ms NL
Smith -v- Voeluk Lim Chhordary t/a Tate Street Lunch Bar - APPL 1373 of 2001 - SMITH C - 19/06/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2258

Application re unfair dismissal and contractual benefits - No appearance from Applicant and matter dismissed for want of prosecution
- Respondent argued that costs be awarded for expenses and losses occurred in preparing and responding to claim as the claim
was frivolous and vexatious - Commission found that application was not frivolous or vexatious and that the matter did not
warrant an order for costs and that the substantive application be dismissed - Dismissed - Mr SA Cocks -v- Duskgale T/A
Encore Automation (Ian Hamilton / Matt Mazzuchelli) - APPL 520 of 2002 - WOOD C - 27/09/02 - Other Mining ...................

2697

Application re unfair dismissal - No appearance from Applicant and agent was not able to proceed at hearing because he had received
no instructions from Applicant and opposed any order for costs - Respondent sought orders that the application be dismissed
for want of prosecution and for costs incurred to attend hearing from Melbourne - Commission found that application should
be dismissed for want of prosecution and that application for costs was also dismissed as costs were not lightly awarded in this
jurisdiction - Dismissed for want of jurisdiction - Mr DJ Bland -v- Strasburger Enterprises (Properties) Pty Ltd T/A Quix
Foodstores - APPL 850 of 2002 - WOOD C - 07/11/02 - Services to Transport............................................................................

2995

CUSTOM AND PRACTICE
Application for interpretation of Award - Applicant sought an interpretation of the Food Industry (Food Manufacturing or Processing)
Award No. 20 of 1990 - Applicant argued that it sought to change the start and finish times of the employees covered by the
Award - Applicant sought whether the provisions of Clause 14 allowed such a work arrangement to be worked and whether it
allowed the employer to change the existing working hour arrangements by giving seven days notice and whether the
provisions of clause 10 of Agreement No. AG 182 of 2001 overrode the provision of clause 14 of the Award - Respondent
Unions argued that Applicant was prevented from making changes unilaterally by clause 26 of Award - Further, Respondent
argued that the 'early finish' on Friday was an established custom and practise and Applicant clearly understood this Commission found that the early finishing day was recognised in the Agreement and had specific meaning - Further,
Commission found that the Agreement did not protect that early finish so much as acknowledge it in a context whereby, the
employees then, because it exists, agree to work overtime if required as part of the bargain and that it may have been better
expressed - Declaration Issued - Inghams Enterprises Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 504 of
2002 - WOOD C - 05/07/02 - Food, Beverage and Tobacco Mfg..................................................................................................

2153

Application re unfair dismissal - Applicant argued that he was summarily dismissed and not given an opportunity to address
allegations made against him - Applicant argued that the Respondent failed to draw allegations of unacceptable workmanship
and attitude to his attention prior to his dismissal - Respondent alleged theft through misappropriation of company funds by
Applicant using the fuel card for his private vehicle without approval - Respondent argued that the dismissal was solely due to
the alleged improper use of the fuel card - Commission determined application by written submissions by consent and found
the Applicant was summarily dismissed - Commission found the Respondent had satisfied evidentiary onus that the Applicant
had committed the act alleged and that Applicant failed to show that his dismissal was harsh, oppressive or unfair, rendering
other issues raised by Applicant irrelevant - Dismissed - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - APPL 628 of 2001 BEECH SC - 23/08/02 - Construction Trade Services...................................................................................................................

2502

Application re unfair dismissal seeking compensation - Applicant argued that he was summarily dismissed and that a later payment in
lieu of notice did not at law alter the summary nature of the dismissal - Applicant argued that a limited number of matters were
raised with him during his employment, but he was given no warning prior to his employment being terminated - Respondent
argued that Applicant's employment was terminated with one weeks pay in lieu of notice due to an unsatisfactory safety record
and work performance - Respondent argued that it was customary at mine sites that no notice of termination was actually given
and the person was removed from site as soon as it was given - Commission found that Applicant was not made aware that his
employment would be terminated if his performance did not improve and the Respondent did not satisfy the onus of justifying
summary dismissal - Granted - Mr T Howell -v- Barminco - APPL 1429 of 2001 - SMITH C - 28/08/02 - Other Mining ...........

2528

Application for allegedly denied contractual entitlements re payment of commission - Applicant argued that she was entitled to
commission for the sale of a property prior to the termination of her employment and she was not told of any condition which
would apply after her employment terminated - Respondent argued the property settled after Applicant's employment
terminated and it was a conditional sale - Commission considered that it would have been possible to imply a term into the oral
contract if there was evidence to show that there was a standard real estate industry practice regarding payment of commissions
on sales which were conditional at the time the selling representative's employment terminated - Commission found in favour
of Respondent - Dismissed - Ms J Dichiera -v- Angelina Nominees Pty Ltd - APPL 1273 of 2002 - BEECH SC - 26/09/02 Property Services...........................................................................................................................................................................

2701

DISCRIMINATION
Application re alleged unfair dismissal - Applicant argued she should not have been selected for redundancy as there was work she
could do and s.41 of MCE Act was not complied with - Applicant argued, alternatively, that the redundancy was not genuine
and the real reason for termination was complaints she made about the conduct of her fellow workers - Respondent argued the
redundancy was genuine, as there was no further work for the Applicant in Perth and that s.41 MCE Act was complied with Commission found the Applicant had not discharged her onus of proof that the decision to make her redundant was not
genuine and that even if there was a breach of procedural fairness, in the circumstances it was unlikely to produce a different
outcome - Commission found that a breach of the Respondent's redundancy policy did not lead to a finding that the Applicant
was harshly, oppressively or unfairly terminated - Dismissed - Ms C Scott -v- Dyno Nobel Asia Pacific Limited - APPL 639 of
2002 - SMITH C - 02/10/02 - Services to Mining .........................................................................................................................
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EMPLOYEE
Application re breach of Minimum Conditions of Employment Act 1993 - Claimant argued that Respondent had not paid annual leave
entitlements and claimed that remuneration was commission payments and bonus commission - Respondent denied claim and
argued that Claimant was not an employee for the purposes of the Act and was remunerated wholly by commission or
percentage reward and also sought costs that claim was without merit - Industrial Magistrate found that Claimant's main form
of income was from commission payments and bonus commission and the evidence dictated that Claimant was not an
employee within the meaning of the Act and Respondent was not required to make payments for annual leave - Further, IM
found that case for costs was not made out, no costs ordered - Dismissed - Ms LD Davis -v- Blaxland Pty Ltd - M 154 of 2001
- Industrial Magistrate - Cicchini IM - 29/05/02 - Property and Business Services ........................................................................
Conference referred re annual leave and long service leave entitlements - Applicant Union argued that the employment of both
members as cleaners had been on an on-going part -time basis and not as casuals as claimed by Respondent - Respondent
opposed and objected to the claims - Commission found and was surprised by the submission made by Respondent that the
award did not apply - Commission found that Union had established that both employees were employed on an on-going parttime basis and accordingly Union was entitled to a Declaration in its favour - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Recreation Camps and Reserve Board - CR 268 of 2000 BEECH SC - 25/06/02 - Government Administration....................................................................................................................
2
Appeal against Decision of Commission (82WAIG1025) re unfair dismissal - Appellant argued that the learned Commissioner erred
by finding that Respondent was an employee despite evidence that he was at all relevant times a self employed contractor, that
the Commission did not have the jurisdiction to hear and determine the matter in the first instance, and failed to give sufficient
weight to the evidence that Respondent was a contractor - Respondent opposed the Appeal - Full Bench determined whether
the person was an employee and whether there was an employment relationship as per fact and law - Full Bench found that
most conditions were consistent with a contract of service and an employee/employer relationship existed and that
Commissioner found correctly in the first instance and did not err in the findings - Dismissed - Bamboo Holdings Pty Ltd -vMr MG Halligan - FBA 26 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 10/09/02 - Other Services .......
2
Appeal against Decision of Commission (82WAIG667) re unfair dismissal and contractual entitlements - Appellant argued that the
learned Commissioner failed to properly have regard that the business operated on the basis of a quasi partnership between the
directors of the Appellant (including the Respondent) and that as a principal, Respondent was not an employee in the business Further, Commission failed to consider that Respondent was appropriately considered as a principal or partner in the business
and not entitled to benefits due to an employee and it was in the public interest to find the appeal in favour of the Appellant Respondent opposed the appeal - Full Bench determined whether there was jurisdiction to determine the application and
whether there was an employee - employer relationship and whether it was in the public interest that this appeal should lie Full Bench found that it had not been established by Appellant that appeal should lie - Dismissed - Falkirk Nominees Pty Ltd
T/A Ross Hughes and Company and Australian Property Consultants -v- Mr BR Worthington - FBA 20 of 2002 - Full Bench SHARKEY P/GREGOR C/SCOTT C - 30/08/02 - Property and Business Services......................................................................
2
Appeal against Decision of Industrial Magistrate (82WAIG322) re long service leave - Appellant argued that the learned Magistrate
misdirected himself when he took into account the references to the long service leave in sections 8 and 9 of the Long Service
Leave Act in his interpretation and erred in interpreting section 7(2) of the LSL Act - Further, the learned Magistrate failed to
exercise discretion to determine that the Respondent was not entitled to payments as claimed in light of payments received and
erred in law when he misapplied the onus of proof when he evaluated the matter before him by examining whether Respondent
was not a subcontractor but an employee during the relevant period - Respondent opposed the Appeal- Full Bench found that if
Respondent was an employee and not a subcontractor then he was entitled to the long service leave that he claimed and the
Full Bench looked at the relevant principles to determine whether he was an employee as defined in the LSL Act - Full Bench
also considered that the control test was significant and remained the soundest guide to determine the employment relationship
- Full Bench found that there was no partnership and no partnership of business and that they were both employees and that the
Industrial Magistrate was correct in finding that Respondent was entitled to long service leave - Dismissed - United
Construction Pty Ltd -v- Mr J Birighitti - FBA 5,23 of 2002 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 19/08/02 Construction Trade Services ..........................................................................................................................................................
3
Conference referred re conversion of contract worker to permanency - Applicant Union sought a declaration of the application of the
conversion criteria to the facts that the member's employment was satisfied and thus member was eligible for permanency and
that the declaration sought would assist in resolving the dispute between the parties regarding pay entitlements - Respondent
objected to the declaration sought and argued that the Commission in Court Session should not make a declaration because it
would not result in the permanent appointment of the employee in accordance with the Premier's Circular because of the
provisions of s.64 of the Public Sector Management Act 1994 and that any declaration made would not assist or resolve any
industrial dispute between the parties - Commission in Court Session found that the two issues were whether or not CICS
should issue a declaration and whether the employee satisfied the criteria set out in the Premier's Circular such that she was
eligible for conversion to permanency - Further, CICS found that a mere declaration of the true intent of the Premier's Circular,
and nothing more, was not a proper exercise of the Commission's discretion and that it was not in the public interest to issue a
declaration as sought - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General,
Department of Justice (Formerly known as Ministry Of Justice) - PSACR 19 of 2002 - Commission in Court Session - BEECH
SC/SCOTT C/HARRISON C - 06/09/02 - Government Administration........................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed from his employment
as an administrative and financial services employee and that he was entitled to paid wages and compensation because there
was a verbal contract of service between the parties - Respondent argued that Applicant was not an employee and that there
was no jurisdiction for the Commission to deal with the application - Further, the parties had a joint venture business
arrangement - Commission found that there was no termination as Applicant had not demonstrated that there was a contract of
service but instead there was one of a contract for service, as Applicant was not an employee the Commission did not have
jurisdiction to deal with Applicant's claims - Dismissed for want of jurisdiction - Mr PA Douglas -v- Collier Cars &
Commercials - APPL 778 of 2002 - HARRISON C - 20/08/02 - Machining and Motor Veh Whlslg ............................................
Application re alleged unfair dismissal - Applicant argued that her termination was procedurally unfair, as there was no warning about
the likelihood of redundancy and that subsequent to her dismissal, the Respondent had employed someone else to undertake
the duties she had previously performed - Respondent argued that Applicant's duties were absorbed by other staff, that
Applicant was advised of the likelihood of redundancy and an attempt was made to discuss how the impact of this could be
overcome - Commission found that there was a genuine redundancy, effected in a manner which did not render the termination
of employment harsh or oppressive - Dismissed - Ms BJ Duncan-Smith -v- Mark Duncan -Smith - Spa Cosmetica - APPL
1667 of 2001 - COLEMAN CC - 24/09/02 - Health Services ........................................................................................................
Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicants were not employees, they were
engaged as subcontractors and as they were not under direct or indirect control of Respondent, Commission lacked jurisdiction
to hear the matter - Respondent conceded that if found to be employees, the Applicants were summarily dismissed in a
procedurally unfair manner - Commission reviewed authorities and found that Applicants could not be described as conducting
their own business, that they were unable to delegate work or set their rate of remuneration, that they worked part time, not
casual and were entitled to the full amount of compensation - Granted - Ms BA Crute -v- Perth Road Express ACN 079876323
- APPL 1942,1943 of 2001 - SMITH C - 16/09/02 - Road Transport ............................................................................................
Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements on termination by
Respondent including one week's salary, holiday pay and commissions - Respondent declined to appear in the proceedings
allegedly on the basis that it was not the employer of Applicant, rather Applicant was a contractor to a labour hire agency Commission found that Applicant had entered into an arrangement where there was no valid claim against his previous
employer and that Applicant had not persuaded the Commission that any entitlements were denied - Dismissed - Mr AJ
Wisbey -v- Caron Group of Companies Trading As Securall Protection Plus - APPL 117 of 2002 - KENNER C - 20/09/02 Other Services................................................................................................................................................................................
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EMPLOYEE—continued
Complaint re discriminatory and injurious acts - Complainant argued that the Defendant had threatened the free and lawful exercise of
the occupation of Bradjkovich & Son Demolition Pty Ltd which would be interfered with by reason of the circumstances that
employees or contractors were not members of an organisation of employees - Further, Complainant argued that this was
contrary to the provisions of section 96E(1)(b) of the Act - Defendant had elected not to give or call evidence and raised the
issue of whether or not the company as such was being threatened - Industrial Magistrate found that in the context of the
situation any threat to Mr Brajkovich was a threat to the company and that the employer had no choice as it was either join the
union or work would not continue at the WACA - Proven - Joseph Lee, Department of Consumer and Employment Protection
-v- Mr J McDonald - CP 1 of 2002 - Industrial Magistrate - Tarr IM - 09/10/02 - Construction Trade Services ...........................

2986

ENFORCEMENT OF ACTS/AWARDS/ORDER
2
Application re enforcement of Industrial Relations Act 1979 - Registrar argued that Respondent failed to attend a conference on 8
November 2002 where a summons had been issued to attend - Respondent admitted that he failed to attend the conference and
the facts submitted in mitigation were that Respondent had not wilfully failed to attend, that there was some confusion because
he was living at his mother's home and messages, letters went to other addresses of his and that he did not necessarily receive
them - Further, Respondent was remorse and admitted the non compliance alleged against him and unreservedly gave an
undertaking to comply with all future orders - Full Bench found on admission the breach or non compliance alleged proven Order issued - Registrar -v- Mr G Dornford - FBM 1 of 2002 - Full Bench - SHARKEY P/KENNER C/WOOD C - 26/06/02 ...

1202

4

Application for Stay of Operation of Commission Order No. 1373 of 2001 (82WAIG2258) re unfair dismissal granted in part Appellant argued that stay of order be granted to allow for the hearing of the appeal lodged against the decision of the
Commission and that there was language difficulties regarding the Commission process - Respondent argued that no attempt
had been made to comply with the order and no monies had been paid - President applied the principles to determine the
application for a stay pursuant to Section 49(11) and determined that no satisfactory reason existed for the failure to comply
with the order or the failure to make this application for a stay until almost three months after the decision was appealed
against and that the application was incompetent - Dismissed - Lim Chhordary Voeuk T/A Tate Street Lunch Bar -v- Ms NL
Smith - PRES 31 of 2002 - President - SHARKEY P - 22/10/02 - Accommodatn, Cafes&Restaurants ........................................

2889

ENTRY:
RIGHT OF
3
Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IR Act, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining.........................................................................................................................................................

2033

HOURS OF WORK
Complaint re breach of Award - Complainant Union sought an order for alleged failure to pay the correct rates of pay for ordinary
hours worked, work performed on Sundays and public holidays and overtime as prescribed by the Metal Trades (General)
Award No. 13 of 1965 - Respondent argued that it was not in the cycle repair industry but in the bike hire industry - Further,
Respondent raised the defence of "officially induced error of law" claiming that it received advice from the Department of
Consumer and Employment Protection that the award does not apply to any of its employees at Rottnest AA Bike Hire Industrial Magistrate reviewed authorities, relevant section of the I.R. Act and clauses of the award, and determined that the
Respondent was bound by the award - IM further concluded that the information provided by the Respondent to DCEP to
conclude "that the award does not apply to any of its employees at Rottnest AA Bike Hire" was subjective and incomplete - IM
found that the employer Respondent was liable to the extent of its reasons and invited the parties to make submissions as to
quantum - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty Ltd - M 269
of 2001 - Industrial Magistrate - Tarr IM - 21/06/02 - Personal Services ......................................................................................

1237

Conference referred re annual leave and long service leave entitlements - Applicant Union argued that the employment of both
members as cleaners had been on an on-going part -time basis and not as casuals as claimed by Respondent - Respondent
opposed and objected to the claims - Commission found and was surprised by the submission made by Respondent that the
award did not apply - Commission found that Union had established that both employees were employed on an on-going parttime basis and accordingly Union was entitled to a Declaration in its favour - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Recreation Camps and Reserve Board - CR 268 of 2000 BEECH SC - 25/06/02 - Government Administration ...................................................................................................................
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HOURS
OF WORK—continued
3
Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining ........................................................................................................................................................

2033

Application for interpretation of Award - Applicant sought an interpretation of the Food Industry (Food Manufacturing or Processing)
Award No. 20 of 1990 - Applicant argued that it sought to change the start and finish times of the employees covered by the
Award - Applicant sought whether the provisions of Clause 14 allowed such a work arrangement to be worked and whether it
allowed the employer to change the existing working hour arrangements by giving seven days notice and whether the
provisions of clause 10 of Agreement No. AG 182 of 2001 overrode the provision of clause 14 of the Award - Respondent
Unions argued that Applicant was prevented from making changes unilaterally by clause 26 of Award - Further, Respondent
argued that the 'early finish' on Friday was an established custom and practise and Applicant clearly understood this Commission found that the early finishing day was recognised in the Agreement and had specific meaning - Further,
Commission found that the Agreement did not protect that early finish so much as acknowledge it in a context whereby, the
employees then, because it exists, agree to work overtime if required as part of the bargain and that it may have been better
expressed - Declaration Issued - Inghams Enterprises Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 504 of
2002 - WOOD C - 05/07/02 - Food, Beverage and Tobacco Mfg ..................................................................................................

2153

Conference referred re reduction in employee's hours without consultation - Applicant Union argued that employee be reinstated
without loss of entitlements and that the Act did not preclude the Commission from exercising jurisdiction in this matter Further, the Workplace Agreement did not apply to this matter as there was no Workplace Agreement covering the work
because there was a separate contract of service - Respondent denied the claim and opposed the orders sought - Further,
Respondent argued that Application did not involve an industrial matter for the purposes of the Act and application should be
struck out for want of jurisdiction - Commission found that the employee worked under two separate contracts of employment
and that the matter referred to was an industrial matter and Commission had jurisdiction to enquire and deal with it Jurisdiction Found - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Altone
Park Golf Club - CR 54 of 2002 - HARRISON C - 06/08/02 - Other Services ..............................................................................

2272

Application re unfair dismissal - Applicant argued he was summarily dismissed after a conversation with Respondent regarding
starting times - Respondent argued the Applicant said things that resulted in the Respondent forming the opinion that the
Applicant no longer wanted to work for the Respondent - Commission found that the test to apply was whether there had been
a 'fair go all round', the Applicant was entitled to believe he had been dismissed and the Commission had jurisdiction to deal
with the matter - Commission found that what happened was a summary dismissal, but it was not justified as Applicant had not
indulged in behaviour which indicated an attitude and intention not to be bound by a fundamental condition of a contract Commission found an earlier warning was a nullity and it was the intention of Parliament that the first option to be considered
was reinstatement - Granted and Reinstatement Ordered - Mr DS Halls -v- DJ Palmer - APPL 168 of 2002 - GREGOR C 05/09/02 - Construction Trade Services .........................................................................................................................................

2511

Application for contractual entitlements re payment for work performed for a third party and Annual Leave - Applicant argued the
Commission should look beyond the Applicant's evidence, there was a contract between the Applicant and Respondent to
perform work the ultimate destination of which was a third party for a fixed sum - Applicant argued the arrangement for
payment was done solely to mitigate her taxation - Respondent argued the Applicant had spent more time on the project than
budgeted, the work was to be performed as an adjunct to her normal duties, much was performed in her normal hours, time
sheets were not kept as requested and it was prepared to pay for the extra hours it estimated at the Applicant's normal rate of
pay - Commission found that it was more likely the Applicant had a contract with the Respondent for the work at the higher
rate of pay, rather than the 3rd party - Granted in Part - Ms G Henderson -v- The Foundation for Information Radio of WA
(Inc) - APPL 122 of 2002 - GREGOR C - 15/08/02 - Motion Picture Radio & TV Serv ...............................................................

2522

Application for orders pursuant to Section 80E re adequate compensation for out of hours contacts - Appellant Union sought a
declaration from the Public Service Arbitrator that Prison Superintendents and Assistants are required by their employer to be
immediately contactable by telephone or paging system outside their normal hours in case of a call out requiring an immediate
return to duty and that this requirement constitutes a written direction to be on call in accordance with clause 18 of the Public
Service Award 1992 - Respondent submitted that the Public Service Arbitrator should refrain from further hearing the
application on the basis that the issues had been canvassed in an application to the Public Service Arbitrator previously and in
the Industrial Magistrate's Court alleging that the Respondent had breached the Public Service Award 1992 - Public Service
Arbitrator found that there was a potential for there to be two different decisions on the same subject in two different
jurisdictions and that this situation should be avoided - Commission concluded that it should refrain from further hearing this
matter - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice P 5 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 - Education ................................................................................

2679

INDUSTRIAL ACTION
Conference referred re disciplinary notices issued to employees who attended a stop work meeting - Applicant Union argued
attendance by their members was authorised by the relevant industrial agreement or the Respondent expressly, and sought an
order that the disciplinary notes be removed-Respondent argued the meeting was unauthorised - Commission found the issues
were whether the terms of an unregistered 1997 agreement were incorporated into a 1999 agreement or the contract of
employment or whether the employees had attended with the Respondent's informed consent - Commission found no express
provision in the 1999 agreement that incorporated the provisions of a 1997 agreement and the parties had been conducting their
workplace relationships based solely on the 1999 agreement - Commission found it had to rely on the evidence before it and
escorting workers from the work site was consistent with the Respondent's health and safety obligations, not tacit approval of
what it regarded as an unauthorised stop work meeting and the employees had been told in no uncertain terms about the
possible consequences of their actions - Commission found there was nothing unfair or untoward in the Respondent's
investigation process - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBHP Iron Ore Ltd - CR 40 of 2001 - KENNER C - 21/06/02 - Metal Ore Mining ........................................................................
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INDUSTRY ALLOWANCE
3
Application to vary a number of building trades awards by including 'fares and travel allowances' in the definitions in the
superannuation clauses - Applicant Unions argued that the fares and travel allowances was part of ordinary time earnings
where the allowances were paid as a fixed rate on a daily basis and this should be rectified as this was consistent with the
maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment, and it fell
within the State Wage Principles - Respondents objected to any retrospective operations of the amendments - Commission in
Court Session found that the amendments should take place to maintain consistency across the industries covered by both these
awards and that the circumstances of these matters indicated that the variations should be given retrospective operation Granted - Construction, Forestry, Mining and Energy Union (Federal Union) -v- Goldfields Contractors Pty Ltd - APPLB
1683,1725,1726,1779,1829,1832 of 2001 - Commission in Court Session - GREGOR C/BEECH SC/SMITH C - 25/06/02 Construction Trade Services..........................................................................................................................................................

1204

Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised
Centres) Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent
changes to the Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a
new classification for an 'E Worker' which was a class of child care worker that had been recently created under the
Regulations, also including reimbursements of certain expenses - Respondent argued there was no objection to the creation of
an E classification within the awards however objected to two steps rates being inserted and opposed the application for the
allowances - Commission found that the applications were brought pursuant to the Statement of Principles in the 2001 State
Wage Case decision and provided for the work value changes - Further, Commission was satisfied that the creation of an E
classification should be created pursuant to the Work Value Principle and that the two step rates were properly struck and that
the allowances should be allowed with concessions - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Winterfold Child Care Centre Incorporated - APPL 1280,1281,1282 of 2001 SMITH C - 04/02/02 - Other Services ...........................................................................................................................................

2139

INDUSTRIAL
MATTER
1
Appeal against decision of Full Bench (81 WAIG 2704) re allegedly denied contractual entitlements re damages for breach of
promise by corporation to issue shares and options as part of salary package - Appellant argued that the matter was not an
industrial matter and in any event the Commission did not have power to make a monetary award in the nature of damages in
lieu of ordering that the contract of service be performed in specie because the claim for damages for breach of contract is not
within s29(1)(b)(ii) of the IRACT as a matter that can be referred to the Commission by the employee - IAC reviewed
authorities and found that the claim for damages essential character was a private claim of a commercial nature which lacked
any ingredient or complexion of industrial relations and did not fall within the jurisdiction of the Commission - IAC found the
respondent was at liberty to pursue the claim in the civil courts - Upheld - Hot Copper Australia Ltd -v- Mr DS Saab - IAC 6 of
2001 - Industrial Appeal Court - Anderson J./Parker J./Merriman J - 18/07/02 - Metal Ore Mining .............................................

2020

3

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace the Burswood Island Resort Employees Award No. A23 & A25 of 1995 and the Casino Agreement
with a commencement date from the first pay period after 1 July 2002 - Respondent objected to the Union's application for a
new award and also put forward a draft of a proposed award - Further, Respondent argued that the Commission did not have
the jurisdiction to determine the matter - Commission in Court Session found that that it did have the jurisdiction to deal with
this matter and declared that the application for a new award raised an industrial matter within the meaning of the Act and that
it had the power to make a new award in the terms sought by the Applicant Union - Declaration and Order issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd A 4 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C - 28/08/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2432

Complaint re breach of Building Trades Award 1968 No. 31 of 1966 - Applicant Union argued that employee member was employed
as a Joiner-Assembler A as set out in clause 6 of the Building Trades Award and that 'other material' in the definition included
metal and therefore aluminium - Respondent argued that the employee was not engaged in a calling covered by that award but
was employed under the Metal Trades (General) Award 1966 No. 13 of 1965 and his primary duties were the construction and
assembly of aluminium door and window frames - Industrial Magistrate found that employee did not work with timber or
wood but exclusively with aluminium and that there was no merit in the argument of the Applicant Union as the evidence
strongly supported that the Metal Trades (General) Award applied - Dismissed - CONSTRUCTION, MINING, ENERGY -vOvington Pty Ltd trading as Ezy View Windows - M 155 of 2001 - Industrial Magistrate - Tarr IM - 11/04/02 - Construction
Trade Services ...............................................................................................................................................................................

2687

2

Appeal against decision of Public Service Arbitrator (82 WAIG 596) re transfer of an employee and exclusion from prison Appellant argued that PSA erred in finding that some or all of the substantive matter was outside its jurisdiction by virtue of
s80E(7) of the IR Act 1979 - Respondent argued that there was no jurisdiction at first instance to make the orders sought and
the power to transfer an employee was a statutory power conferred on the Respondent by s65 of the PSM Act - Full Bench
reviewed IR Act, PSM Act, and the Ishmeal Case and found that the PSA clearly had jurisdiction to hear and determine the
matter and should have found that the purported transfer was outside power and void - Full Bench reviewed Prisons Act and
found that the decision of the Prison Superintendent to exclude the employee from the prison affected her rights as an
employee and was an industrial matter - Upheld and Remitted - Civil Service Association of Western Australia Incorporated v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC - 25/09/02 - Other
Services .........................................................................................................................................................................................

2858

2

Appeal against Decision of Commission (82WAIG1266) re contractual entitlements - Appellant argued that the Commissioner erred
in fact and in law on numerous grounds in particular the terms of the contract of employment relating to vehicle transfer,
payment in lieu of notice and by not allowing Appellant leave to amend his claim - Appellant sought the orders of the
Commission be set aside - Full Bench reviewed evidence and applied legal principles and found that the Commissioner at first
instance did not err as the grounds of appeal alleged, and, in particular, did not err in the exercise of any discretion which was
exercised, according to the principles in House v King (op cit) - No grounds of appeal was made out - Dismissed - Mr J
Calhoun -v- Sanitaire Pty Ltd - FBA 6 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 22/11/02 - Health
Services ........................................................................................................................................................................................

3186

Complaint re breach of Workplace Agreement re unfair dismissal - Applicant argued that dismissal was unfair and sought
compensation and that the workplace agreement governed and controlled the employment relationship - Further, Applicant
argued that Respondent had orchestrated the refusal to register the workplace agreement in order to prejudice him and that
Respondent's interlocutory application was entirely without merit and had been brought frivolously and vexatiously Respondent opposed the claim on the grounds that there was no registered workplace agreement under the Act, and
Magistrate's Court had no jurisdiction to deal with the matter - Industrial Magistrate found that the workplace agreement was
never registered and it did not have the jurisdiction to hear and determine an unfair dismissal claim where the workplace
agreement was never registered - Reasons for Decision Issued - Mr GW Rogers -v- DMW Constructions Pty Ltd - M 153 of
2002 - Industrial Magistrate - Cicchini IM - 26/09/02 - General Construction ..............................................................................

3256

INTERPRETATION-WORDS & PHRASES
4
Application for Order pursuant to Section 66 - Applicant sought declarations that CEPU could represent the industrial interests of the
Applicant and that it was entitled to enrol him as a member - Respondent did not oppose the application and consented to the
orders sought - President found that the interpretation of the rules to be applied should be consistent with the principles as laid
down - Further, President found that Applicant was not eligible to be a member of the CEPU and that jurisdiction had not been
established to determine the application - Dismissed - Mr DG Green -v- COMMUN, ELECTRICAL, ELECTRONIC - PRES
18 of 2002 - President - SHARKEY P - 27/06/02 - Other Construction Services ..........................................................................
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INTERPRETATION-WORDS & PHRASES—continued
Conference referred re disciplinary notices issued to employees who attended a stop work meeting - Applicant Union argued
attendance by their members was authorised by the relevant industrial agreement or the Respondent expressly, and sought an
order that the disciplinary notes be removed-Respondent argued the meeting was unauthorised - Commission found the issues
were whether the terms of an unregistered 1997 agreement were incorporated into a 1999 agreement or the contract of
employment or whether the employees had attended with the Respondent's informed consent - Commission found no express
provision in the 1999 agreement that incorporated the provisions of a 1997 agreement and the parties had been conducting their
workplace relationships based solely on the 1999 agreement - Commission found it had to rely on the evidence before it and
escorting workers from the work site was consistent with the Respondent's health and safety obligations, not tacit approval of
what it regarded as an unauthorised stop work meeting and the employees had been told in no uncertain terms about the
possible consequences of their actions - Commission found there was nothing unfair or untoward in the Respondent's
investigation process - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBHP Iron Ore Ltd - CR 40 of 2001 - KENNER C - 21/06/02 - Metal Ore Mining ........................................................................

1327

Complaint re breach of Award - Complainant Union sought an order for alleged failure to pay the correct rates of pay for ordinary
hours worked, work performed on Sundays and public holidays and overtime as prescribed by the Metal Trades (General)
Award No. 13 of 1965 - Respondent argued that it was not in the cycle repair industry but in the bike hire industry - Further,
Respondent raised the defence of "officially induced error of law" claiming that it received advice from the Department of
Consumer and Employment Protection that the award does not apply to any of its employees at Rottnest AA Bike Hire Industrial Magistrate reviewed authorities, relevant section of the I.R. Act and clauses of the award, and determined that the
Respondent was bound by the award - IM further concluded that the information provided by the Respondent to DCEP to
conclude "that the award does not apply to any of its employees at Rottnest AA Bike Hire" was subjective and incomplete - IM
found that the employer Respondent was liable to the extent of its reasons and invited the parties to make submissions as to
quantum - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty Ltd - M 269
of 2001 - Industrial Magistrate - Tarr IM - 21/06/02 - Personal Services .......................................................................................

1237

2

Appeal against Decision of the Public Service Arbitrator (82WAIG589) re dismissed application in relation to fairness and equity of
treatment of an employee - Appellant argued the Arbitrator erred in law, and/or seriously miscarried her discretion, in failing to
intervene to correct and/or void, the unfair and/or unlawful exercise of the employer's power to determine the remuneration of
employees - Appellant sought the decision of the Arbitrator to be quashed and/or void - Full Bench found that the Arbitrator
took into account all of the relevant factors, in particular, the matters referred to in the Public Sector Management Act 1994,
and that it was open to her to find that the employee was not treated unfairly or inconsistently and not subjected to arbitrary or
capricious administrative acts - Further, Full Bench found that there was no miscarriage of the exercise of the discretion of the
Arbitrator at first instance - Full Bench was not satisfied that the order sought was within jurisdiction having regard to State
Government Insurance Commission v Johnson 77WAIG2169(IAC) - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC 02/08/02 - Government Administration .........................................................................................................................................

2025

4

Applications for orders pursuant to s.66 of the I.R. Act - Applicant sought orders relating to an alleged denials of or failures on the
part of Respondent to comply with requests to provide her with documents and information and an alleged breach of union
rules - Respondent denied that it had ever refused to provide copies of documents relating to any matter to the Applicant or that
there was any breach of the rules of the Respondent as alleged - President reviewed authorities and based on the evidence
presented found that Respondent did not carry out its duty fairly and impartially in the matter, that it was clear that a breach of
the rules occurred as alleged and that a member of the Council or Executive of the Respondent had the right under the rules of
the organisation in the proper discharge of his/her duty to be provided with any documents, information or material within the
custody, care or control of the Respondent - President further found that since the documents required to have been made
available to Applicant have now been made available, and or seen by her, it was not necessary, nor was it practicable to make
any order or declaration - Dismissed - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of Workers Perth PRES 12 and PRES 21 of 2002 - President - SHARKEY P - 25/07/02 – Unions...........................................................................

2124

Application for contractual entitlements re sickness and accident benefit payments - Applicant argued that the sickness benefits under
an award should be implied into the Contract of Service and Respondent had previously paid benefits as if claims had been
approved by insurer - Respondent argued that it was only obliged to make payments where it had recommended payment of a
claim to the insurer and that was pending acceptance of the claim by the insurer - Respondent argued that the Applicant's claim
was in breach of s114 of the I.R. Act as it was inconsistent with the award obligation - Commission found that the
Respondent's practice to make a payment was elevated to a contractual obligation - Commission found provision of a benefit
more favourable than prescribed by an award did not render it inconsistent with the I.R. Act - Dismissed - Mr J Bongiorno -vCargill Salt Limited - APPL 1881 of 2001 - KENNER C - 17/07/02 - Services to Mining ............................................................

2184

Application for production of documents re an appeal against decision to terminate an employee - Applicant Union sought an order
pursuant to Regulation 80 of the Industrial Relations Commission Regulations 1985 for the Respondent to produce for
inspection all documents relating to any suspected breaches of discipline, disciplinary investigations, disciplinary enquiries or
termination of employment in respect to the employee - Respondent's Agent submitted the rejection of documents privileged
by reason of s.5(1)(b) and s.5(2)(b) of Schedule 1 of the Freedom of Information Act 1992 - Respondent contends that it was
not in the public interest to disclose the contents of the documents requested by the employee - Public Service Appeal Board
were unanimously of the view that the employee was entitled to argue that her dismissal was unfair and that the documents she
sought to have produced for inspection were relevant to that argument - Further, PSAB accepted and noted Applicant Union's
undertaking that the production of the documents for inspection was sought and are to be used for the only and sole purpose of
the proceedings before the PSAB and that their contents were not to be used or divulged otherwise - Granted - Ms PJ Bingham
-v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service
Appeal Board - BEECH SC - 24/07/02 - Government Administration ..........................................................................................

2293

Complaint re breach of Building Trades Award 1968 No. 31 of 1966 - Applicant Union argued that employee member was employed
as a Joiner-Assembler A as set out in clause 6 of the Building Trades Award and that 'other material' in the definition included
metal and therefore aluminium - Respondent argued that the employee was not engaged in a calling covered by that award but
was employed under the Metal Trades (General) Award 1966 No. 13 of 1965 and his primary duties were the construction and
assembly of aluminium door and window frames - Industrial Magistrate found that employee did not work with timber or
wood but exclusively with aluminium and that there was no merit in the argument of the Applicant Union as the evidence
strongly supported that the Metal Trades (General) Award applied - Dismissed - CONSTRUCTION, MINING, ENERGY -vOvington Pty Ltd trading as Ezy View Windows - M 155 of 2001 - Industrial Magistrate - Tarr IM - 11/04/02 - Construction
Trade Services ...............................................................................................................................................................................

2687

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued the Respondent failed to give
reasonable notice or severance payment and compensation and payment for call outs - Applicant further argued there was no
proper consultation with him as required by s.41 of the MCE Act - Respondent argued call outs were rostered overtime and
hence not payable - Respondent argued the Applicant was aware of the proposed sale of the business at all times, that he was to
be made redundant and that employment by the purchasing company was a matter for them - Commission found the contract
must be interpreted on its face and call outs were payable - Commission reviewed authorities and found the applicant was
entitled to 3 months notice - Commission found Applicant was dismissed unfairly due to the absence of reasonable notice and
redundancy payments, given the payments to other staff - Granted in Part - Mr I Adriansz -v- ePath WA Pty Ltd - APPL 537 of
2002 - WOOD C - 18/09/02 - Health Services...............................................................................................................................
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Application re allegedly denied contractual entitlements - Applicant argued that a housing rental subsidy under his contract had not
been increased pursuant to terms of the contract and sought payment of increase - Respondent argued that the policy required
the subsidy to be reviewed for "significant" fluctuations in market rentals which had not occurred and that another allowance
had taken its place - Commission found that the rental subsidy was an express term of the contract of service , the council did
not have the power to unilaterally vary a term of the contract and that the new allowance did not replace the subsidy Commission used Applicant's method of calculation as it was likely to be more accurate and made findings as to which years
"significant" fluctuations occurred in the rental market - Granted - Mr LJ Vidovich -v- The Shire of Broome - APPL 1164 of
2001 - BEECH SC - 29/04/02 - Government Administration ........................................................................................................

2742

4

Application for Orders pursuant to section 66 - Applicant was seeking urgent interim orders - Applicant sought Orders that CFMEU
accept applicant's half-yearly subscriptions, the CFMEU not impose any additional levies, fees or fines for the late payment
and financial membership declared to be continuous - Respondent Union opposed and argued that Applicant had been refused
membership because he was not eligible to be a member of the CFMEU and was ineligible because he was not an employee
within the meaning of rule 4 of the rules of Respondent because a person who was not an employee within the meaning of
section 7 of the Industrial Relations Act was precluded from membership - President found that Applicant was not employed as
an employee which would have rendered him eligible for membership - Further, Applicant was not eligible as per the Union
rules and was not an employee as per the Industrial Relations Act - Dismissed - Mr T McParland -v- The Construction,
Forestry, Mining and Energy Union of Workers - PRES 30 of 2002 - President - SHARKEY P - 05/11/02 .................................

2894

2

Appeal against Decision of Commission (82WAIG1266) re contractual entitlements - Appellant argued that the Commissioner erred
in fact and in law on numerous grounds in particular the terms of the contract of employment relating to vehicle transfer,
payment in lieu of notice and by not allowing Appellant leave to amend his claim - Appellant sought the orders of the
Commission be set aside - Full Bench reviewed evidence and applied legal principles and found that the Commissioner at first
instance did not err as the grounds of appeal alleged, and, in particular, did not err in the exercise of any discretion which was
exercised, according to the principles in House v King (op cit) - No grounds of appeal was made out - Dismissed - Mr J
Calhoun -v- Sanitaire Pty Ltd - FBA 6 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 22/11/02 - Health
Services .........................................................................................................................................................................................

3186

2

Appeal against Decision of Commission (82WAIG2197) re unfair dismissal - Appellant argued that the Learned Commissioner erred
in law and fact by failing to consider a number of matters and facts, such as the "demotions", the employee's responsibilities
and his inability to accept responsibility and by failing to properly give weight to the substantial reasons for the dismissal and
apply the correct principles - Appellant sought that the appeal be upheld and quash or, subject to subsection (6), vary it in such
manner as the Full Bench considered appropriate - Further, Appellant sought to adduce new evidence which was dismissed
based on tests outlined in Federated Clerks Union v George Moss & Co. Pty Ltd - Full Bench reviewed evidence, authorities
and found on various reasons, that there was a substantial framework of evidence to support the findings which were made and
that the Commissioner was correct in finding as she did - Further, Full Bench found that the appeal was not made out, and in
particular, it was not established that the exercise of the discretion at first instance miscarried - Dismissed - DVG Morley City
Hyundai -v- Mr M Fabbri - FBA 36 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 21/11/02 - Machining and
Motor Veh Whlslg.........................................................................................................................................................................

3195

Application for interpretation of Transfield Services (Australia) Pty Ltd Agreement - Applicant sought a declaration of the true
interpretation of words emphasised in clause 13.10 of the Agreement - Commission found on evidence that the question the
Union sought to have answered was whether the declaration of force majeure in the circumstances of this particular case was a
stoppage of work for which the employer can not reasonably be held responsible within the meaning of Clause 13(10) of the
Agreement - Commission reviewed the legal principles, the Concise Oxford Dictionary and determined that 'force majeure'
was a situation of an event at least for contractual purposes, was by irresistible compulsion or coercion totally outside the
control of the party, and the question of whether the words in the Clause authorised the Respondent to stand its workers down
in a situation where there has been a declaration of 'force majeure' should be answered in the affirmative - Declaration Issued AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - APPL 1400 of 2002 - GREGOR C 26/11/02 ........................................................................................................................................................................................

3241

Applications for Orders pursuant to Section 80E - Applicant and Applicant Union argued that Respondent's treatment of Applicant in
its consideration and non-approval of his expression of interest in and eligibility for voluntary severance was unfair,
inconsistent and/or unlawful - Applicant sought to be offered voluntary severance and paid an amount for voluntary severance
calculated at the enhanced rate applicable immediately prior to 30 June 2002 - Respondent argued that no decision to abolish
the position of Applicant was ever formally made, however, the recommendation the Applicant be released if authorisation for
the position to be abolished was given - Public Service Arbitrator found that the Applicant's position was never abolished and
still occupied the position and the actual decision to abolish had not been formally made - Further PSA found that there was no
unfairness prejudice or detriment - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director
General, Department of Consumer and Employment Protection – Nos. P 36, P 55 of 2002 - Public Service Arbitrator - SCOTT
C - 20/11/02 - Government Administration ...................................................................................................................................

3246

Application re unfair dismissal and contractual entitlements - Applicant argued that the meeting on 21 September 2001 was not a
counselling session as it occurred ten days subsequent to him having his contract of employment confirmed by Respondent,
that the incidents relied upon by Respondent in order to effect his termination was not fair, and sought monies owed under a
fixed term contract - Respondent argued there was no unfair dismissal, that Applicant was not owed any monies pursuant to his
contract of employment because Applicant was given numerous opportunities to improve his performance over four months
however, improvement did not eventuate - Commission reviewed authorities and found on evidence that Applicant was told
that unless there was substantial and immediate improvement in relation to his performance then his contract of employment
would be reviewed - Further, Commission found that there were sufficient reasons for the termination of the Applicant's
contract of employment as he effectively misconducted himself by not fulfilling the requirements of the job for which he
claimed he had the skills to undertake and for which he was employed - Commission found that Applicant was afforded
procedural fairness because he was kept informed by Respondent about his performance problems on an ongoing basis and
was given reasonable opportunities to improve, and as Applicant was not in a position to meet the requirements of his contract
of employment, he repudiated his contract of employment with the Respondent, therefore he was not entitled to any claim for
the balance of his fixed term contract - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation
Pty Ltd - APPL 2119 of 2001 - HARRISON C - 09/12/02 - Other Services..................................................................................

3287

Application re unfair dismissal seeking to amend the Respondent's name - Respondent opposed the amendment - Commission was
satisfied from the evidence that at the time Applicant completed the Notice of Application, he did not understand the
significance of naming correctly his former employer - Further, Commission found that there would be no prejudice to the
Respondent if the amendment was granted, and based upon the reasoning of Sharkey P in Rai v. Dogrin Pty Ltd, the
application to amend the Respondent's name should be granted - Granted - Mr DN McLeod -v- Reece Pty Ltd - APPL 1726 of
2002 - BEECH SC - 04/12/02 .......................................................................................................................................................

3351

INTERVENTION
Application re unfair dismissal - Applicant argued that the McIntyre Report should not be introduced into evidence because it
provided little probative value to support the contention that the Commission should alter the finding of unfairness it had made
- Respondent argued that the McIntyre Report should be introduced because it clearly established Applicant's serious
misconduct on the probabilities and was directly relevant to the fairness of the dismissal both in fact and in law - Commission
found and accepted the McIntyre report into evidence and that Respondent had made a reasonable inquiry into the alleged
misconduct and satisfied itself on reasonable grounds that Applicant was guilty of misconduct and that dismissal was not
unfair - Dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council - APPL 622 of 2001 GREGOR C - 28/06/02 - Government Administration ..................................................................................................................
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4
Application for Order pursuant to Section 66 - Applicant argued that the Union had breached its rules and had not made a correct nor
an accurate record of the proceedings for the minutes of the Council in respect to its meetings - Respondent denied any breach
of its rules and a number of the allegations and stated that the allegations were frivolous and vexatious - President found that a
number of errors had occurred in relation to keeping of the minutes and that the errors and omissions were not in any way
serious or significant and thus application dismissed - Dismissed - Ms K Luby -v- The Australian Nursing Federation,
Industrial Union of Workers Perth - PRES 16 of 2002 - President - SHARKEY P - 17/07/02 - Health Services...........................
Conference referred re proposal to implement new staffing arrangements at Hakea and Casuarina Prison Gatehouses - Applicant
Union argued and objected to Respondent proposal to staff the gatehouses with a dedicated team staff who will not be part of
the general prison roster - Respondent argued that proposed changes were necessary to introduce new technology and a high
level of training in relation to security which arose from the circumstances of two prison escapes - Commission found that
Respondent's suggested changes to the gatehouse staffing regime had been well thought out and considered and the
consultation between the parties were extensive - Further, Commission issued a declaration that it sees no warrant for
intervention in the gatehouse project at Casuarina and Hakea prisons and dismissed the application - Dismissed - Attorney
General -v - Western Australian Prison Officers' Union of Workers - CR 239 of 2001 - BEECH SC - 25/07/02 - Government
Administration ...............................................................................................................................................................................
2
Appeal against Decision of Commission (82WAIG1302) re dismissed application re unfair dismissal - Application by Respondent
that appeal demonstrated no merit and that what were submitted to be defects in the grounds (or particulars) of appeal could
not be remedied by an order or that the grounds of appeal did not comply with the regulations of the Industrial Relations
Commission Regulations 1985 - Further, Respondent argued that no application to amend the grounds of appeal and no
particulars of the grounds had been filed - Appellant conceded that the grounds of appeal were not pleaded in the form required
by the Regulations and that no attempt had been made to remedy the situation - Full Bench found that the application was akin
to an application for the summary determination of an action before trial which enabled any matter for the purpose of argument
to be dismissed for any other reason - Full Bench turned to the merits of appeal and found that there were no submissions that
the finding was unfair and that no submissions were made that the finding that the report should be admitted into evidence was
wrong or that the Commissioner erred in the first instance that the Respondent in the use of the McIntyre Report, had not
denied the Appellant procedural fairness - Full Bench found that the appeal be dismissed and that the application be granted Application granted and appeal dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council FBA 33 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 08/10/02 - Government Administration....................
Conference re breach of the requirements of the Public Sector Management Act, 1994 - Applicant Union applied for a declaration that
Respondent cease and desist workplace bulling and that Respondent provide the necessary assistance to relocate its member to
suitable alternative position within the public sector and that Respondent place its member on paid leave with all leave
entitlements utilised whilst on workers compensation to be reinstated - Further, Applicant Union sought an order for discovery
of documents - Respondent opposed the application and argued that member had lodged a workers' compensation claim
alleging she was suffering work induced stress and opposed the discovery of documents and that it was frivolous - Commission
found that the scope and purpose of the Industrial Relations Act and the Workers' Compensation and Rehabilitation Act 1981
were different and dealt with jurisdiction under IR Act - Further, Commission proposed to grant the CSA's application and
issue an order for the discovery, inspection and productions of documents - Order Issued - The Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAC
20 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 - Government Administration.....................................................
JURISDICTION
4
Application for Order pursuant to Section 66 - Applicant sought declarations that CEPU could represent the industrial interests of the
Applicant and that it was entitled to enrol him as a member - Respondent did not oppose the application and consented to the
orders sought - President found that the interpretation of the rules to be applied should be consistent with the principles as laid
down - Further, President found that Applicant was not eligible to be a member of the CEPU and that jurisdiction had not been
established to determine the application - Dismissed - Mr DG Green -v- COMMUN, ELECTRICAL, ELECTRONIC - PRES
18 of 2002 - President - SHARKEY P - 27/06/02 - Other Construction Services ..........................................................................
4
Application for Order pursuant to Section 66 of the Industrial Relations Act - Applicant sought a declaration of the I.R. Act for the
true and correct interpretation of Rule 26 in respect to what is a quorum for the relevant meetings - Respondent Union argued
that there was power in the Council and the Executive to grant leave of absence to members of either for meetings - President
found that true interpretation of rule prescribed that a quorum for any meeting of the Council shall be a majority of all the
members whether present or not at any meeting, it followed that the quorum was not and could not be validly calculated in
accordance with the rules by reference to the number of members present, only, unless all of the members were present Declaration Issued - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of Workers Perth - PRES 13 & 22 of
2002 - President - SHARKEY P - 08/07/02 - Health Services .......................................................................................................
Application re breach of Minimum Conditions of Employment Act 1993 - Claimant argued that Respondent had not paid annual leave
entitlements and claimed that remuneration was commission payments and bonus commission - Respondent denied claim and
argued that Claimant was not an employee for the purposes of the Act and was remunerated wholly by commission or
percentage reward and also sought costs that claim was without merit - Industrial Magistrate found that Claimant's main form
of income was from commission payments and bonus commission and the evidence dictated that Claimant was not an
employee within the meaning of the Act and Respondent was not required to make payments for annual leave - Further, IM
found that case for costs was not made out, no costs ordered - Dismissed - Ms LD Davis -v- Blaxland Pty Ltd - M 154 of 2001
- Industrial Magistrate - Cicchini IM - 29/05/02 - Property and Business Services ........................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair
because she was falsely accused and reported to the police which included complaints that she had stolen funds from
Respondent - Further, Applicant argued that benefits owed were denied which she was entitled to under her contract of
employment which included wages, disbursements, annual leave and superannuation - Respondent argued that the Commission
had no jurisdiction to deal with application as it did not employ Applicant, that at all material times Applicant was engaged as
a contractor - Further, Applicant had abused her position in unacceptable conduct and thus justified her termination Commission found that Applicant was an employee and was dismissed unfairly as no prior procedural fairness was given and
Respondent acted inappropriately - Further, Commission found that reinstatement was impractical and awarded compensation
and denied contractual entitlements over a time payment arrangement - Ordered Accordingly - Mrs SS Booth -v- Ngaringga
Ngurra Aboriginal Corporation - APPL 1570 of 2001 - SMITH C - 17/05/02 - Other Services.....................................................
Application for Orders in terms of an alleged compromise re an unfair dismissal claim - Applicant argued it was not an application for
enforcement, that Commission had jurisdiction and must have regard to the equity, good conscience and substantial merits of
the case - Respondent argued that because the Commission was not a superior court of record it had no inherent jurisdiction
and that the orders it could make in relation to unfair dismissal claims were limited - Commission reviewed authorities, s23,
23A & 32 of the I.R. Act and found that it had no jurisdiction to make orders under s32 - Commission found that although it
had the power in appropriate cases to declare that parties had by agreement compromised an application of unfair dismissal and
order the respondent to pay the amount agreed as compensation, it should not exercise its power because the remedy sought
was in the nature of a summary judgement - Dismissed - Mr DC Thompson -v- Bituminous Products Pty Ltd & Other - APPL
769 of 2001 - SMITH C - 09/07/02 - General Construction...........................................................................................................
Application for Orders pursuant to Section 23A of the I.R. Act - Applicant sought repayment of money paid to Respondent under a
Commission order after a successful appeal - Further, Applicant argued that Commission had expressed power in Section
23A(1)(c) to make an ancillary or incidental order to give effect to an order - There was no appearance by Respondent Commission found that this application raised no issue of unfair dismissal, that the claim was for an order that Respondent
repay a debt and that Commission had no power to make such order - Dismissed - WA Access Pty Ltd -v- Mr MR Vaughan APPL 1873 of 2001;APPL 693 of 2002 - GREGOR C - 05/07/02 - Motor Vehicle Rtlg & Services.............................................
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1
Appeal against decision of Full Bench (81 WAIG 2865) re unfair dismissal and contractual entitlements claims - Appellant argued
Full Bench erred in finding that the magnitude of dishonesty or breach of fiduciary duty was not sufficiently great as to justify
summary dismissal, the Commission did not have jurisdiction to entertain the appellants claim for a set-off payment in respect
of salary sacrifice and failing to remit the matter back to the Commission - IAC found that the Full Bench misconstrued the test
to be applied in determining whether summary dismissal was justified - IAC found Commission had jurisdiction re claim for
annual leave - IAC reviewed the Conti Case and found that the salary sacrifice arrangement fell within the ambit of s17D(1)(b)
of the MCE Act in that the employer was authorised to deduct from the agreed salary the amount nominated as the salary
sacrifice component - IAC found the Commission had jurisdiction to deal with the appellants claim for a payment in respect of
the salary sacrifice component of the contract of employment and the matter must be remitted to the Commission - Upheld and
remitted - Mr I Phippard -v- BGC Australia Pty Ltd - IAC 7 of 2001 - Industrial Appeal Court - Anderson J./Parker
J./Merriman J - 18/07/02 - Construction Trade Services................................................................................................................
1

2013

Appeal against decision of Full Bench (81 WAIG 2704) re allegedly denied contractual entitlements re damages for breach of
promise by corporation to issue shares and options as part of salary package - Appellant argued that the matter was not an
industrial matter and in any event the Commission did not have power to make a monetary award in the nature of damages in
lieu of ordering that the contract of service be performed in specie because the claim for damages for breach of contract is not
within s29(1)(b)(ii) of the IRACT as a matter that can be referred to the Commission by the employee - IAC reviewed
authorities and found that the claim for damages essential character was a private claim of a commercial nature which lacked
any ingredient or complexion of industrial relations and did not fall within the jurisdiction of the Commission - IAC found the
respondent was at liberty to pursue the claim in the civil courts - Upheld - Hot Copper Australia Ltd -v- Mr DS Saab - IAC 6 of
2001 - Industrial Appeal Court - Anderson J./Parker J./Merriman J - 18/07/02 - Metal Ore Mining .............................................

2020

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace and supersede the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Respondent
argued that there was no jurisdiction to hear and determine the claim because of a no extra claims clause in the Casino
Agreement that would be breached - Further, Respondent argued that Union's approach was inconsistent with the Statement of
Principles June 2001 State Wage Case, that included the principles to encourage and promote enterprise bargaining with the
award system as the safety net - CICS found that it did have the jurisdiction to deal with the application for a new award and
that the application for the proposed new award should be made and to take place from the expiry of the term of the Casino
Agreement - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -vBurswood Resort (Management) Ltd - A 2 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C 10/07/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................

2112

Applications for orders pursuant to s.66 of the I.R. Act - Applicant sought orders relating to an alleged denials of or failures on the
part of Respondent to comply with requests to provide her with documents and information and an alleged breach of union
rules - Respondent denied that it had ever refused to provide copies of documents relating to any matter to the Applicant or that
there was any breach of the rules of the Respondent as alleged - President reviewed authorities and based on the evidence
presented found that Respondent did not carry out its duty fairly and impartially in the matter, that it was clear that a breach of
the rules occurred as alleged and that a member of the Council or Executive of the Respondent had the right under the rules of
the organisation in the proper discharge of his/her duty to be provided with any documents, information or material within the
custody, care or control of the Respondent - President further found that since the documents required to have been made
available to Applicant have now been made available, and or seen by her, it was not necessary, nor was it practicable to make
any order or declaration - Dismissed - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of Workers Perth PRES 12 and PRES 21 of 2002 - President - SHARKEY P - 25/07/02 – Unions ..........................................................................

2124

Application for Orders pursuant to Section 80E of the I.R. Act - Applicant Union argued that member had been offered a voluntary
severance and that the offer contained conditions which were unfair, unreasonable and unlawful - Further, Applicant Union
sought damages on account of Respondent's alleged breach of faith and confidence in the employment relationship due to its
conduct in this process - Respondent argued and challenged the jurisdiction of Public Service Arbitrator in the conflict between
Public Sector Management Act 1994, Public Sector Management Act Regulations 1994 and an Order of Commission - Further,
Respondent argued that the offer had lapsed as it was not accepted - Public Service Arbitrator found that no conflict would
arise such as to give the Regulations precedence over any orders which might be issued and that jurisdiction did exist and the
substance of the matter could proceed - Further, Public Service Arbitrator found that undertakings regarding confidentiality
contained in the deed, as part of union member's accepting voluntary severance, was unreasonable and unfair and ordered that
Respondent offer to member a voluntary severance in accordance with the Regulations - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Consumer and Employment Protection - P
44 and P 45 of 2001 - Public Service Arbitrator - SCOTT C - 06/03/02 - Government Administration ........................................

2168

Application re unfair dismissal and contractual entitlements - Applicant argued that her suspension with pay, requirement to attend
another store for retraining, absence of details of retraining and Respondent's failure to return her as manager of the store
constituted 'unfair constructive dismissal' - Respondent argued inter alia the Applicant was still an employee, there was no
dismissal, the application was lodged out of time and Commission did not have jurisdiction in the matter - Commission
reviewed Prison Officers Case and found the evidence did not show conduct on the part of the Respondent which showed
either an intention to repudiate the contract or which was calculated to seriously damage the employment relationship Commission further commented on processes of discovery and production of documents - Dismissed - Ms JA Morrison -v Suzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH SC - 06/08/02 - Personal & Household Good Rtlg ................

2225

Application re unfair dismissal - Applicant argued that following an allegation of fraud she was given no alternative but to resign as
there had been a fundamental breach of the contract, which was a constructive dismissal - Respondent argued there was no
dismissal and the Commission did not have jurisdiction to deal with the application - Commission found there was no action
by Respondent which constituted conduct calculated or likely to seriously damage the relationship of confidence and trust
between the parties such that the employee cannot be expected to put up with it - Commission found that Applicant resigned of
her own volition, thus no constructive dismissal occurred - Dismissed - Ms D Seppings -v- Australian Pacific Hotels (Perth)
Pty Ltd - APPL 60 of 2002 - HARRISON C - 09/07/02 - Accommodatn, Cafes&Restaurants......................................................

2253

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because during a heated
argument with the Maitre de' she was asked to leave and that Respondent had tried to get rid of her for three months Respondent argued that Applicant was rostered on to attend work and had not attended and from the non attendance it was
considered that Applicant did not wish to continue - Commission found that Respondent did not dismiss Applicant and that the
plausible explanation was that Applicant did not wish to continue working - Dismissed for want of jurisdiction - Mrs AE Zarb v- Hazam Pty Ltd - APPL 2298,2336 of 2001 - WOOD C - 17/07/02 - Accommodatn, Cafes&Restaurants ................................

2261

Conference referred re reduction in employee's hours without consultation - Applicant Union argued that employee be reinstated
without loss of entitlements and that the Act did not preclude the Commission from exercising jurisdiction in this matter Further, the Workplace Agreement did not apply to this matter as there was no Workplace Agreement covering the work
because there was a separate contract of service - Respondent denied the claim and opposed the orders sought - Further,
Respondent argued that Application did not involve an industrial matter for the purposes of the Act and application should be
struck out for want of jurisdiction - Commission found that the employee worked under two separate contracts of employment
and that the matter referred to was an industrial matter and Commission had jurisdiction to enquire and deal with it Jurisdiction Found - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Altone
Park Golf Club - CR 54 of 2002 - HARRISON C - 06/08/02 - Other Services..............................................................................
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Application for an order to suspend the process of filling a position - Applicant Union sought an order for the "issuance of a direction
to the Respondent to suspend the process of selection and filling of position No. 1439 Level 2 Administration Assistant,
Prisons Division" - Public Service Appeal Board requested the parties to address the issue of the Board's jurisdiction and
powers to make the direction sought and has heard and considered the parties' submission in that regard - PSAB reviewed
authorities, relevant sections of the I.R. Act and found that the jurisdiction of the Board was to deal only with those matters
listed in sub-paras (a) to (e) of s.80(I) of the Act and to adjust all such matters as are referred to in those paragraphs - PSAB
unanimously found that the application before it was clearly associated with the appeal pursuant to s.80(i)(e) but was not an
appeal against any of the matters listed in paragraph (a) to (e) and accordingly the order sought by the Applicant Union was not
within its jurisdiction - Dismissed for want of jurisdiction - Ms PJ Bingham -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 17/07/02 Government Administration ..........................................................................................................................................................

2289

Application for production of documents re an appeal against decision to terminate an employee - Applicant Union sought an order
pursuant to Regulation 80 of the Industrial Relations Commission Regulations 1985 for the Respondent to produce for
inspection all documents relating to any suspected breaches of discipline, disciplinary investigations, disciplinary enquiries or
termination of employment in respect to the employee - Respondent's Agent submitted the rejection of documents privileged
by reason of s.5(1)(b) and s.5(2)(b) of Schedule 1 of the Freedom of Information Act 1992 - Respondent contends that it was
not in the public interest to disclose the contents of the documents requested by the employee - Public Service Appeal Board
were unanimously of the view that the employee was entitled to argue that her dismissal was unfair and that the documents she
sought to have produced for inspection were relevant to that argument - Further, PSAB accepted and noted Applicant Union's
undertaking that the production of the documents for inspection was sought and are to be used for the only and sole purpose of
the proceedings before the PSAB and that their contents were not to be used or divulged otherwise - Granted - Ms PJ Bingham
-v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service
Appeal Board - BEECH SC - 24/07/02 - Government Administration ..........................................................................................

2293

2

Appeal against Decision of Commission (82WAIG1025) re unfair dismissal - Appellant argued that the learned Commissioner erred
by finding that Respondent was an employee despite evidence that he was at all relevant times a self employed contractor, that
the Commission did not have the jurisdiction to hear and determine the matter in the first instance, and failed to give sufficient
weight to the evidence that Respondent was a contractor - Respondent opposed the Appeal - Full Bench determined whether
the person was an employee and whether there was an employment relationship as per fact and law - Full Bench found that
most conditions were consistent with a contract of service and an employee/employer relationship existed and that
Commissioner found correctly in the first instance and did not err in the findings - Dismissed - Bamboo Holdings Pty Ltd -vMr MG Halligan - FBA 26 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 10/09/02 - Other Services .......

2381

2

Appeal against Decision of Commission (82WAIG667) re unfair dismissal and contractual entitlements - Appellant argued that the
learned Commissioner failed to properly have regard that the business operated on the basis of a quasi partnership between the
directors of the Appellant (including the Respondent) and that as a principal, Respondent was not an employee in the business Further, Commission failed to consider that Respondent was appropriately considered as a principal or partner in the business
and not entitled to benefits due to an employee and it was in the public interest to find the appeal in favour of the Appellant Respondent opposed the appeal - Full Bench determined whether there was jurisdiction to determine the application and
whether there was an employee - employer relationship and whether it was in the public interest that this appeal should lie Full Bench found that it had not been established by Appellant that appeal should lie - Dismissed - Falkirk Nominees Pty Ltd
T/A Ross Hughes and Company and Australian Property Consultants -v- Mr BR Worthington - FBA 20 of 2002 - Full Bench SHARKEY P/GREGOR C/SCOTT C - 30/08/02 - Property and Business Services......................................................................

2388

3

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace the Burswood Island Resort Employees Award No. A23 & A25 of 1995 and the Casino Agreement
with a commencement date from the first pay period after 1 July 2002 - Respondent objected to the Union's application for a
new award and also put forward a draft of a proposed award - Further, Respondent argued that the Commission did not have
the jurisdiction to determine the matter - Commission in Court Session found that that it did have the jurisdiction to deal with
this matter and declared that the application for a new award raised an industrial matter within the meaning of the Act and that
it had the power to make a new award in the terms sought by the Applicant Union - Declaration and Order issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd A 4 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C - 28/08/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2432

Application for contractual entitlements re overtime, balance of final weeks pay, superannuation and annual leave - Respondent
argued that it was agreed the Applicant be paid for a 40 hour week regardless of hours worked - Respondent argued the
Applicant was advised that he was required to give one week's notice of termination, that superannuation was paid and the
Commission had no jurisdiction to deal with the annual leave claim - Commission found it was clear that the Applicant would
be paid for a 40 hour week regardless of hours worked - Commission found the Respondent was entitled to deduct one week's
pay and had presumably paid the legal minimum rate of pay for that week under the MCE Act - Commission found annual
leave was not agreed on formation of the contract, the entitlement could be enforced through the Industrial Magistrate and the
Commission did not have power to award the amount claim - Dismissed - Mr DR Adams -v- Arum Investments Pty Ltd T/A
WA Bins - APPL 468 of 2002 - WOOD C - 09/09/02 - Road Transport........................................................................................

2487

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed from his employment
as an administrative and financial services employee and that he was entitled to paid wages and compensation because there
was a verbal contract of service between the parties - Respondent argued that Applicant was not an employee and that there
was no jurisdiction for the Commission to deal with the application - Further, the parties had a joint venture business
arrangement - Commission found that there was no termination as Applicant had not demonstrated that there was a contract of
service but instead there was one of a contract for service, as Applicant was not an employee the Commission did not have
jurisdiction to deal with Applicant's claims - Dismissed for want of jurisdiction - Mr PA Douglas -v- Collier Cars &
Commercials - APPL 778 of 2002 - HARRISON C - 20/08/02 - Machining and Motor Veh Whlslg ............................................

2505

Application re unfair dismissal - Applicant argued he was summarily dismissed after a conversation with Respondent regarding
starting times - Respondent argued the Applicant said things that resulted in the Respondent forming the opinion that the
Applicant no longer wanted to work for the Respondent - Commission found that the test to apply was whether there had been
a 'fair go all round', the Applicant was entitled to believe he had been dismissed and the Commission had jurisdiction to deal
with the matter - Commission found that what happened was a summary dismissal, but it was not justified as Applicant had not
indulged in behaviour which indicated an attitude and intention not to be bound by a fundamental condition of a contract Commission found an earlier warning was a nullity and it was the intention of Parliament that the first option to be considered
was reinstatement - Granted and Reinstatement Ordered - Mr DS Halls -v- DJ Palmer - APPL 168 of 2002 - GREGOR C 05/09/02 - Construction Trade Services .........................................................................................................................................

2511

Application re unfair dismissal - Applicant argued that he had not resigned - Respondent argued that Commission had no jurisdiction,
as the Applicant was a subcontractor and had resigned - Commission reviewed authorities and found on evidence that the
Applicant was engaged at all material times and an employee working under a contract of service - Commission found that
words used by the Applicant did not constitute a resignation at law, as there was no clear intention to resign and the
Respondent should have allowed a reasonable period of time to elapse to ascertain whether the Applicant really intended to
resign - Commission found that reinstatement was impractical, that the applicant had not taken steps to fully mitigate his loss
to the extent he may have been able to and applied a discount to the compensation - Granted in Part - Mr R Harwood -v- Ace
Services Trading As Defensive Driving School - APPL 2275 of 2001 - SMITH C - 02/08/02 – Education ..................................
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Conference re change of shifts - Applicant Union sought an interim order to prevent the proposed shift changes being implemented
pending the hearing and determination of the substantive claim - Commission directed the parties to file written submissions as
to whether or not, interim orders should be made - Applicant Union submitted amongst a number of grounds that the
Respondent's proposal was discriminatory against Award employees, and that there would be detriment to the employees in
terms of their ability to interact with family and friends, therefore the proposal should not proceed until determined by the
Commission - Respondent submitted that there was no basis for an interim order, as there was no evidence before the
Commission of any deterioration in industrial relations in respect of the present matter - Further, Respondent denied that there
was any basis of the Applicant's assertion as to discrimination, and that the change to shift arrangements, will apply equally to
Award and workplace agreement employees - Commission found that in the absence of any experience of working such an
arrangement, allegations of detriment or benefit as the case may be, will be somewhat speculative and hypothetical Commission ordered that the Respondent's proposed changes be implemented only in the interim, pending the hearing and
determination of the substantive claim - Interim Order Issued - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers & Others -v- BHP Iron Ore Ltd - C 110 of 2002 - KENNER C - 02/09/02 - Metal Ore Mining ......
Conference re alleged dismissal - Applicant Union argued that dismissal of union member was unfair and that the Commission did
have jurisdiction to deal with the matter because member was employed in Western Australia - Respondent opposed the
application and objected on the grounds of lack of jurisdiction in that the employee was employed in the Northern Territory
under the terms and conditions of an agreement certified in the AIRC - Commission found that it could not deal with an
industrial dispute which occurred outside Western Australia and that Union coverage was to operate within this state of
Western Australia - Dismissed for want of jurisdiction - The Australian Workers' Union, West Australian Branch, Industrial
Union of Workers -v- MacMahon Contractors Pty Ltd - C 157 of 2002 - GREGOR C - 29/08/02 - Services to Mining...............
Appeal against the Decision of Respondent to terminate re unfair dismissal - Appellant was invited to make submissions as to whether
she should be allowed to proceed in light of the lengthy delay in the matter - Appellant sought an application for an extension
of time and argued that the appeal was lodged because she was forced to resign and that was caused by the Respondent's
conduct and that she had been victimised and harassed - Respondent opposed the appeal and argued that Appellant had
resigned and was not dismissed and that if the appeal were to proceed after such a long delay the Respondent would be
prejudiced - Public Service Appeal Board found that Appellant failed to respond to correspondence from the Registrar for over
2 years and that there was no explanation for the delay and that no information had been provided to allow the PSAB to make
any assessment of hardship or prejudice to Appellant - Further, Public Service Appeal Board found that the extension of time
for filing the appeal be dismissed and that the PSAB had reservations regarding jurisdiction to deal with an appeal by an
employee who had resigned - Dismissed - Ms C O'Leary -v- Building Management Authority - PSAB 10 of 1995, PSAB 11 of
1995 - Public Service Appeal Board - SCOTT C - 05/09/02 - Government Administration ..........................................................
1
Application for stay of proceedings pending appeal in Matter No. A4 of 2002 (82WAIG2432) re application for a new award - The
ground of appeal was against the decision of the Commission In Court Session declaring that it had jurisdiction to deal with an
application for an award - Industrial Appeal Court reviewed submissions from the parties and concluded that this case did not
present exceptional circumstances such as to justify the stay - Dismissed - Burswood Resort (Management) Ltd -v- Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 10 of 2002 - Industrial Appeal Court
- Anderson J. - 29/07/02 - Accommodatn, Cafes&Restaurants......................................................................................................
Application for compensation on the grounds of unfair dismissal - Applicant argued that he was dismissed when a supervisor said
"you'd better call it quits" - Respondent argued the Applicant resigned, the application was lodged out of time and therefore the
Commission was without jurisdiction - Respondent further argued that in the event of the Commission finding that a dismissal
took place, it was not unfair in all the circumstances - Commission determined date of dismissal and found that the application
was lodged within time and therefore had jurisdiction to hear the matter - Commission found that Applicant was dismissed
unfairly, ordered compensation for the period from the termination to when the Applicant found new employment and gave
reasons therefore - Granted - Mr A Horsting -v- GBF Underground Mining - APPL 609 of 2002 - WOOD C - 18/09/02 - Other
Mining...........................................................................................................................................................................................
Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that she was owed the balance of a two
year contract and sought to be placed in a position with equal remuneration and paid until such position was found Respondent argued the Applicant was employed by another company and was subject to a probationary period, after which
neither party was obliged to continue the employment relationship - Commission found the Applicant was employed by
another company and consequently found a lack of jurisdiction - Commission further found the contract was structured so that
the employment would not be ongoing unless agreed to - Dismissed for want of jurisdiction - Ms J Kersting -v- Aboriginal
Group Training Inc (WA) - APPL 104 of 2002 - WOOD C - 27/09/02 – Finance.........................................................................
Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicants were not employees, they were
engaged as subcontractors and as they were not under direct or indirect control of Respondent, Commission lacked jurisdiction
to hear the matter - Respondent conceded that if found to be employees, the Applicants were summarily dismissed in a
procedurally unfair manner - Commission reviewed authorities and found that Applicants could not be described as conducting
their own business, that they were unable to delegate work or set their rate of remuneration, that they worked part time, not
casual and were entitled to the full amount of compensation - Granted - Ms BA Crute -v- Perth Road Express ACN 079876323
- APPL 1942,1943 of 2001 - SMITH C - 16/09/02 - Road Transport ............................................................................................
Application re contractual entitlements - Applicant argued that Respondent had terminated the employment without the one week's
notice based on the terms of the unregistered workplace agreement - Respondent objected to and denied the claim regarding
any outstanding liability and that its obligations had been discharged - Commission found that the provision in the unregistered
workplace agreement did not form part of the contractual relationship and that the Workplace Relations Act should be
considered and that the Commission's jurisdiction did not extend to the enforcement of the entitlements under the Workplace
Relations Act - Dismissed - Ms JA Smith -v- Graham Gishubl Pty Ltd T/As Ray White Greenwood - APPL 479 of 2002 COLEMAN CC - 24/09/02 - Property and Business Services .......................................................................................................
Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that he was summarily terminated and
sought compensation for medical costs, payment of wages since termination, notice and annual leave entitlements pursuant to
his contract - No appearance by Respondent - Commission found it had no jurisdiction to order payments arising out of
workers' compensation claims - Commission found that Applicant was terminated without notice and was made redundant Commission found Respondent had breached part 5 MCE Act and on this basis alone, the dismissal was harsh, oppressive and
unfair - Commission found that contractual benefits claim was one to which Applicant was entitled under his contract of
service - Granted - Mr GB Workman -v- Westday Investments Pty Ltd ACN 068 100 658 T/A Metro Filters - APPL 710 of
2002 - HARRISON C - 27/09/02 - Road Transport.......................................................................................................................
Application re unfair dismissal and contractual entitlements - Commission directed both parties to provide discovery on affidavit and
production of documents - Applicant argued that Respondent had failed to discover documents in its possession, custody or
relating to the matters in question in these proceedings - Respondent raised the decision in 'Hot Copper' as to whether
Commission had the jurisdiction to entertain the Applicant's claim - Commission found that it had jurisdiction to deal with the
application and ordered the discovery of documents - Order Issued - Mr AR Ross -v- Chevron Australia Pty Ltd - APPL 226 of
2002 - KENNER C - 16/09/02 - Oil and Gas Extraction ...............................................................................................................
Appeal against Decision of Respondent to suspend Appellant - Appellant sought an order for discovery, production and inspection of
documents in relation to this matter and argued that those documents would assist and deal with the establishment of the
inquiry or investigation of the allegations or complaints made against him - Respondent opposed the application for a number
of reasons including the jurisdiction of the Public Service Appeal Board to deal with the matter and that the Appeal was out of
time - Public Service Appeal Board found and concluded that certain orders for discovery, production and inspection would be
issued as these orders were appropriate for this matter - Order Issued - Mr S Kelly -v- Director General, Department of Justice
- PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 23/09/02 - Government Administration....................................
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2
Appeal against decision of Public Service Arbitrator (82 WAIG 596) re transfer of an employee and exclusion from prison Appellant argued that PSA erred in finding that some or all of the substantive matter was outside its jurisdiction by virtue of
s80E(7) of the IR Act 1979 - Respondent argued that there was no jurisdiction at first instance to make the orders sought and
the power to transfer an employee was a statutory power conferred on the Respondent by s65 of the PSM Act - Full Bench
reviewed IR Act, PSM Act, and the Ishmeal Case and found that the PSA clearly had jurisdiction to hear and determine the
matter and should have found that the purported transfer was outside power and void - Full Bench reviewed Prisons Act and
found that the decision of the Prison Superintendent to exclude the employee from the prison affected her rights as an
employee and was an industrial matter - Upheld and Remitted - Civil Service Association of Western Australia Incorporated v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC - 25/09/02 - Other
Services .........................................................................................................................................................................................
4
Applications for Orders pursuant to section 66 - Applications for stay of hearing - Applicants argued that an order or directions
relating to the rules of the Respondent Union making Respondent Union abide by and observe the Respondent's Union rules Intervener without objection argued that application was not an application under section 66 in that it did not seek an order or
directions relating to the rules of the Union and as a consequence had no jurisdiction to hear this application - Respondent
denied any breaches of its rules and that the package contained the agreement of the introduction of and concept of
broadbanding - President found it had both the jurisdiction and power to make an order and then turned to the exercise of the
President's discretion - Further, President proposed to order that the parties engage in a conference convened by the Registrar
to resolve their differences - Order Issued - M Braysich -v- The State School Teachers Union of W.A. (Incorporated) - APPL
806 of 1990 - President - SHARKEY P - 28/06/90 - Government Administration.........................................................................
Conference referred re eligibility to be converted to permanency - Applicant Union argued that its member has been unfairly treated
by Respondent in that its member meets the criteria for "Conversion of Entry Level Contract Officers to Permanent Status" in
accordance with the Premier's Circular No. 7/01 - Applicant Union sought an order that the Respondent reinstate its member,
convert his employment to permanency, and deem his employment to be continuous - Respondent objected to the orders
sought and argued that union member does not meet the criteria for conversion to permanency status because his was a five
year fixed term contract which does not meet the criterion of being "fixed term contracts continuously rolled over", that
Applicant's employment was related to work which was externally funded and that Respondent had acted with consideration in
that it provided Applicant with a further short term contract following the expiration of his five year contract - Public Service
Arbitrator found on evidence that Applicant did not meet the criteria for conversion and that Applicant's work was very much
substantially externally funded - Further, PSA found that in these circumstances rather than prejudice the Respondent's case, its
actions have demonstrated its desire to be a considerate and helpful employer to the degree that it was able, therefore,
Applicant has not been treated unfairly - In its Further Reasons, PSA reviewed relevant sections of the IR Act, PSM Act and
was of the view that the Public Sector Standard relating to appointment creates no impediment to the Arbitrator's jurisdiction in
this matter - PSA also found that it was not appropriate to re-open the hearing as there was nothing new before it which would
constitute a relevant consideration - Dismissed - Jurisdiction Found and Application to re-open dismissed - The Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Agriculture - PSACR 39 of 2002 - Public
Service Arbitrator - SCOTT C - 04/11/02 - Government Administration ......................................................................................
Conference re breach of the requirements of the Public Sector Management Act, 1994 - Applicant Union applied for a declaration that
Respondent cease and desist workplace bulling and that Respondent provide the necessary assistance to relocate its member to
suitable alternative position within the public sector and that Respondent place its member on paid leave with all leave
entitlements utilised whilst on workers compensation to be reinstated - Further, Applicant Union sought an order for discovery
of documents - Respondent opposed the application and argued that member had lodged a workers' compensation claim
alleging she was suffering work induced stress and opposed the discovery of documents and that it was frivolous - Commission
found that the scope and purpose of the Industrial Relations Act and the Workers' Compensation and Rehabilitation Act 1981
were different and dealt with jurisdiction under IR Act - Further, Commission proposed to grant the CSA's application and
issue an order for the discovery, inspection and productions of documents - Order Issued - The Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAC
20 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 - Government Administration.....................................................
Application for contractual entitlements - Applicant sought payment for the balance of his contract and accrued leave for the period
7/7/01 - 31/12/01 - Applicant submitted that he was not bound by the terms of the Respondent's 1996 agreement and its
successors as he was not a party to it and was not involved in the making of the agreement - Further, Applicant submitted that
the provisions of s170CM of the Federal Workplace Relations Act 1996 does not apply to him as he was a fixed term
employee - Respondent submitted that Applicant was employed for a fixed term of three years, that the letter of offer specified
the 1996 Agreement as the relevant award or agreement and since the 1996 Agreement has been superseded by the 2000
Agreement, the Applicant's terms and conditions of employment was that of the 2000 Agreement - Commission reviewed
relevant clauses of the Agreement and found that the notice provision on termination was applied rightly to the Applicant as
part of his contract - Dismissed - Mr I Brady -v- Challenger Tafe (ACN 598 183 708 73) - APPL 246 of 2002 - WOOD C 11/10/02 – Education .....................................................................................................................................................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because of the treatment that she had to suffer that led to
her resignation and that she was unaware of the time limit prescribed by the I.R. Act - Respondent argued that application was
out of time and opposed the extension of time and concluded that Commission did not have jurisdiction to deal with matter Commission referred to the principles that considered the nature of ss 29(1)(b)(i) and 23A of the Act and found that Applicant
was not dismissed from her employment but left the employment voluntarily and therefore there had been no dismissal to
attract the jurisdiction of the Commission - Dismissed for want of jurisdiction - Ms N Azzalini -v- Perth Inflight Catering APPL 1507 of 2002 - KENNER C - 16/10/02 - Food Retailing .....................................................................................................
Application referred under s.7G and s.29(1)(b)(i) of the I.R. Act, 1979 alleging unfair dismissal - Commission was asked and agreed
to determine a preliminary issue re jurisdiction to entertain the claim based on the Respondent's contention that the Applicant
had applied to the Commission to determine the matter under s.7F of the Act - Commission reviewed the relevant sections of
the Act and found that the nature of the application was clear to the Respondent at the outset and was filed within the required
time frame - Further, given the circumstances that the union offered an explanation for the incorrect form being used, and
moved quickly to rectify the defect, Commission was of the view that there was no prejudice to the Respondent - Commission
was satisfied that it was appropriate to accept the application as an application pursuant to s.7G of the Act to enable the
Applicant's unfair dismissal claim to be dealt with - Jurisdiction Found - Mr BG Dyer -v- Iluka Resources Limited - APPL
1073 of 2002 - HARRISON C - 12/11/02 - Metal Ore Mining ......................................................................................................
Application seeking reinstatement and an order for loss of remuneration on grounds of unfair dismissal and six months salary in lieu
of notice - Additionally, Applicant sought "lost salary and benefits from the date of dismissal to the date of reinstatement" Respondent denied claims and denied that the Applicant was dismissed in order to attract Commission's jurisdiction Commission reviewed authorities and found on evidence that Applicant's employment, by express agreement between him and
the Respondent, came to an end in accordance with its own agreed terms, on the final day of the Applicant's employment Further, Commission found that there was no "dismissal" for the purpose of the Acts, as the Applicant contended, to ground
jurisdiction in this matter - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - APPL
1455 of 2001 - KENNER C - 24/10/02 - Other Mining .................................................................................................................
Application pursuant to s.27(1)(a) of the I.R. Act, 1979 seeking the dismissal of the substantive proceedings re unfair dismissal - The
grounds in support of the application is that there was currently on foot concurrent proceedings in the Australian Industrial
Relations Commission, a claim by Applicant alleging that her dismissal was harsh, unjust or unreasonable - Commission
reviewed principles in "Fitzpatrick" and found that the principles applied with equal force to these proceedings, and having
regard to those principles, and sections 26(1)(a) & (c) of the Act, Commission exercised its powers pursuant to section 27(1)(a)
to dismiss the substantive application - Dismissed - Ms JC Holm -v- Shire of Gingin - APPL 834 of 2002 - KENNER C 16/10/02 - Government Administration .........................................................................................................................................
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JURISDICTION—continued
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair, that he had been denied
reasonable notice and adequate redundancy payment and that decision to terminate and abolish position was done without
consultation - Respondent argued that it had not terminated Applicant's employment nor did it intend to, instead in a situation
of crisis had attempted to discuss and consult the likely effects upon him and consider the options - Further, Respondent in
making position redundant had a myriad of alternatives but, Applicant had conducted himself in an entirely inappropriate and
unprofessional manner and his conduct was such as to destroy the trust, faith and goodwill necessary for senior managers Commission found that Applicant's employment had not been terminated and the loss suffered by Applicant was due to his
own conduct and not to the termination and his conduct which prevented Respondent from providing him with an offer of an
alternative position - Further the application as it related to the first and second Respondents were dismissed and Applicant
ought now indicate his intentions in respect to the third named Respondent - Dismissed - Mr AG Matthews -v- Cool or Cosy
Pty Ltd; Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - APPL 1502 of 2001 - SCOTT C - 31/10/02 – Various

3037

Application re unfair dismissal - Applicant argued she was not given any notice and the Respondent did not warn her about problems
with her work - Respondent objected to and opposed Applicant's claim - Respondent argued that Applicant was offered the
position because she presented herself as an experience minute taker but her work fall far short of what one would expect from
an experienced minute taker - Commission reviewed authorities and found on evidence that there was an implied and express
representation by Applicant that she possessed the requisite skills necessary to satisfactorily perform the duties of the position Further, Commission was not persuaded that giving Applicant more time would have in any way affected the outcome, hence
the dismissal was not unfair - Dismissed - Mrs R White -v- Motor Trade Association - APPL 414 of 2002 - KENNER C 28/10/02 - Business Services .........................................................................................................................................................

3064

2

Appeal against Decision of Commission (82WAIG2272) re Commission's jurisdiction to hear and determine Matter No. CR54/2002 Appellant's grounds of appeal were that the Commission erred in finding that it had jurisdiction to hear and determine the
matter, to interpret and apply the workplace agreement contrary to the evidence of the Respondent's witnesses, and without
power and contrary to the Act, that part-time employment could exist where 38 hours per week of work was performed and
that there were two contracts of employment - Full Bench reviewed relevant sections of the I.R. Act, WA Act and found that
s.23 could confer no jurisdiction because the matter was not an "industrial matter" as defined in s.7 of the Act, and it was clear
that no jurisdiction existed under s.44, therefore, the Commissioner at first instance erred in so finding - Further, Full Bench
were satisfied that the matter of appeal was of such importance that in the public interest the appeal should lie - Upheld and
Quashed - Altone Park Golf Club -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch - FBA 42 of 2002 - Full Bench - SHARKEY P/KENNER C/WOOD C - 06/12/02 - Other Services ................................

3205

Application re transfer of member - Application remitted back to Commission for further hearing and determination according to law
- Applicant Union argued that the decision of Respondent to transfer member from the position of Prison Support officer in
Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and that Respondent be made
to return member to work at Broome Regional Hospital or transfer her to suitable alternative employment in Broome - Further,
that Respondent pay damages for breaching their implied obligation to always act in a manner consistent with maintaining
confidence in the employment relationship - Respondent opposed orders sought - Public Service Arbitrator found that the
decision to transfer member to Hakea Prison was unlawful and declared and ordered in part the orders sought by Applicant
Union - Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice
- P 2 of 2001 - Public Service Arbitrator - BEECH SC - 04/12/02 - Other Services .....................................................................

3250

Complaint re breach of Workplace Agreement re unfair dismissal - Applicant argued that dismissal was unfair and sought
compensation and that the workplace agreement governed and controlled the employment relationship - Further, Applicant
argued that Respondent had orchestrated the refusal to register the workplace agreement in order to prejudice him and that
Respondent's interlocutory application was entirely without merit and had been brought frivolously and vexatiously Respondent opposed the claim on the grounds that there was no registered workplace agreement under the Act, and
Magistrate's Court had no jurisdiction to deal with the matter - Industrial Magistrate found that the workplace agreement was
never registered and it did not have the jurisdiction to hear and determine an unfair dismissal claim where the workplace
agreement was never registered - Reasons for Decision Issued - Mr GW Rogers -v- DMW Constructions Pty Ltd - M 153 of
2002 - Industrial Magistrate - Cicchini IM - 26/09/02 - General Construction ..............................................................................

3256

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and he was also entitled to
two weeks notice - Respondent argued that application was out of time, that Applicant was not an employee with Respondent
and that he was summarily dismissed for ignoring warnings regarding his behaviour - Commission found that application was
38 days out of time and that there was no good reason for the delay - Further, Applicant conceded that payments were made to
his family company and the family company invoiced Respondent for his services - Commission was not persuaded that on
balance the merit of the Applicant's substantive application was strong as he was terminated for ignoring warnings regarding
his behaviour - Dismissed - Mr AW Andrew -v- Metway Property Consultants & Auctioneers - APPL 1745 of 2002 - BEECH
SC - 15/11/02 - Property Services ................................................................................................................................................

3260

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that no substantive reason could
be made out for his termination, that in relation to procedural unfairness it was clear that Respondent had made up his mind to
replace him and that the whole process of termination was harsh, oppressive and unreasonable - Respondent argued on
numerous grounds, including that the actions of the Applicant in failing to comply with the instructions and directions given by
Respondent clearly constituted a serious repudiation of his contract of employment as he clearly indicated that he did not
intend to be bound by the terms of his contract of employment, that this repudiation was serious when one regard to the
correspondence which show that he had clearly been placed on notice that his performance was lacking - Further, Respondent
argued that in the event the Commission makes a finding that the termination was unfair, Applicant has not been able to prove
that he had suffered a loss and that in relation to any award for injury there was no medical evidence that he was subjected to
steres in any way - Commission reviewed legal principles and was satisfied that the Applicant was warned that his employment
was at risk if his performance and conduct did not improve, and that he could be terminated unless he submitted an appropriate
business plan - Further, Commission found that the manner in which the termination was effected was unfair because
Applicant was not given a proper opportunity to address why he should not be dismissed, that the circumstances of the
termination process were oppressive and ordered Respondent to pay Applicant compensation for being unfairly and
oppressively dismissed - Granted and Order Issued - Mr GF Bantoft -v- NACA Logistics Group Pty Ltd Trading As Vanguard
Logistics Services WA - APPL 523 of 2002 - SMITH C - 03/12/02 - Other Transport ...............................................................

3262

Application re unfair dismissal seeking reinstatement - Applicant argued that he did not at any time leading to his dismissal, breach
his contract of employment and that the process engaged by Respondent to dismiss him was itself unfair - Respondent opposed
the claim and argued that Applicant was fairly dismissed for theft and for his conduct in relation to a subsequent investigation
into that matter - Commission found on evidence that Applicant deliberately misled the Respondent, including telling lies to
his immediate supervisor and he perpetuated this dishonesty in the formal investigation undertaken by Respondent - Further,
Commission found that Applicant was aware of the possible consequences of his actions and he knew that dismissal was a
possible outcome of the investigation - Commission found there was no breach of procedural fairness because Applicant's
dishonesty amounted to a gross breach of trust - Dismissed - Mr CJ Matthews -v- Iluka Resources Limited - APPL 1053 of
2002 - KENNER C - 15/11/02 - Other Mining ............................................................................................................................
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LEAVE WITHOUT PAY
Application for Orders pursuant to section 80E - Applicant Union argued that Respondent pay its member the salary equivalent to the
period of annual leave taken for financial reasons whilst suspended on leave without pay - Further, Union argued that it was
unconscionable that an innocent person should suffer detriment as a result of a disciplinary process which found her innocent Respondent argued that member had accepted a lump sum payment for her accrued annual leave and also had access to her
annual leave credits and that she was not required to provide a reason for taking annual leave - Public Service Arbitrator found
access to the leave was applied for during the period of suspension without pay because of the employer's decision to suspend
employee without pay - Further, Public Service Arbitrator found the investigation showed the alleged breach of discipline did
not occur and that Respondent was obliged to return the member her pay she would otherwise have received for the period of
suspension without pay and that the Order was to payout the accrued leave now recredited - Granted - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Justice - P 13 of 2002 - Public Service
Arbitrator - BEECH SC - 23/07/02 - Government Administration.................................................................................................

2178

LONG 2SERVICE LEAVE
Appeal against Decision of Commission (82WAIG478) re dismissed application for contractual entitlements - Appellant argued that
Commissioner erred in fact and in law in finding that the terms of clauses 4.3 and 4.4 of the employment agreement were
ambiguous and that evidence of pre-contractual discussions were admissible and that Commissioner erred in fact and in law in
finding that Appellant had not made out a case to the entitled payments of pro-rata annual leave, long service leave and
superannuation - Respondent argued that there was no entitlements due to Appellant and that agreement only created a salary
guarantee - Full Bench followed the principles applied to the admission of extrinsic evidence in relation to the question of
interpretation of a written agreement and Full Bench found that there was not a patent or latent ambiguity and that matter had
not been made out by Appellant - Dismissed - Mr NL Knight -v- Alinta Gas Ltd - FBA 12 of 2002 - Full Bench - SHARKEY
P/WOOD C/HARRISON C - 19/08/02 - Electricity and Gas Supply.............................................................................................

2392

2

Appeal against Decision of Industrial Magistrate (82WAIG322) re long service leave - Appellant argued that the learned Magistrate
misdirected himself when he took into account the references to the long service leave in sections 8 and 9 of the Long Service
Leave Act in his interpretation and erred in interpreting section 7(2) of the LSL Act - Further, the learned Magistrate failed to
exercise discretion to determine that the Respondent was not entitled to payments as claimed in light of payments received and
erred in law when he misapplied the onus of proof when he evaluated the matter before him by examining whether Respondent
was not a subcontractor but an employee during the relevant period - Respondent opposed the Appeal- Full Bench found that if
Respondent was an employee and not a subcontractor then he was entitled to the long service leave that he claimed and the
Full Bench looked at the relevant principles to determine whether he was an employee as defined in the LSL Act - Full Bench
also considered that the control test was significant and remained the soundest guide to determine the employment relationship
- Full Bench found that there was no partnership and no partnership of business and that they were both employees and that the
Industrial Magistrate was correct in finding that Respondent was entitled to long service leave - Dismissed - United
Construction Pty Ltd -v- Mr J Birighitti - FBA 5,23 of 2002 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 19/08/02 Construction Trade Services ..........................................................................................................................................................

2409

Appeal against Decision of Respondent to dismiss union member on 31/05/2001 - Appellant Union argued that there were a number
of grounds of appeal in the alleged unfair dismissal of union member - Appellant Union argued that Respondent had breached
various sections of the Public Sector Management Act 1994 and Public Sector Management Regulations 1994 and that
Respondent initiated disciplinary proceedings against member as a vindictive and revengeful action against him - Respondent
argued that member was dismissed following a disciplinary enquiry conducted in accordance with the Public Sector
Management Act 1994, where the enquiry found that five charges were proven - Public Service Appeal Board found that many
of the grounds were not made out and the success of one ground alone did not mean the appeal was made out and the appeal
was dismissed - Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water
and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC - 06/12/02 - Government
Administration ...............................................................................................................................................................................

3353

MANAGERIAL PREROGATIVE
Application re unfair dismissal - Applicant argued that his dismissal was unfair because there was a lack of discussion or opportunity
to respond to any of the allegations made against him - Further, Applicant denied that he admitted any wrong doing or that he
was going to leave and sought compensation - Respondent argued that Applicant had breached the company policy in relation
to sexual harassment and that he had admitted wrong doing - Commission found that Applicant was not given any opportunity
to discuss or put his case forward and that the process lacked any fairness and that the dismissal was harsh - Further,
Commission found that reinstatement was not practical and awarded compensation - Granted - Mr RJ Hinkley -v- Eurest
(Australia) Catering & Services - APPL 1814 of 2001;APPL 279 of 2002 - WOOD C - 22/07/02 - Other Services ....................

2207

Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had stood her down but never asked
her to return to work and that Respondent's name should be amended because mistake was simple and under the act it was
capable of being amended - Respondent argued that application was defective as Applicant incorrectly named Respondent and
accordingly there was no jurisdiction and application should be struck out - Further, Respondent argued that Applicant was on
three months probation and she had not proven herself as her attendance was not satisfactory and had also abused another
employee - Commission found that Applicant had limited knowledge of legal proceedings or the consequences at law of
properly naming the employer and Commission exercised its discretion under s.27(1)(m) of the I.R. Act - Commission found
that Applicant was employed on trial or on probation for a period of three months and quite clearly knew she was on trial and
that she had to improve her attendance - Further, Commission found that Respondent was entitled to terminate Applicant's
employment - Dismissed - Ms FE Anderson -v- Ted Kilbey Berkeley Challenge Pty Ltd - APPL 650 of 2002 - SMITH C 22/10/02 - Other Services ..............................................................................................................................................................

2988

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair, that he had been denied
reasonable notice and adequate redundancy payment and that decision to terminate and abolish position was done without
consultation - Respondent argued that it had not terminated Applicant's employment nor did it intend to, instead in a situation
of crisis had attempted to discuss and consult the likely effects upon him and consider the options - Further, Respondent in
making position redundant had a myriad of alternatives but, Applicant had conducted himself in an entirely inappropriate and
unprofessional manner and his conduct was such as to destroy the trust, faith and goodwill necessary for senior managers Commission found that Applicant's employment had not been terminated and the loss suffered by Applicant was due to his
own conduct and not to the termination and his conduct which prevented Respondent from providing him with an offer of an
alternative position - Further the application as it related to the first and second Respondents were dismissed and Applicant
ought now indicate his intentions in respect to the third named Respondent - Dismissed - Mr AG Matthews -v- Cool or Cosy
Pty Ltd; Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - APPL 1502 of 2001 - SCOTT C - 31/10/02 – Various.

3037

Conference referred re termination - Applicant Union argued that the employee terminated occupied the position of shop steward and
the reasons relating to the termination was wholly disproportionate to the alleged conduct and sought reinstatement to the
former position - Respondent refuted the claim and argued that the conduct of the member in verbally abusing, humiliating and
intimidating members of the workforce was completely unacceptable - Further, Respondent argued the behaviour had the
potential to undermine Respondent's approach to operational effectiveness and its commitment to pursuing safety goals and
that when confronted with the effect of conduct member had demonstrated a lack of regret and sincerity - Commission found
the fact of the allegations were never denied by member and member was fully aware of the investigation and allegations
regarding his conduct and there was no summary dismissal - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -vMidland Brick Company Pty Ltd - CR 113 of 2002 - GREGOR C - 01/11/02 - Construction Trade Services ...............................
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MANAGERIAL PREROGATIVE—continued
Applications for Orders pursuant to Section 80E - Applicant and Applicant Union argued that Respondent's treatment of Applicant in
its consideration and non-approval of his expression of interest in and eligibility for voluntary severance was unfair,
inconsistent and/or unlawful - Applicant sought to be offered voluntary severance and paid an amount for voluntary severance
calculated at the enhanced rate applicable immediately prior to 30 June 2002 - Respondent argued that no decision to abolish
the position of Applicant was ever formally made, however, the recommendation the Applicant be released if authorisation for
the position to be abolished was given - Public Service Arbitrator found that the Applicant's position was never abolished and
still occupied the position and the actual decision to abolish had not been formally made - Further PSA found that there was no
unfairness prejudice or detriment - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director
General, Department of Consumer and Employment Protection – Nos. P 36, P 55 of 2002 - Public Service Arbitrator - SCOTT
C - 20/11/02 - Government Administration ...................................................................................................................................

3246

MEAL MONEY
3
Application by Respondents to vary the Transport Workers' (General) Award No. 10 of 1961 - Union contended that Clause 15(1)
was not inconsistent with the rationale for the payment of meal money set out in 70WAIG2555 and 71CAR594 and that the
suggestion that the current clause was obsolete or inequitable as it significantly disadvantaged employers had no basis at all Respondents argued that clause 15(1) of the Award was obsolete and inconsistent with the rationale for the payment of meal
money and the current clause was inequitable as it unfairly advantaged employees and significantly disadvantaged employers Commission in Court Session concluded that Respondents had not discharged their onus of proof and was unable to accept the
contentions made by Respondents and that there was no evidence that clause 15(1) was an obsolete provision that needed to be
updated - Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -vGordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 01/10/02 - Road Transport ..............................................................................................................................

2660

MISCONDUCT
1
Appeal against Decision of Full Bench (81WAIG3031) re order for reinstatement of an employee on the grounds of unfair dismissal
and written warning - Appellant argued that Full Bench erred in its interpretation of the Appellant's non-harassment policy Appellant argued the Full Bench looked at the two aspects of the employees conduct in isolation rather than together and then
deciding if in all the circumstances the dismissal was harsh oppressive or unfair - IAC reviewed authorities and found that it
was open to the Commission to find that the employee's dishonesty at an inquiry although wrong and a gross error of
judgement, arose initially out of a concern to save his employment in a setting in which he felt under threat and that his writing
on a draft affidavit did not constitute harassment within the employer's policy - Dismissed - BHP Iron Ore Pty Ltd -vCONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - Walsh J./Pidgeon J./Scott J. - 04/06/02 Metal Ore Mining..........................................................................................................................................................................

1188

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair
because she was falsely accused and reported to the police which included complaints that she had stolen funds from
Respondent - Further, Applicant argued that benefits owed were denied which she was entitled to under her contract of
employment which included wages, disbursements, annual leave and superannuation - Respondent argued that the Commission
had no jurisdiction to deal with application as it did not employ Applicant, that at all material times Applicant was engaged as
a contractor - Further, Applicant had abused her position in unacceptable conduct and thus justified her termination Commission found that Applicant was an employee and was dismissed unfairly as no prior procedural fairness was given and
Respondent acted inappropriately - Further, Commission found that reinstatement was impractical and awarded compensation
and denied contractual entitlements over a time payment arrangement - Ordered Accordingly - Mrs SS Booth -v- Ngaringga
Ngurra Aboriginal Corporation - APPL 1570 of 2001 - SMITH C - 17/05/02 - Other Services ....................................................

1250

Application re unfair dismissal - Applicant argued that his dismissal was harsh, oppressive and unfair because he was summarily
dismissed on a false accusation of stealing, that the dismissal was effective immediately with no payment in lieu of notice and
that the Respondent failed to afford him a proper opportunity to refute the allegations - Respondent argued that the Applicant
had breached the company policy because he was aware that nothing was to be removed from the premises without
Respondent's express permission - Commission found on evidence that the goods were not removed with authority and in
doing so the Applicant was guilty of misconduct - Further, Commission found that termination was not harsh or unfair Dismissed - Mr L Delphin -v- Sicilian (WA) Pty Ltd ACN 095 478 185 t/a The Sicilian (Subiaco) - APPL 1617 of 2001 GREGOR C - Accommodatn, Cafes&Restaurants ........................................................................................................................

1278

Application re unfair dismissal - Applicant argued that the McIntyre Report should not be introduced into evidence because it
provided little probative value to support the contention that the Commission should alter the finding of unfairness it had made
- Respondent argued that the McIntyre Report should be introduced because it clearly established Applicant's serious
misconduct on the probabilities and was directly relevant to the fairness of the dismissal both in fact and in law - Commission
found and accepted the McIntyre report into evidence and that Respondent had made a reasonable inquiry into the alleged
misconduct and satisfied itself on reasonable grounds that Applicant was guilty of misconduct and that dismissal was not
unfair - Dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council - APPL 622 of 2001 GREGOR C - 28/06/02 - Government Administration ..................................................................................................................

1302

Conference referred re disciplinary notices issued to employees who attended a stop work meeting - Applicant Union argued
attendance by their members was authorised by the relevant industrial agreement or the Respondent expressly, and sought an
order that the disciplinary notes be removed-Respondent argued the meeting was unauthorised - Commission found the issues
were whether the terms of an unregistered 1997 agreement were incorporated into a 1999 agreement or the contract of
employment or whether the employees had attended with the Respondent's informed consent - Commission found no express
provision in the 1999 agreement that incorporated the provisions of a 1997 agreement and the parties had been conducting their
workplace relationships based solely on the 1999 agreement - Commission found it had to rely on the evidence before it and
escorting workers from the work site was consistent with the Respondent's health and safety obligations, not tacit approval of
what it regarded as an unauthorised stop work meeting and the employees had been told in no uncertain terms about the
possible consequences of their actions - Commission found there was nothing unfair or untoward in the Respondent's
investigation process - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBHP Iron Ore Ltd - CR 40 of 2001 - KENNER C - 21/06/02 - Metal Ore Mining ........................................................................

1327

Appeal against decision of the Respondent re the severity of a penalty imposed on 26/03/2002 - Appellant argued that the severity of
the penalty imposed on him was excessive - Respondent argued that consideration was given to the seriousness of the charges
and the personal circumstances of Appellant before decision was made - Public Service Appeal Board found that the penalty
was manifestly excessive and that it seemed quite out of proportion to the offences and actual consequences to the Department
- PSAB quashed the reduction in classification and decided on suitable penalty to be imposed - Upheld - Mr V Walker -vDepartment of Justice - PSAB 6 of 2002 - Public Service Appeal Board - BEECH SC - 24/06/02 - Government Administration

1354

1

Appeal against decision of Full Bench (81 WAIG 2865) re unfair dismissal and contractual entitlements claims - Appellant argued
Full Bench erred in finding that the magnitude of dishonesty or breach of fiduciary duty was not sufficiently great as to justify
summary dismissal, the Commission did not have jurisdiction to entertain the appellants claim for a set-off payment in respect
of salary sacrifice and failing to remit the matter back to the Commission - IAC found that the Full Bench misconstrued the test
to be applied in determining whether summary dismissal was justified - IAC found Commission had jurisdiction re claim for
annual leave - IAC reviewed the Conti Case and found that the salary sacrifice arrangement fell within the ambit of s17D(1)(b)
of the MCE Act in that the employer was authorised to deduct from the agreed salary the amount nominated as the salary
sacrifice component - IAC found the Commission had jurisdiction to deal with the appellants claim for a payment in respect of
the salary sacrifice component of the contract of employment and the matter must be remitted to the Commission - Upheld and
remitted - Mr I Phippard -v- BGC Australia Pty Ltd - IAC 7 of 2001 - Industrial Appeal Court - Anderson J./Parker
J./Merriman J - 18/07/02 - Construction Trade Services................................................................................................................
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MISCONDUCT—continued
Application for Orders pursuant to section 80E - Applicant Union argued that Respondent pay its member the salary equivalent to the
period of annual leave taken for financial reasons whilst suspended on leave without pay - Further, Union argued that it was
unconscionable that an innocent person should suffer detriment as a result of a disciplinary process which found her innocent Respondent argued that member had accepted a lump sum payment for her accrued annual leave and also had access to her
annual leave credits and that she was not required to provide a reason for taking annual leave - Public Service Arbitrator found
access to the leave was applied for during the period of suspension without pay because of the employer's decision to suspend
employee without pay - Further, Public Service Arbitrator found the investigation showed the alleged breach of discipline did
not occur and that Respondent was obliged to return the member her pay she would otherwise have received for the period of
suspension without pay and that the Order was to payout the accrued leave now recredited - Granted - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Justice - P 13 of 2002 - Public Service
Arbitrator - BEECH SC - 23/07/02 - Government Administration.................................................................................................

2178

Application re unfair dismissal and contractual entitlements - Applicant argued that she was constructively dismissed when her
employment changed from full time to casual and it was unfair - Applicant alternatively argued that her position was part-time
not casual and her later dismissal was summary and unfair and sought compensation - Respondent argued that there was no
constructive dismissal when the type of employment was altered, no later dismissal due to Applicant's casual classification, or
Applicant's conduct justified dismissal - Commission found on evidence that the original contract was terminated by agreement
and substituted for a fresh contract - Commission found the Applicant was dismissed, but her failure to inform the employer of
a mistake in the context warranted a warning not dismissal - Commission found nothing to suggest employment would not
have continued for six months - Granted - Mrs CJ Byrne -v- Mount Hospital Pharmacy - APPL 345 of 2001 - BEECH SC 26/06/92 - Health Services .............................................................................................................................................................

2188

Application re unfair dismissal - Respondent argued that it followed a process and gave Applicant an opportunity to explain his
behaviour prior to dismissal - Commission found that Applicant's behaviour during the hearing illustrated the conduct about
which the Respondent had warned the Applicant and for which he was dismissed - Commission found that Respondent had
ample justification to regard the Applicant's conduct which lead to his dismissal as continuing behaviour, even after warnings
had been given to the Applicant - Dismissed - Mr R De Vos -v- Minit Australia Pty Ltd (acn 000328825) - APPL 464 of 2002 BEECH SC - 30/07/02 - Personal & Household Good Rtlg ...........................................................................................................

2195

Application re unfair dismissal - Applicant argued that his dismissal was unfair because there was a lack of discussion or opportunity
to respond to any of the allegations made against him - Further, Applicant denied that he admitted any wrong doing or that he
was going to leave and sought compensation - Respondent argued that Applicant had breached the company policy in relation
to sexual harassment and that he had admitted wrong doing - Commission found that Applicant was not given any opportunity
to discuss or put his case forward and that the process lacked any fairness and that the dismissal was harsh - Further,
Commission found that reinstatement was not practical and awarded compensation - Granted - Mr RJ Hinkley -v- Eurest
(Australia) Catering & Services - APPL 1814 of 2001;APPL 279 of 2002 - WOOD C - 22/07/02 - Other Services .....................

2207

Application re unfair dismissal - Applicant argued that after initial suspension from his position, he was not given reasons for his
termination and was denied procedural fairness with respect to the termination - Respondent argued that Applicant's
appointment was in an 'acting' capacity until a permanent employee was appointed to the position - Respondent argued that in
any case it had the right to summarily terminate Applicant's employment due to his misconduct and that Applicant was
afforded procedural fairness - Commission found that the contract of employment came to an end as agreed between the parties
- Further, Commission found that Applicant was guilty of gross misconduct justifying summary dismissal - Dismissed - Mr VJ
Jones -v- Yamatji Barna Baba Maaja Aboriginal Corporation - APPL 1614 of 2001 - HARRISON C - 17/07/02 - Community
Services .........................................................................................................................................................................................

2211

Application re unfair dismissal and contractual entitlements - Applicant argued that her suspension with pay, requirement to attend
another store for retraining, absence of details of retraining and Respondent's failure to return her as manager of the store
constituted 'unfair constructive dismissal' - Respondent argued inter alia the Applicant was still an employee, there was no
dismissal, the application was lodged out of time and Commission did not have jurisdiction in the matter - Commission
reviewed Prison Officers Case and found the evidence did not show conduct on the part of the Respondent which showed
either an intention to repudiate the contract or which was calculated to seriously damage the employment relationship Commission further commented on processes of discovery and production of documents - Dismissed - Ms JA Morrison -v Suzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH SC - 06/08/02 - Personal & Household Good Rtlg.................

2225

Applications re unfair dismissals and denied contractual entitlements - Applicants argued that Respondent failed to take into account
their long and faithful service and in all circumstances, termination of employment was harsh, oppressive and unfair and
sought payments in lieu of notice and redundancy - Respondent argued that Applicant's failure to bank regularly constituted
negligence and their attempt to cover up missing money constituted serious misconduct - Commission found that Respondent
failed to satisfy the onus to demonstrate the summary dismissals were fair but was entitled to dismiss the Applicant by giving
notice - Commission concluded that it will hear the parties further as to the rate of pay and compensation that should be
awarded for the failure to provide Applicants notice - Granted - Ms CA Nicholson -v- Anglican Health and Welfare Services
Inc trading Anglicare - APPL 1939 and 1947 of 2001 - SMITH C - 01/07/02 - Personal & Household Good Rtlg .......................

2234

Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicant was dismissed for abusive
language and inappropriate behaviour and she had repudiated her contract - Commission found the Applicant was abusive and
aggressive to her work colleagues and employer, it was different to the normal exchange of swearing in that workplace and a
problem to her colleagues - Commission found the episode on the day of termination was not of such gravity or importance as
to indicate a rejection or repudiation of the contract sufficient to warrant a summary dismissal and that her dismissal was
unwarranted, unfair and harsh - Commission found that the employment relationship would not have survived for more than
eight weeks and limited compensation accordingly - Commission refused to reduce compensation by accounting for annual
leave and payment of notice and gave supplementary reasons therefore - Granted - Ms TA Powell -v- Independent
Metallurgical Laboratories - APPL 1814 of 2001 - WOOD C - 22/07/02 - Business Services.......................................................

2244

Application re unfair dismissal seeking reinstatement and compensation - Applicant argued that given that termination was regarded
as a last resort by Respondent and her unblemished record, she should not have been terminated and the specific conduct relied
upon by Respondent did not warrant summary termination - Respondent argued that Applicant's behaviour constituted gross
misconduct and that possibility of reinstatement was not appropriate as per company policy after 3 months, as proceedings
were pending - Commission found that Respondent did not demonstrate that Applicant was guilty of gross misconduct
justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly because she was not given
opportunity to defend allegations relied upon to effect termination and was therefore denied procedural fairness - Upheld and
Order Issued - Ms DS Alone -v- Needac Ltd - APPL 367 of 2002 - HARRISON C - Community Services..................................

2490

Application re unfair dismissal - Applicant argued that he was summarily dismissed and not given an opportunity to address
allegations made against him - Applicant argued that the Respondent failed to draw allegations of unacceptable workmanship
and attitude to his attention prior to his dismissal - Respondent alleged theft through misappropriation of company funds by
Applicant using the fuel card for his private vehicle without approval - Respondent argued that the dismissal was solely due to
the alleged improper use of the fuel card - Commission determined application by written submissions by consent and found
the Applicant was summarily dismissed - Commission found the Respondent had satisfied evidentiary onus that the Applicant
had committed the act alleged and that Applicant failed to show that his dismissal was harsh, oppressive or unfair, rendering
other issues raised by Applicant irrelevant - Dismissed - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - APPL 628 of 2001 BEECH SC - 23/08/02 - Construction Trade Services ...................................................................................................................
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Application for unfair dismissal and denied contractual entitlements re pay in lieu of notice - Applicant argued that he was dismissed
as a result of queries raised by him as to money due to him under his contract of employment, was deceived in relation to
employment generally and formed the view that the contract was null and void - Respondent argued the Applicant was
dismissed for gross misconduct, namely the abusive telephone conversations, refusal to comply with the reasonable direction
to attend the office and soliciting employment with a major client - Commission reviewed authorities and found the test was
whether the conduct amounted to a gross disregard of an essential conditions of contract, in the sense that there was a wilful
flouting of an essential contractual obligation - Commission found on evidence that the dismissal was not harsh oppressive or
unfair - Dismissed - Mr JK Hoddy -v- Powerplan - APPL 2323 of 2001 - KENNER C - 15/08/02 - Business Services ...............

2524

Application for unfair dismissal and contractual entitlements re payment in lieu of notice and annual leave - Applicant argued that he
was summarily terminated in an unfair manner that was not justified - Respondent argued that there was a mutual agreement to
bring the contract to an end and it was appropriate as the Respondent believed the Applicant was undermining the Respondent
by trying to take a contract away from it - Commission found that the employment was terminated at the instigation of the
Respondent and that Respondent failed to demonstrate that Applicant warranted being summarily dismissed - Commission
found reinstatement was impractical and the applicant took reasonable steps to mitigate his loss - Granted - Mr RJ MYERS -vRA & HE DAVIS TRANSPORT - APPL 230 of 2002 - HARRISON C - 19/08/02 - Road Transport..........................................

2540

Application re unfair dismissal - Applicant argued he had no response regarding his employment status inquiry and it was appropriate
for him to access emails of senior employees in relation to him because the Respondent had breached its own fair treatment
policy, it was not malicious or a serious issue - Applicant also argued the extension of his probation period was illegal, he had
not agreed to it, he was a permanent member of staff and it was not appropriate to terminate him - Respondent argued that
unauthorised access of email was a fundamental breach of Applicant's contract of employment and warranted summary
termination - Commission found that the unauthorised accessing of email constituted gross misconduct sufficient to warrant
summary termination - Further, Commission found the Respondent conducted a reasonable investigation into this matter and
afforded the Applicant procedural fairness - Dismissed - Mr FA Young -v- Anaconda Nickel Pty Ltd - APPL 528 of 2002 HARRISON C - 03/09/02 - Metal Ore Mining..............................................................................................................................

2553

2

Appeal against Decision of Commission (82WAIG1302) re dismissed application re unfair dismissal - Application by Respondent
that appeal demonstrated no merit and that what were submitted to be defects in the grounds (or particulars) of appeal could
not be remedied by an order or that the grounds of appeal did not comply with the regulations of the Industrial Relations
Commission Regulations 1985 - Further, Respondent argued that no application to amend the grounds of appeal and no
particulars of the grounds had been filed - Appellant conceded that the grounds of appeal were not pleaded in the form required
by the Regulations and that no attempt had been made to remedy the situation - Full Bench found that the application was akin
to an application for the summary determination of an action before trial which enabled any matter for the purpose of argument
to be dismissed for any other reason - Full Bench turned to the merits of appeal and found that there were no submissions that
the finding was unfair and that no submissions were made that the finding that the report should be admitted into evidence was
wrong or that the Commissioner erred in the first instance that the Respondent in the use of the McIntyre Report, had not
denied the Appellant procedural fairness - Full Bench found that the appeal be dismissed and that the application be granted Application granted and appeal dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council FBA 33 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 08/10/02 - Government Administration ...................

2649

Application re unfair dismissal and contractual benefits - No appearance from Applicant and matter dismissed for want of prosecution
- Respondent argued that costs be awarded for expenses and losses occurred in preparing and responding to claim as the claim
was frivolous and vexatious - Commission found that application was not frivolous or vexatious and that the matter did not
warrant an order for costs and that the substantive application be dismissed - Dismissed - Mr SA Cocks -v- Duskgale T/A
Encore Automation (Ian Hamilton / Matt Mazzuchelli) - APPL 520 of 2002 - WOOD C - 27/09/02 - Other Mining ...................

2697

Application for compensation on the grounds of unfair dismissal - Applicant argued that a warning letter regarding work performance
was not connected to her dismissal - Respondent argued the Applicant had breached confidential information which amounted
to misconduct and that poor work performance and a possible restructure formed the background to the dismissal - Respondent
argued that the dismissal was not summary - Commission found that Applicant's actions were not sufficient in nature to be
destructive of the confidence in her and that Applicant was not given a 'fair go all round' - Commission could not conclude that
her performance would have continued to be so poor as to warrant dismissal, found reinstatement impractical, awarded
compensation accordingly and gave reasons therefore - Granted - Mrs CJ Koval -v- P.R. Hepple & Sons Pty Ltd - APPL 463
of 2002 - WOOD C - 18/09/02 - Business Services.......................................................................................................................

2714

Conference referred re removal of employment conditions and unfair dismissal - Applicant Union argued that the dismissal of its
member was harsh, oppressive and unfair in all the circumstances and that the removal of members entitlements and failure to
pay entitlements was a denial of a benefit in the employment contract and that member represented the Union as a Job Steward
- Respondent denied the allegations and argued that member had spent to much time on union activities that he had become an
ineffective worker and had been warned that his poor conduct would lead to termination and that the relationship had
deteriorated that there was no alternative but to bring the employment to an end and gave him the appropriate notice Commission found that the dismissal was unfair and that compensation should be paid as reinstatement was impractical Granted - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of Stirling - CR 173 of
2001 - GREGOR C - 02/10/02 - Government Administration .......................................................................................................

2759

Conference referred re alleged unfair dismissal seeking declaration, reinstatement and compensation - Applicant union argued the
employee had committed a single error of judgement in a six year period and that there were alternatives to summary dismissal
open - Respondent argued that it had followed a proper process in investigating the incident and effecting the termination, the
issue was a serious breach of regulations and the employee's contract of employment warranting summary termination Commission found that on balance the Respondent had demonstrated that the employee was guilty of gross misconduct
justifying summary dismissal and that, despite a delay, the employee was treated fairly because she was given an opportunity
to defend herself against the allegations relied upon to effect the termination - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cuddles Group Pty Ltd - CR 100 of 2002 - HARRISON C 08/10/02 - Community Services ....................................................................................................................................................

2762

Appeal against Decision of Respondent to suspend Appellant - Appellant sought an order for discovery, production and inspection of
documents in relation to this matter and argued that those documents would assist and deal with the establishment of the
inquiry or investigation of the allegations or complaints made against him - Respondent opposed the application for a number
of reasons including the jurisdiction of the Public Service Appeal Board to deal with the matter and that the Appeal was out of
time - Public Service Appeal Board found and concluded that certain orders for discovery, production and inspection would be
issued as these orders were appropriate for this matter - Order Issued - Mr S Kelly -v- Director General, Department of Justice
- PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 23/09/02 - Government Administration....................................

2772

1

Appeal against Decision of Full Bench (82WAIG425) re order staying disciplinary proceedings against a public service officer - IAC
found the questions of law were whether the alleged act that occurred outside the workplace and working hours constituted
misconduct under the PSM Act, what was the test, did the Public Sector Code of Ethics extend to behaviour outside the hours
of duty and workplace, did a report taint disciplinary proceedings such as to require them to be permanently stayed, should the
Full Bench have permitted reliance on a notice of contention, were the disciplinary proceedings barred in law re withdrawal of
criminal proceedings - IAC found alleged conduct could be misconduct in the meaning of the PSM Act, diminish the officer's
status and authority in the eyes of juniors, affect his fitness to carry out his duties and were proper matters for investigation in
disciplinary proceedings - Upheld in Part - Civil Service Association of Western Australia Incorporated -v- Director General,
Department for Community Development - IAC 4 of 2002 - Industrial Appeal Court - Anderson J./Scott J./Parker J. - 03/09/02
- Government Administration........................................................................................................................................................
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Application re unfair dismissal - No appearance from Applicant and agent was not able to proceed at hearing because he had received
no instructions from Applicant and opposed any order for costs - Respondent sought orders that the application be dismissed
for want of prosecution and for costs incurred to attend hearing from Melbourne - Commission found that application should
be dismissed for want of prosecution and that application for costs was also dismissed as costs were not lightly awarded in this
jurisdiction - Dismissed for want of jurisdiction - Mr DJ Bland -v- Strasburger Enterprises (Properties) Pty Ltd T/A Quix
Foodstores - APPL 850 of 2002 - WOOD C - 07/11/02 - Services to Transport ............................................................................

2995

Application re unfair dismissal - Applicant argued that dismissal was unfair because if it was wrong for him to make the payment,
then this was a minor error on his behalf which did not justify Respondent's decision to summarily dismiss him and that he
believed that he had the authority to make the payment - Respondent argued that no authority was given to make pay increases
and the bonus structure guidelines are strict and are not discretionary and that his conduct was stealing as a servant and
breached his duty, trust and fidelity including being dishonest - Commission had to find whether there was a legal right of
Respondent to dismiss Applicant and found that Applicant had breached his position of trust, his duty of fidelity of good faith
and had breached a lawful direction given - Dismissed - Mr PM Lynch -v- Fratella Pty Ltd - APPL 2287 of 2001 - SMITH C 30/10/02 - Motor Vehicle Rtlg & Services.....................................................................................................................................

3029

Application re unfair dismissal - Applicant argued that his participation in outside activities were not in conflict with the operations of
the Respondent because he was assessing students who were not permanent residents who he understood were not able to
either be enrolled with or assessed by the Respondent - Respondent argued there was no unfair dismissal as Applicant was
summarily terminated for gross misconduct - Commission found on evidence that Applicant behaved in a manner sufficient to
amount to a fundamental breach of his contract of employment and that Respondent's investigation was conducted in a
procedurally fair manner - Further, Commission found that Applicant was given a "fair go all round" and applying the legal
authorities, Commission found that it was appropriate in all circumstances for Respondent to summarily terminate Applicant's
contract of employment - Dismissed - Mr J Pass -v- Chairperson College Council South East Metropolitan College of TAFE APPL 611 of 2002 - HARRISON C - 17/10/02 – Education..........................................................................................................

3053

Conference referred re unfair dismissal - Applicant Union argued that their two members were unfairly dismissed and were seeking
reinstatement or compensation - Further, Applicant argued that there had been no fair go all round given to members and that
there was not a proper investigation into the damage that was done to the vehicle and by law an employer can not stop payment
of wages - Respondent argued that members were casual employees who had disobeyed orders and damaged property and had
indicated that they did not wish to be further involved with working for the Respondent - Commission found that one
employee had been dismissed unfairly as no fair go was given or a proper investigation undertaken into the damage done to
vehicle - Further, Commission found that the other employee had tendered his resignation and because of this there was no
dismissal and therefore there was no jurisdiction that arose from the resignation - Allowed in Part - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Bouckaert Pty Ltd - CR 119 of 2002 - GREGOR C - 21/10/02
- Services to Agric/Huntg/Trappg ..................................................................................................................................................

3070

Conference referred re termination - Applicant Union argued that the employee terminated occupied the position of shop steward and
the reasons relating to the termination was wholly disproportionate to the alleged conduct and sought reinstatement to the
former position - Respondent refuted the claim and argued that the conduct of the member in verbally abusing, humiliating and
intimidating members of the workforce was completely unacceptable - Further, Respondent argued the behaviour had the
potential to undermine Respondent's approach to operational effectiveness and its commitment to pursuing safety goals and
that when confronted with the effect of conduct member had demonstrated a lack of regret and sincerity - Commission found
the fact of the allegations were never denied by member and member was fully aware of the investigation and allegations
regarding his conduct and there was no summary dismissal - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -vMidland Brick Company Pty Ltd - CR 113 of 2002 - GREGOR C - 01/11/02 - Construction Trade Services ...............................

3076

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and he was also entitled to
two weeks notice - Respondent argued that application was out of time, that Applicant was not an employee with Respondent
and that he was summarily dismissed for ignoring warnings regarding his behaviour - Commission found that application was
38 days out of time and that there was no good reason for the delay - Further, Applicant conceded that payments were made to
his family company and the family company invoiced Respondent for his services - Commission was not persuaded that on
balance the merit of the Applicant's substantive application was strong as he was terminated for ignoring warnings regarding
his behaviour - Dismissed - Mr AW Andrew -v- Metway Property Consultants & Auctioneers - APPL 1745 of 2002 - BEECH
SC - 15/11/02 - Property Services .................................................................................................................................................

3260

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no genuine performance or conduct
issues that justified termination and further, Applicant argued that she was not given a fair opportunity to be heard in relation
to the decision to dismiss her prior to the decision being made - Respondent argued that there was a need to address Applicant's
performance and a process was put in place and Applicant was aware of the consequences of failing to meet the required
standards - Further, Applicant's subsequent behaviour resulted in an intolerable environment for other staff and an unworkable
situation in the office which left Respondent with no alternative but to dismiss her - Commission found that Respondent did
not dismiss Applicant directly for the alleged poor performance but rather, Applicant was dismissed for the incidents of alleged
abusive behaviour and the behaviour amounted to misconduct in the workplace, that it was the alleged misconduct upon which
Respondent was obliged and entitled to act on and that dismissal was not unfair - Dismissed - SP Hancock -v- Mount Lawley
Golf Club (Inc) - APPL 649 of 2002 - BEECH SC - 22/11/02 - Sport and Recreation ..................................................................

3280

Application re unfair dismissal and contractual entitlements - Applicant argued that the meeting on 21 September 2001 was not a
counselling session as it occurred ten days subsequent to him having his contract of employment confirmed by Respondent,
that the incidents relied upon by Respondent in order to effect his termination was not fair, and sought monies owed under a
fixed term contract - Respondent argued there was no unfair dismissal, that Applicant was not owed any monies pursuant to his
contract of employment because Applicant was given numerous opportunities to improve his performance over four months
however, improvement did not eventuate - Commission reviewed authorities and found on evidence that Applicant was told
that unless there was substantial and immediate improvement in relation to his performance then his contract of employment
would be reviewed - Further, Commission found that there were sufficient reasons for the termination of the Applicant's
contract of employment as he effectively misconducted himself by not fulfilling the requirements of the job for which he
claimed he had the skills to undertake and for which he was employed - Commission found that Applicant was afforded
procedural fairness because he was kept informed by Respondent about his performance problems on an ongoing basis and
was given reasonable opportunities to improve, and as Applicant was not in a position to meet the requirements of his contract
of employment, he repudiated his contract of employment with the Respondent, therefore he was not entitled to any claim for
the balance of his fixed term contract - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation
Pty Ltd - APPL 2119 of 2001 - HARRISON C - 09/12/02 - Other Services .................................................................................

3287

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because Respondent failed to
follow a fair procedure in that Respondent both warned and dismissed Applicant in the same act - Respondent argued that
Applicant was dismissed for misconduct and that Applicant's behaviour had breached the trust and confidence of Respondent Further, Respondent argued that all his entitlements had been paid - Commission found that Respondent was entitled to dismiss
Applicant for misconduct, that dismissal was not unfair and that Respondent had paid all entitlements due - Dismissed - PA
Livermore -v- Polyflor Australia Pty Ltd - APPL 1398 of 2002 - BEECH SC - 19/11/02 - Personal & Household Good Rtlg ...
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Application re unfair dismissal seeking reinstatement - Applicant argued that he did not at any time leading to his dismissal, breach
his contract of employment and that the process engaged by Respondent to dismiss him was itself unfair - Respondent opposed
the claim and argued that Applicant was fairly dismissed for theft and for his conduct in relation to a subsequent investigation
into that matter - Commission found on evidence that Applicant deliberately misled the Respondent, including telling lies to
his immediate supervisor and he perpetuated this dishonesty in the formal investigation undertaken by Respondent - Further,
Commission found that Applicant was aware of the possible consequences of his actions and he knew that dismissal was a
possible outcome of the investigation - Commission found there was no breach of procedural fairness because Applicant's
dishonesty amounted to a gross breach of trust - Dismissed - Mr CJ Matthews -v- Iluka Resources Limited - APPL 1053 of
2002 - KENNER C - 15/11/02 - Other Mining ............................................................................................................................

3304

Appeal against Decision of Respondent to dismiss union member on 31/05/2001 - Appellant Union argued that there were a number
of grounds of appeal in the alleged unfair dismissal of union member - Appellant Union argued that Respondent had breached
various sections of the Public Sector Management Act 1994 and Public Sector Management Regulations 1994 and that
Respondent initiated disciplinary proceedings against member as a vindictive and revengeful action against him - Respondent
argued that member was dismissed following a disciplinary enquiry conducted in accordance with the Public Sector
Management Act 1994, where the enquiry found that five charges were proven - Public Service Appeal Board found that many
of the grounds were not made out and the success of one ground alone did not mean the appeal was made out and the appeal
was dismissed - Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water
and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC - 06/12/02 - Government
Administration...............................................................................................................................................................................

3353

NATURAL JUSTICE
Application re unfair dismissal seeking reinstatement and compensation - Applicant argued that given that termination was regarded
as a last resort by Respondent and her unblemished record, she should not have been terminated and the specific conduct relied
upon by Respondent did not warrant summary termination - Respondent argued that Applicant's behaviour constituted gross
misconduct and that possibility of reinstatement was not appropriate as per company policy after 3 months, as proceedings
were pending - Commission found that Respondent did not demonstrate that Applicant was guilty of gross misconduct
justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly because she was not given
opportunity to defend allegations relied upon to effect termination and was therefore denied procedural fairness - Upheld and
Order Issued - Ms DS Alone -v- Needac Ltd - APPL 367 of 2002 - HARRISON C - Community Services .................................

2490

Application re unfair dismissal - Applicant argued he had no response regarding his employment status inquiry and it was appropriate
for him to access emails of senior employees in relation to him because the Respondent had breached its own fair treatment
policy, it was not malicious or a serious issue - Applicant also argued the extension of his probation period was illegal, he had
not agreed to it, he was a permanent member of staff and it was not appropriate to terminate him - Respondent argued that
unauthorised access of email was a fundamental breach of Applicant's contract of employment and warranted summary
termination - Commission found that the unauthorised accessing of email constituted gross misconduct sufficient to warrant
summary termination - Further, Commission found the Respondent conducted a reasonable investigation into this matter and
afforded the Applicant procedural fairness - Dismissed - Mr FA Young -v- Anaconda Nickel Pty Ltd - APPL 528 of 2002 HARRISON C - 03/09/02 - Metal Ore Mining..............................................................................................................................

2553

Application for reinstatement on the grounds of unfair dismissal - Applicant argued that no performance issues were raised with him,
he was denied natural justice, was not given an opportunity to respond to Respondent's concerns or specific reasons for the
termination - Respondent argued the Applicant was on a probationary period of up to three months and did not fulfil the
requirements necessary to remain in employment - Respondent argued the Applicant was aware that his performance was not
satisfactory and was given opportunities to improve - Commission found that there was no opportunity for Applicant to present
his side of the story or to negotiate alternatives to termination - Commission found that on evidence the Applicant's termination
was both procedurally and substantively unfair, but reinstatement was impracticable and ordered compensation- Granted in
Part - Mr PJ Thompson -v- The Windsor Hotel South Perth Pty Ltd - APPL 134 of 2002 - HARRISON C - 05/09/02 Accommodatn, Cafes&Restaurants ...............................................................................................................................................

2732

2

Appeal against Decision of Commission (unreported) re dismissal of unfair dismissal claim for want of prosecution - Appellant
argued Commission had at all times wished to prosecute the substantive matter vigorously and to its natural conclusion, that
the Commission did not have all facts before it to make a decision and sought to adduce new evidence - Appellant argued he
had not proceeded with the application as he feared for his safety and did not receive the notice of hearing as he was returning
to WA at the time it was sent to him - Full Bench found that acceptance of the new evidence could not have led to a different
decision and was reasonably procurable had the appellant taken appropriate steps to attend the hearing or be represented - Full
Bench further found that the respondent was entitled to expect that litigation would proceed without, and prejudice resulted
when there was, an inordinate and inexcusable delay - Dismissed - Mr N Burch -v- Oretek Ltd - FBA 28 of 2002 - Full Bench SHARKEY P/BEECH SC/SCOTT C - 25/01/02 - Services to Mining..........................................................................................

2853

Application for orders pursuant to Section 80E of the I.R. Act - Applicant Union sought orders that actions taken by Respondent in
relation to periods of sick leave taken by member be reviewed, nullified, modified or varied pursuant to the powers of the
Industrial Relations Act and that natural justice was not afforded to member - Further, Applicant Union also sought an order
for discovery, production and inspection of documents - Respondent denied that it had acted unfairly towards member and was
entitled to exercise its power as per the award - Respondent had an obligation to ensure that sick leave payments made whilst
an employee claimed sick leave were legitimate - Public Service Arbitrator concluded that the tone of some of the
correspondence from Respondent to member was inappropriate and that the offending references in the correspondence to
member be removed by order of the Arbitrator - Order Issued - Civil Service Association of Western Australia Incorporated -vDirector General, Education Department Of WA - P 16 of 2001 - Public Service Arbitrator - KENNER C - 18/09/01 Government Administration ..........................................................................................................................................................

2980

Appeal against Decision of Apprenticeship Tribunal re decision of chairperson not to allow a transfer of Appellant given on
14/08/2002 - Appellant argued the issue of the admissibility of fresh evidence in the reasons for seeking a transfer of
employment including to gain more commercial experience be accepted and that natural justice should have been considered Respondent argued that there was a good working relationship between the parties and was keen for the relationship to
continue - Commission found that Appellant did have the opportunity to put the substantial matters which backed his claim for
a transfer and that the proper procedures were conducted by the Apprenticeship Tribunal and also complied with the rules of
natural justice - Dismissed - Mr S Nicotra -v- L & A Electrical - APA 1 of 2002 - GREGOR C - 16/10/02 - Electricity and Gas
Supply ...........................................................................................................................................................................................

3096

ON CALL
Application for orders pursuant to Section 80E re adequate compensation for out of hours contacts - Appellant Union sought a
declaration from the Public Service Arbitrator that Prison Superintendents and Assistants are required by their employer to be
immediately contactable by telephone or paging system outside their normal hours in case of a call out requiring an immediate
return to duty and that this requirement constitutes a written direction to be on call in accordance with clause 18 of the Public
Service Award 1992 - Respondent submitted that the Public Service Arbitrator should refrain from further hearing the
application on the basis that the issues had been canvassed in an application to the Public Service Arbitrator previously and in
the Industrial Magistrate's Court alleging that the Respondent had breached the Public Service Award 1992 - Public Service
Arbitrator found that there was a potential for there to be two different decisions on the same subject in two different
jurisdictions and that this situation should be avoided - Commission concluded that it should refrain from further hearing this
matter - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice P 5 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 – Education...............................................................................
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Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued the Respondent failed to give
reasonable notice or severance payment and compensation and payment for call outs - Applicant further argued there was no
proper consultation with him as required by s.41 of the MCE Act - Respondent argued call outs were rostered overtime and
hence not payable - Respondent argued the Applicant was aware of the proposed sale of the business at all times, that he was to
be made redundant and that employment by the purchasing company was a matter for them - Commission found the contract
must be interpreted on its face and call outs were payable - Commission reviewed authorities and found the applicant was
entitled to 3 months notice - Commission found Applicant was dismissed unfairly due to the absence of reasonable notice and
redundancy payments, given the payments to other staff - Granted in Part - Mr I Adriansz -v- ePath WA Pty Ltd - APPL 537 of
2002 - WOOD C - 18/09/02 - Health Services...............................................................................................................................
ORDER
Application pursuant to section 29(1)(b) of the I.R. Act - Parties are in dispute as to whether the application before the Commission in
this matter included a claim of harsh, oppressive or unfair dismissal or was a claim in respect of denied contractual
entitlements - Commission reviewed the completed application and concluded that from the manner in which the Applicant
had completed the Form 1 and the Particulars of his claim, that his claim was in accordance with s.29(1)(b)(ii) only - Reasons
for Decision Issued - Application re contractual entitlements - Applicant sought a reasonable notice period of 2 months and the
reinstatement of annual leave loading for the period of annual leave he took, which was deducted on termination - Commission
found that Applicant was entitled to the annual leave loading previously paid but subsequently deducted and that there was no
power on the part of the employer to deduct without authority the amount already paid - Further, Commission concluded that
in all the circumstances, Applicant was entitled to be paid the annual leave loading deducted from his final pay and an amount
of 1 week and 3 days' pay in lieu of notice - Granted in Part - Mr AA Bishop -v- Pixen Pty Ltd T/As Megabus - APPL 1959 of
2001 - SCOTT C - 11/06/02 - Business Services ...........................................................................................................................
3
State Review of National Wage Decision - CICS considered whether to give effect to 2002 Federal Safety Net Review -Wages Case
(2002 Living Wage Claim) - TLC argued it was important to maintain the Award Safety Net in the face of what was seen as an
erosion of wages through the application of workplace agreements, the casualisation of the workforce and reliance on lower
paid workers - TLC further sought a new principle to accommodate superannuation contributions under the Federal
Superannuation legislation - AMMA noted that the wage increases had limited relevance in the mining industry - CCI
expressed concern over the magnitude of the wage increase, maintained its opposition to progressing the National wage
Decision by General Order and argued that all entitlements based on statutes should be deleted from awards - Minister for
Labour Relations supported General Order approach on the grounds of efficiency an consistency - CICS found that although
there had been problems with previous general orders, these had been overcome through the cooperation of the parties and it
was the Commission's duty to ensure that awards were correctly adjusted for the arbitrated safety net increase - CICS found
that some of the matters raised went beyond the scope of the National Wage Decision and could not be implemented at the
time - CICS addressed issues such as the standard Minimum Adult Award Wage clause, junior rates, piece work, the
Supported Wage Scheme and identified awards that would need to be varied by application - CICS found no good reason not
to implement the National Wage Decision by general order and decided to vary wages by $18.00 to give effect to the
Arbitrated Safety Net Adjustment with effect from 1/8/02 and the Minimum Adult Award Wage by general order - Statement
and General Order Issued Accordingly - (Commission's own motion) -v- Trades and Labor Council of Western Australia &
Others - APPL 797 of 2002 - Commission in Court Session - COLEMAN CC/GREGOR C/BEECH SC - 10/06/02 – Various ...
Application for an order to suspend the process of filling a position - Applicant Union sought an order for the "issuance of a direction
to the Respondent to suspend the process of selection and filling of position No. 1439 Level 2 Administration Assistant,
Prisons Division" - Public Service Appeal Board requested the parties to address the issue of the Board's jurisdiction and
powers to make the direction sought and has heard and considered the parties' submission in that regard - PSAB reviewed
authorities, relevant sections of the I.R. Act and found that the jurisdiction of the Board was to deal only with those matters
listed in sub-paras (a) to (e) of s.80(I) of the Act and to adjust all such matters as are referred to in those paragraphs - PSAB
unanimously found that the application before it was clearly associated with the appeal pursuant to s.80(i)(e) but was not an
appeal against any of the matters listed in paragraph (a) to (e) and accordingly the order sought by the Applicant Union was not
within its jurisdiction - Dismissed for want of jurisdiction - Ms PJ Bingham -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 17/07/02 Government Administration ..........................................................................................................................................................
Application for an adjournment re production of documents in an appeal against a decision to terminate an employee - Applicant
pressed for an order to issue requiring the Respondent to produce the documents sought - Respondent sought the adjournment
of the production of documents on grounds that it would not have the opportunity to obtain legal advice concerning what it
sees as issues arising from the status of the Internal Investigation Unit with the Department and the consequence of the
exemption provisions of the Freedom of Information Act 1992 - Public Service Appeal Board considered the submissions of
both parties and was accordingly of the view that the injustice to the Respondent if the adjournment was refused would be
greater than the injustice to the Applicant if the adjournment was granted - Granted - Ms PJ Bingham -v- Director General,
Department of Justice (Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC
- 23/07/02 - Government Administration .......................................................................................................................................
Application for production of documents re an appeal against decision to terminate an employee - Applicant Union sought an order
pursuant to Regulation 80 of the Industrial Relations Commission Regulations 1985 for the Respondent to produce for
inspection all documents relating to any suspected breaches of discipline, disciplinary investigations, disciplinary enquiries or
termination of employment in respect to the employee - Respondent's Agent submitted the rejection of documents privileged
by reason of s.5(1)(b) and s.5(2)(b) of Schedule 1 of the Freedom of Information Act 1992 - Respondent contends that it was
not in the public interest to disclose the contents of the documents requested by the employee - Public Service Appeal Board
were unanimously of the view that the employee was entitled to argue that her dismissal was unfair and that the documents she
sought to have produced for inspection were relevant to that argument - Further, PSAB accepted and noted Applicant Union's
undertaking that the production of the documents for inspection was sought and are to be used for the only and sole purpose of
the proceedings before the PSAB and that their contents were not to be used or divulged otherwise - Granted - Ms PJ Bingham
-v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service
Appeal Board - BEECH SC - 24/07/02 - Government Administration ..........................................................................................
4
Application for stay of operation of Commission's Decision in Matter No. P2/2001 (82WAIG596) pending appeal to Full Bench Applicant submitted amongst a number of reasons that the application for a stay effectively sought to require the Respondent to
resume the payment of its members' salary pending the determination of this or any subsequent appeal - President applied
principles for the stay and determined that the interests of the respondent requires that no such order be made, and it has not
been established that there was a serious issue to be tried, or that the balance of convenience favours the Applicant and its
member, or that there were any exceptional circumstances which warrant the Respondent losing or being deprived of the fruits
of his order - Dismissed conscience and the substantial merits of the case - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PRES 9 of 2002
- President - SHARKEY P - 15/08/02 - Other Services .................................................................................................................
4
Application for stay of operation of order in Matter No. 251/2002 (82WAIG2197) pending appeal to Full Bench - Applicant's
submission was that if the operation of the order was not stayed and the monies are paid out in satisfaction of, and as required
by the order, that there was a real possibility that if the appeal was successful it would not be able to recover the monies Respondent argued that he was being wrongfully denied the fruits of his judgement, and as a result his family had suffered
economically by virtue of his dismissal and there should be no stay of the order - President applied principles for the stay and
determined that if it did not stay the proceedings, and the Applicant was successful on appeal, then it would not be able to
recover the monies given that the Respondent had clearly admitted that he would not be able to repay the monies - Further,
President found that Applicant had established within the meaning of s.26(1)(c) that its interests should be served by granting
the application, in preference to the interests of the Respondent - Granted - DVG Morley City Hyundai -v- Mr M Fabbri PRES 29 of 2002 - President - SHARKEY P - 23/08/02 - Motor Vehicle Rtlg & Services............................................................
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Conference re change of shifts - Applicant Union sought an interim order to prevent the proposed shift changes being implemented
pending the hearing and determination of the substantive claim - Commission directed the parties to file written submissions as
to whether or not, interim orders should be made - Applicant Union submitted amongst a number of grounds that the
Respondent's proposal was discriminatory against Award employees, and that there would be detriment to the employees in
terms of their ability to interact with family and friends, therefore the proposal should not proceed until determined by the
Commission - Respondent submitted that there was no basis for an interim order, as there was no evidence before the
Commission of any deterioration in industrial relations in respect of the present matter - Further, Respondent denied that there
was any basis of the Applicant's assertion as to discrimination, and that the change to shift arrangements, will apply equally to
Award and workplace agreement employees - Commission found that in the absence of any experience of working such an
arrangement, allegations of detriment or benefit as the case may be, will be somewhat speculative and hypothetical Commission ordered that the Respondent's proposed changes be implemented only in the interim, pending the hearing and
determination of the substantive claim - Interim Order Issued - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers & Others -v- BHP Iron Ore Ltd - C 110 of 2002 - KENNER C - 02/09/02 - Metal Ore Mining ......

2558

Application re unfair dismissal and contractual entitlements - Application for adjournment - Respondent sought adjournment on the
grounds that their main witness and advocate had been called away on short notice - Applicant opposed request and stated that
this was simply another ploy to frustrate him in bringing this matter to conclusion - Commission stated the test to be apply was
that if the refusal of an adjournment would result in serious injustice to one party, an adjournment should be granted unless in
turn this would mean serious injustice to the other party - Commission found that if the request was not granted, the
Respondent's advocate and main witness would not be present, the Respondent would not be able to present their case and it
would therefore result in a serious injustice to Respondent - Granted - Mr O Weinbrecht -v- Laserline Australia Pty Ltd APPL 1545 of 2001 - BEECH SC - 09/08/02 - Motor Vehicle Rtlg & Services............................................................................

2578

Application re unfair dismissal - Applicant sought adjournment as she was not advised by her representative of hearing dates, required
new representation and an opportunity to obtain leave from her current employer - Respondent argued that adjournment would
place further stress and anxiety on staff of Respondent's club - Commission stated the test to apply was that where refusing an
adjournment would result in a serious injustice to one party, an adjournment should be granted unless in turn this would mean
serious injustice to the other party - Commission found that despite being bound by the action of her former agent, the request
has not arisen due to a fault on the part of the Applicant and that refusal of an adjournment would result in a serious injustice to
the Applicant - Commission found the injustice to Respondent would not be serious - Granted - SP Hancock -v- Mount Lawley
Golf Club (Inc) - APPL 649 of 2002 - BEECH SC - 20/08/02 - Sport and Recreation ..................................................................

2582

4

Application for Order pursuant to s.66 of the I.R. Act re alleged breach of union rules - Applicant argued that as a member of a
registered organisation, she had the right to inspect documents for the proper execution of her fiduciary obligations and by
refusing to provide her the documents she requested Respondent has breached the rules - Respondent opposed the application President found the delay and the refusal to provide the document were clear evidence of the Respondent Secretary's breach of
his obligation under the rules - Further, President found that Respondent Secretary had committed a breach of the rules, as
alleged, in not making the document available, and in refusing to make it available until after the application under s.66 of the
Act was made - Declarations and Order for compliance issued compliance issued - Ms KM Luby -v- The Secretary, The
Australian Nursing Federation, Industrial Union of Workers - PRES 33 of 2002 - President - SHARKEY P - 28/11/02 - Unions
......................................................................................................................................................................................................

3226

Application re unfair dismissal seeking compensation - Applicant argued dismissal was unfair because he was asked to resign and was
not given any opportunity to discuss the matter - Respondent argued there was no dismissal because it believed that the note
given to Applicant in March 2002 was a reprimand and constituted a warning to Applicant about his performance, that it was
not the first time it raised security issues with Applicant, and he put this reprimand in writing because he wanted to highlight
the seriousness of the issue - Commission found on evidence that Applicant was denied procedural fairness in relation to his
termination, that the Respondents did not make it clear to the Applicant at any stage that his job was in jeopardy and that
unless improvements were made in specific areas his contract of employment would be terminated - Further, Commission
found that Applicant's termination was both substantively and procedurally unfair, that the Applicant satisfied the onus on him
to obtain alternative employment, that reinstatement was impracticable and ordered compensation - Upheld and Order Issued Mr AJ Haddock -v- Bedlington Enterprises Pty Ltd & Other - APPL 795 of 2002 - HARRISON C - 28/11/02 - Food Retailing

3275

Application re unfair dismissal seeking compensation - Applicant argued that she was given no warnings in relation to her
performance or behaviour while she was employed by the Respondent, therefore termination was unfair - Respondent denied
the allegation and argued that there was no unfair dismissal as the Applicant was terminated for a valid reason - Commission
found that Applicant was terminated without notice, that Respondent had formed the view that Applicant was stealing from
him, that Respondent was unable to justify the basis upon which he had formed this view, thus there was no valid reason for
Applicant's termination - Further, Commission found that Applicant was denied procedural fairness, that no notice was given
that she was to be terminated, nor was the Applicant paid any monies in lieu of notice, that there was no opportunity for
Applicant to negotiate alternatives to termination, nor was she given the opportunity to refute the Respondent's belief that she
had been stealing from the Respondent, and ordered compensation be paid to the Applicant - Upheld and Order Issued - Ms
NT Loud -v- Scotties Hardware - APPL 499 of 2002 - HARRISON C - 12/11/02 - Other Services..............................................

3301

Application re unfair dismissal seeking compensation - Respondent argued that Applicant abandoned his employment as he did not
work on 19 April 2002, nor did he return to work the next day - Further, that if the Commission found that Applicant was a
part-time employee at law rather than a casual employee then the Commission should deduct all over-award payments from
any award the Commission should make - Commission reviewed authorities and found on evidence that Respondent unfairly
terminated Applicant's employment, that Applicant at common law was engaged as a part-time employee and awarded
compensation - Commission did not accept the argument that Applicant was overpaid, but found that under the Award
Applicant was entitled to annual leave, and that any claim for annual leave should be made to the Industrial Magistrate as it
had no jurisdiction to order Respondent to pay any amount owing as annual leave - Granted - Mr IN Morrison -v- Product
Management Group International Pty Ltd - APPL 808 of 2002 - SMITH C - 07/11/02 – Storage.................................................

3309

Applications re unfair dismissal and contractual entitlements - Applicants was asked to show cause why their applications should not
be dismissed – Applicants’ Counsel on behalf of Applicants conceded that Applicants former Agent had not properly
particularised their cases so as to enable the Respondent to understand the case it had to meet - Further, that the affidavit as to
documents filed was defective, that Applicants did not appreciate that their former agent, had no real comprehension of what
was required to particularise the claims and that Applicants should not be prejudiced by the incompetence and lack of legal
qualifications of their former agent - Respondent's Counsel argued that it was apparent from all the documents filed, that
Applicants themselves had failed to give proper instructions and that this was revealed by the fact that many of the matters said
to be particulars did not accord with the documents that Applicants have inspected - Commission found that despite being
given advice and put on notice, Applicants have failed to prosecute their cases efficiently and through their agent, have been
grossly incompetent and their conduct have not only caused Respondent to incur substantial costs but has also resulted in cost
to the public in having to vacate the three days set down for hearing - Commission further found that whilst the effect of an
order for dismissal will deny Applicants the ability to pursue their contractual benefits claims, the denial of their cause of
action, when balanced against their persistent, incompetent conduct, case management principles and the fact that the
Respondent's costs cannot be recovered, the applications should be dismissed - Dismissed - Mr AW Prosser -v- Narayana Pty
Ltd T/A Dee Seed Real Estate - APPL 190,191 of 2002 - SMITH C - 02/12/02 - Property Services ............................................
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the dismissed employees were classified
as permanent casual employees who had an expectation of ongoing employment and even though there was normal work
available, Respondent refused to offer it to these employees, instead Respondent engaged alternative employees to undertake
the work - Respondent opposed the claim and argued that the employees were not unfairly dismissed - Commission applied
legal principles and found that on balance the evidence demonstrated that the employees had a single ongoing contract of
employment with an indefinite expectation of employment and that the employees were not casual employees, but employed
on a full -time basis - Further, Commission found that the employees were unfairly dismissed both substantively and
procedurally and awarded compensation - Upheld and Order Issued - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Waterglen Holdings Pty Ltd - CR 59 of 2002 - HARRISON C - 14/11/02 – Agriculture ...........

3338

OVERTIME
Application for interpretation of Award - Applicant sought an interpretation of the Food Industry (Food Manufacturing or Processing)
Award No. 20 of 1990 - Applicant argued that it sought to change the start and finish times of the employees covered by the
Award - Applicant sought whether the provisions of Clause 14 allowed such a work arrangement to be worked and whether it
allowed the employer to change the existing working hour arrangements by giving seven days notice and whether the
provisions of clause 10 of Agreement No. AG 182 of 2001 overrode the provision of clause 14 of the Award - Respondent
Unions argued that Applicant was prevented from making changes unilaterally by clause 26 of Award - Further, Respondent
argued that the 'early finish' on Friday was an established custom and practise and Applicant clearly understood this Commission found that the early finishing day was recognised in the Agreement and had specific meaning - Further,
Commission found that the Agreement did not protect that early finish so much as acknowledge it in a context whereby, the
employees then, because it exists, agree to work overtime if required as part of the bargain and that it may have been better
expressed - Declaration Issued - Inghams Enterprises Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 504 of
2002 - WOOD C - 05/07/02 - Food, Beverage and Tobacco Mfg ................................................................................................

2153

Conference referred re bonus payments - Applicant Union argued that its member was still disadvantaged if overtime was excluded as
a component of his salary and that the date of operation should be when Respondent introduced the payment of the bonus Respondent argued that adding the overtime to the base rate for the purposes of the bonus would create an anomaly and
objected to any inclusion of overtime and opposed any operative date earlier than the date of the Commission decision Commission found that bonus was to be calculated upon the total of the base wage which included an over award payment
including overtime and made retrospective to the date the application was made to the Commission - Granted - COMM,
ELECTRIC, ELECT, ENERGY -v - Millennium Inorganic Chemicals - CR 279 of 2000 - BEECH SC - 27/06/02 - Petroleum
Coal Chemical Assoc.....................................................................................................................................................................

2270

Application for contractual entitlements re overtime, balance of final weeks pay, superannuation and annual leave - Respondent
argued that it was agreed the Applicant be paid for a 40 hour week regardless of hours worked - Respondent argued the
Applicant was advised that he was required to give one week's notice of termination, that superannuation was paid and the
Commission had no jurisdiction to deal with the annual leave claim - Commission found it was clear that the Applicant would
be paid for a 40 hour week regardless of hours worked - Commission found the Respondent was entitled to deduct one week's
pay and had presumably paid the legal minimum rate of pay for that week under the MCE Act - Commission found annual
leave was not agreed on formation of the contract, the entitlement could be enforced through the Industrial Magistrate and the
Commission did not have power to award the amount claim - Dismissed - Mr DR Adams -v- Arum Investments Pty Ltd T/A
WA Bins - APPL 468 of 2002 - WOOD C - 09/09/02 - Road Transport........................................................................................

2487

Application for compensation re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed
without notice, that he had received no warnings or prior reprimands and was given no explanation for the termination of his
employment - At the hearing, there was no appearance by the Respondent, however in its Notice of Answer and Counter
Proposal, Respondent stated that Applicant was dismissed for gross misconduct for a number of incidences - Commission
reviewed authorities and based on all the evidence before it, found for a number of reasons that Applicant was summarily
dismissed, that the dismissal was harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual
leave was not proven and the claim for notice was subsumed by Commission's finding as to Applicant's continued employment
- Ordered Accordingly harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual leave was
not proven - Dismissed - Mr DP Webb -v- Classic FB Holdings Pty Ltd - APPL 2054 of 2001;APPL 463,537,609 of 2002 WOOD C - 18/09/02......................................................................................................................................................................

2747

Application re unfair dismissal - Applicant argued that dismissal was unfair because if it was wrong for him to make the payment,
then this was a minor error on his behalf which did not justify Respondent's decision to summarily dismiss him and that he
believed that he had the authority to make the payment - Respondent argued that no authority was given to make pay increases
and the bonus structure guidelines are strict and are not discretionary and that his conduct was stealing as a servant and
breached his duty, trust and fidelity including being dishonest - Commission had to find whether there was a legal right of
Respondent to dismiss Applicant and found that Applicant had breached his position of trust, his duty of fidelity of good faith
and had breached a lawful direction given - Dismissed - Mr PM Lynch -v- Fratella Pty Ltd - APPL 2287 of 2001 - SMITH C 30/10/02 - Motor Vehicle Rtlg & Services.....................................................................................................................................

3029

PART-TIME
Conference referred re annual leave and long service leave entitlements - Applicant Union argued that the employment of both
members as cleaners had been on an on-going part -time basis and not as casuals as claimed by Respondent - Respondent
opposed and objected to the claims - Commission found and was surprised by the submission made by Respondent that the
award did not apply - Commission found that Union had established that both employees were employed on an on-going parttime basis and accordingly Union was entitled to a Declaration in its favour - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Recreation Camps and Reserve Board - CR 268 of 2000 BEECH SC - 25/06/02 - Government Administration....................................................................................................................

1339

Application re unfair dismissal and contractual entitlements - Applicant argued that she was constructively dismissed when her
employment changed from full time to casual and it was unfair - Applicant alternatively argued that her position was part-time
not casual and her later dismissal was summary and unfair and sought compensation - Respondent argued that there was no
constructive dismissal when the type of employment was altered, no later dismissal due to Applicant's casual classification, or
Applicant's conduct justified dismissal - Commission found on evidence that the original contract was terminated by agreement
and substituted for a fresh contract - Commission found the Applicant was dismissed, but her failure to inform the employer of
a mistake in the context warranted a warning not dismissal - Commission found nothing to suggest employment would not
have continued for six months - Granted - Mrs CJ Byrne -v- Mount Hospital Pharmacy - APPL 345 of 2001 - BEECH SC 26/06/92 - Health Services ............................................................................................................................................................

2188

3

Application to vary award re part-time workers and utilisation of contractors - Applicant Union argued that the part- time provisions
would increase modes of employment and increase flexibility - Applicant argued it was contrary to the IR Act, the award and
the wage fixing principles to allow the respondent to avoid the operation of arrangements negotiated with the Union by
engaging its ordinary production labour through a labour hire company and prejudiced the applicants ability to negotiate an
enterprise bargain - Respondent argued the need to reduce labour costs, it was inequitable to take away the right to use
contractors by amending the award and reiterated that it did not propose to take any action that would disadvantage any of the
permanent employees - CICS found, on the basis of equity, good conscience and the substantial merits of the case that the
award should be varied in the terms sought and it would comply with the wage fixing principles and secure the efficacy of the
award as a relevant safety net - Granted - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western
Australia -v- Kirin Australia Pty Ltd & Other - APPL 1394 of 2001 - Commission in Court Session - COLEMAN CC/BEECH
SC/HARRISON C - 04/09/02 - Food, Beverage and Tobacco Mfg ...............................................................................................
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Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicants were not employees, they were
engaged as subcontractors and as they were not under direct or indirect control of Respondent, Commission lacked jurisdiction
to hear the matter - Respondent conceded that if found to be employees, the Applicants were summarily dismissed in a
procedurally unfair manner - Commission reviewed authorities and found that Applicants could not be described as conducting
their own business, that they were unable to delegate work or set their rate of remuneration, that they worked part time, not
casual and were entitled to the full amount of compensation - Granted - Ms BA Crute -v- Perth Road Express ACN 079876323
- APPL 1942,1943 of 2001 - SMITH C - 16/09/02 - Road Transport ............................................................................................

2717

PRINCIPLES
3
Application to vary a number of building trades awards by including 'fares and travel allowances' in the definitions in the
superannuation clauses - Applicant Unions argued that the fares and travel allowances was part of ordinary time earnings
where the allowances were paid as a fixed rate on a daily basis and this should be rectified as this was consistent with the
maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment, and it fell
within the State Wage Principles - Respondents objected to any retrospective operations of the amendments - Commission in
Court Session found that the amendments should take place to maintain consistency across the industries covered by both these
awards and that the circumstances of these matters indicated that the variations should be given retrospective operation Granted - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Abrasive Blasting Services
Pty Ltd - APPLB 1683,1725,1726,1779,1829,1832 of 2001 - Commission in Court Session - GREGOR C/BEECH SC/SMITH
C - 25/06/02 - Construction Trade Services...................................................................................................................................

1204

4

Application for Order pursuant to Section 66 - Applicant sought declarations that CEPU could represent the industrial interests of the
Applicant and that it was entitled to enrol him as a member - Respondent did not oppose the application and consented to the
orders sought - President found that the interpretation of the rules to be applied should be consistent with the principles as laid
down - Further, President found that Applicant was not eligible to be a member of the CEPU and that jurisdiction had not been
established to determine the application - Dismissed - Mr DG Green -v- COMMUN, ELECTRICAL, ELECTRONIC - PRES
18 of 2002 - President - SHARKEY P - 27/06/02 - Other Construction Services ..........................................................................

1212

4

Application for Stay of Operation of order pending appeal to Full Bench - Appellant argued that the order should be stayed until
appeal to Full Bench was heard as the sum of compensation ordered was substantial and should the Appellant pay it, and if the
appeal was successful the Appellant believed that it would have difficulty in recovering the money - Respondent opposed the
Stay of Operation and had enforced the Order in the Industrial Magistrate's Court - President applied the principles that would
apply for applications for a stay and found there were no exceptional circumstances for him to make an order for a stay as the
equity, good conscience and substantial merits of the case laid with the Respondent - Dismissed - Kwik & Swift Co Pty Ltd
trading as Kwik & Swift Couriers -v - Mr K Chopra - PRES 26 of 2002 - President - SHARKEY P - 09/07/02 - Road Transport

1216

3

State Review of National Wage Decision - CICS considered whether to give effect to 2002 Federal Safety Net Review -Wages Case
(2002 Living Wage Claim) - TLC argued it was important to maintain the Award Safety Net in the face of what was seen as an
erosion of wages through the application of workplace agreements, the casualisation of the workforce and reliance on lower
paid workers - TLC further sought a new principle to accommodate superannuation contributions under the Federal
Superannuation legislation - AMMA noted that the wage increases had limited relevance in the mining industry - CCI
expressed concern over the magnitude of the wage increase, maintained its opposition to progressing the National wage
Decision by General Order and argued that all entitlements based on statutes should be deleted from awards - Minister for
Labour Relations supported General Order approach on the grounds of efficiency an consistency - CICS found that although
there had been problems with previous general orders, these had been overcome through the cooperation of the parties and it
was the Commission's duty to ensure that awards were correctly adjusted for the arbitrated safety net increase - CICS found
that some of the matters raised went beyond the scope of the National Wage Decision and could not be implemented at the
time - CICS addressed issues such as the standard Minimum Adult Award Wage clause, junior rates, piece work, the
Supported Wage Scheme and identified awards that would need to be varied by application - CICS found no good reason not
to implement the National Wage Decision by general order and decided to vary wages by $18.00 to give effect to the
Arbitrated Safety Net Adjustment with effect from 1/8/02 and the Minimum Adult Award Wage by general order - Statement
and General Order Issued Accordingly - (Commission's own motion) -v- Trades and Labor Council of Western Australia &
Others - APPL 797 of 2002 - Commission in Court Session - COLEMAN CC/GREGOR C/BEECH SC - 10/06/02 – Various...

1369

3

Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining.........................................................................................................................................................

2033

3

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace and supersede the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Respondent
argued that there was no jurisdiction to hear and determine the claim because of a no extra claims clause in the Casino
Agreement that would be breached - Further, Respondent argued that Union's approach was inconsistent with the Statement of
Principles June 2001 State Wage Case, that included the principles to encourage and promote enterprise bargaining with the
award system as the safety net - CICS found that it did have the jurisdiction to deal with the application for a new award and
that the application for the proposed new award should be made and to take place from the expiry of the term of the Casino
Agreement - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -vBurswood Resort (Management) Ltd - A 2 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C 10/07/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................
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Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised
Centres) Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent
changes to the Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a
new classification for an 'E Worker' which was a class of child care worker that had been recently created under the
Regulations, also including reimbursements of certain expenses - Respondent argued there was no objection to the creation of
an E classification within the awards however objected to two steps rates being inserted and opposed the application for the
allowances - Commission found that the applications were brought pursuant to the Statement of Principles in the 2001 State
Wage Case decision and provided for the work value changes - Further, Commission was satisfied that the creation of an E
classification should be created pursuant to the Work Value Principle and that the two step rates were properly struck and that
the allowances should be allowed with concessions - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Bassendean Town Council - APPL 1280,1281,1282 of 2001 - SMITH C 04/02/02 - Other Services ..............................................................................................................................................................

2139

2

Appeal against Decision of Commission (82WAIG667) re unfair dismissal and contractual entitlements - Appellant argued that the
learned Commissioner failed to properly have regard that the business operated on the basis of a quasi partnership between the
directors of the Appellant (including the Respondent) and that as a principal, Respondent was not an employee in the business Further, Commission failed to consider that Respondent was appropriately considered as a principal or partner in the business
and not entitled to benefits due to an employee and it was in the public interest to find the appeal in favour of the Appellant Respondent opposed the appeal - Full Bench determined whether there was jurisdiction to determine the application and
whether there was an employee - employer relationship and whether it was in the public interest that this appeal should lie Full Bench found that it had not been established by Appellant that appeal should lie - Dismissed - Falkirk Nominees Pty Ltd
T/A Ross Hughes and Company and Australian Property Consultants -v- Mr BR Worthington - FBA 20 of 2002 - Full Bench SHARKEY P/GREGOR C/SCOTT C - 30/08/02 - Property and Business Services......................................................................

2388

2

Appeal against Decision of Commission (82WAIG478) re dismissed application for contractual entitlements - Appellant argued that
Commissioner erred in fact and in law in finding that the terms of clauses 4.3 and 4.4 of the employment agreement were
ambiguous and that evidence of pre-contractual discussions were admissible and that Commissioner erred in fact and in law in
finding that Appellant had not made out a case to the entitled payments of pro-rata annual leave, long service leave and
superannuation - Respondent argued that there was no entitlements due to Appellant and that agreement only created a salary
guarantee - Full Bench followed the principles applied to the admission of extrinsic evidence in relation to the question of
interpretation of a written agreement and Full Bench found that there was not a patent or latent ambiguity and that matter had
not been made out by Appellant - Dismissed - Mr NL Knight -v- Alinta Gas Ltd - FBA 12 of 2002 - Full Bench - SHARKEY
P/WOOD C/HARRISON C - 19/08/02 - Electricity and Gas Supply.............................................................................................

2392

2

Appeal against Decision of Industrial Magistrate (82WAIG322) re long service leave - Appellant argued that the learned Magistrate
misdirected himself when he took into account the references to the long service leave in sections 8 and 9 of the Long Service
Leave Act in his interpretation and erred in interpreting section 7(2) of the LSL Act - Further, the learned Magistrate failed to
exercise discretion to determine that the Respondent was not entitled to payments as claimed in light of payments received and
erred in law when he misapplied the onus of proof when he evaluated the matter before him by examining whether Respondent
was not a subcontractor but an employee during the relevant period - Respondent opposed the Appeal- Full Bench found that if
Respondent was an employee and not a subcontractor then he was entitled to the long service leave that he claimed and the
Full Bench looked at the relevant principles to determine whether he was an employee as defined in the LSL Act - Full Bench
also considered that the control test was significant and remained the soundest guide to determine the employment relationship
- Full Bench found that there was no partnership and no partnership of business and that they were both employees and that the
Industrial Magistrate was correct in finding that Respondent was entitled to long service leave - Dismissed - United
Construction Pty Ltd -v- Mr J Birighitti - FBA 5,23 of 2002 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 19/08/02 Construction Trade Services ..........................................................................................................................................................

2409

2

Application for the registration of an organisation - The Small Business Association of Western Australia (Union of Employers) had
applied to be registered as an organisation as defined in s.7 of the Industrial Relations Act 1979 and sought by its objects to
further and protect the interests of its employer members - No objections to the registration filed - Full Bench found and raised
a number of issues pertaining to the rules of the organisation all of which were sought to be remedied at a meeting of the
Executive - Further, Full Bench found that the resolutions passed at the meeting were contrary to the rules of the organisation
and therefore to the I.R. Act and found that the application was not authorised in accordance with the rules of the Applicant
organisation and not validly authorised at all - Dismissed - The Small Business Association of Western Australia (Union of
Employers) -v- (Not applicable) - FBM 2 of 2002 - Full Bench - SHARKEY P/BEECH SC/HARRISON C - 27/08/02 ..............

2418

3

Application to vary award re part-time workers and utilisation of contractors - Applicant Union argued that the part- time provisions
would increase modes of employment and increase flexibility - Applicant argued it was contrary to the IR Act, the award and
the wage fixing principles to allow the respondent to avoid the operation of arrangements negotiated with the Union by
engaging its ordinary production labour through a labour hire company and prejudiced the applicants ability to negotiate an
enterprise bargain - Respondent argued the need to reduce labour costs, it was inequitable to take away the right to use
contractors by amending the award and reiterated that it did not propose to take any action that would disadvantage any of the
permanent employees - CICS found, on the basis of equity, good conscience and the substantial merits of the case that the
award should be varied in the terms sought and it would comply with the wage fixing principles and secure the efficacy of the
award as a relevant safety net - Granted - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western
Australia -v- Kirin Australia Pty Ltd & Other - APPL 1394 of 2001 - Commission in Court Session - COLEMAN CC/BEECH
SC/HARRISON C - 04/09/02 - Food, Beverage and Tobacco Mfg ...............................................................................................

2427

3

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace the Burswood Island Resort Employees Award No. A23 & A25 of 1995 and the Casino Agreement
with a commencement date from the first pay period after 1 July 2002 - Respondent objected to the Union's application for a
new award and also put forward a draft of a proposed award - Further, Respondent argued that the Commission did not have
the jurisdiction to determine the matter - Commission in Court Session found that that it did have the jurisdiction to deal with
this matter and declared that the application for a new award raised an industrial matter within the meaning of the Act and that
it had the power to make a new award in the terms sought by the Applicant Union - Declaration and Order issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd A 4 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C - 28/08/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2432

2

Appeal against Decision of Commission (82WAIG1302) re dismissed application re unfair dismissal - Application by Respondent
that appeal demonstrated no merit and that what were submitted to be defects in the grounds (or particulars) of appeal could
not be remedied by an order or that the grounds of appeal did not comply with the regulations of the Industrial Relations
Commission Regulations 1985 - Further, Respondent argued that no application to amend the grounds of appeal and no
particulars of the grounds had been filed - Appellant conceded that the grounds of appeal were not pleaded in the form required
by the Regulations and that no attempt had been made to remedy the situation - Full Bench found that the application was akin
to an application for the summary determination of an action before trial which enabled any matter for the purpose of argument
to be dismissed for any other reason - Full Bench turned to the merits of appeal and found that there were no submissions that
the finding was unfair and that no submissions were made that the finding that the report should be admitted into evidence was
wrong or that the Commissioner erred in the first instance that the Respondent in the use of the McIntyre Report, had not
denied the Appellant procedural fairness - Full Bench found that the appeal be dismissed and that the application be granted Application granted and appeal dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council FBA 33 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 08/10/02 - Government Administration....................
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3
Conference referred re conditions of employment at the Cargill Operations Port Hedland and Application to vary the Dampier Salt
Award 1990 No. A23 of 1990 - Applicant Union argued that the purchase of the operations of Cargill at Port Headland was in
effect a transmission of business and that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business - Further, Applicant Union opposed the claim by Applicant to vary the award and argued that it
could not be applied to the enterprise as it was currently configured - Respondent denied the allegations and objected to the
Applicant Union's claim - Further, Respondent claimed that the variation to the award would facilitate the efficient
organisation and performance of work according to the needs of the Port Hedland enterprise - Commission in Court Session
found that the essence of the claim was one based on transmission of business and that it appeared that it was so, however, in
the absence of like statutory provision the application could not proceed and was dismissed - Further, Commission in Court
Session found that the application be dealt with in accordance with the Act and Commission's Wage Fixing Principles and
concluded that it was minded to preserve the existing wages and conditions of employment by way of an interim order and
directed the parties to confer as to the specific needs of the Port Hedland enterprise, consistent with the Act and the Principles Directions issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - APPL 1568 of 2001;CR 190 of 2001 - Commission in Court Session - KENNER C/SMITH C/WOOD C 26/08/02 - Other Mining................................................................................................................................................................

2878

PROCEDURAL MATTERS
Conference re employer having to direct the employee to take annual leave - Applicant Union requested for Interim Orders for
suspension with pay - Commission was not persuaded to issue an Order on an interim basis because it had insufficient
evidence before it to intervene at this stage in the steps which have been taken by Respondent to manage as it is obliged to do Dismissed - Civil Service Association of Western Australia Incorporated -v- Executive Director Department Of Fisheries PSAC 21 of 2002 - Public Service Arbitrator - BEECH SC - 18/06/02 - Government Administration..........................................

1233

Application pursuant to section 29(1)(b) of the I.R. Act - Parties are in dispute as to whether the application before the Commission in
this matter included a claim of harsh, oppressive or unfair dismissal or was a claim in respect of denied contractual
entitlements - Commission reviewed the completed application and concluded that from the manner in which the Applicant
had completed the Form 1 and the Particulars of his claim, that his claim was in accordance with s.29(1)(b)(ii) only - Reasons
for Decision Issued - Application re contractual entitlements - Applicant sought a reasonable notice period of 2 months and the
reinstatement of annual leave loading for the period of annual leave he took, which was deducted on termination - Commission
found that Applicant was entitled to the annual leave loading previously paid but subsequently deducted and that there was no
power on the part of the employer to deduct without authority the amount already paid - Further, Commission concluded that
in all the circumstances, Applicant was entitled to be paid the annual leave loading deducted from his final pay and an amount
of 1 week and 3 days' pay in lieu of notice - Granted in Part - Mr AA Bishop -v- Pixen Pty Ltd T/As Megabus - APPL 1959 of
2001 - SCOTT C - 11/06/02 - Business Services...........................................................................................................................

1247

Application re unfair dismissal - Applicant argued that the McIntyre Report should not be introduced into evidence because it
provided little probative value to support the contention that the Commission should alter the finding of unfairness it had made
- Respondent argued that the McIntyre Report should be introduced because it clearly established Applicant's serious
misconduct on the probabilities and was directly relevant to the fairness of the dismissal both in fact and in law - Commission
found and accepted the McIntyre report into evidence and that Respondent had made a reasonable inquiry into the alleged
misconduct and satisfied itself on reasonable grounds that Applicant was guilty of misconduct and that dismissal was not
unfair - Dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council - APPL 622 of 2001 GREGOR C - 28/06/02 - Government Administration ..................................................................................................................

1302

Application re contractual entitlements - Applicant argued that he has been denied a benefit under his contract of employment, the
benefit being an appointment to a position as Driver on Full Roster or a Driver on Partial Roster and be paid with the rates of
pay specified in the Shire of Swan Waste Management Services Enterprise Agreement - Applicant sought an Order requiring
the Respondent to transfer him into one of either position or alternatively for the Respondent to pay him compensation - On
behalf of the Respondent, Mr Meadows denied that he ever offered the Applicant a position in Waste Management because he
did not have the authority to give undertaking as all positions in Waste Management have to go through a recruitment process
and a panel selects a successful applicant and that he was very familiar with the term of that policy - Commission found on
evidence that the offer made to the Applicant was subject to the Applicant being selected for a position in accordance with the
selection procedures set out in the policy - Further, Commission was of the view that the offer made to Applicant was
unenforceable as it was without authority - Dismissed - Mr D Watt -v- City of Swan - APPL 234 of 2002 - SMITH C 21/06/02 - Community Services ....................................................................................................................................................

1320

4

Application re alleged breach of union rules seeking leave to discontinue - President was of view that given the circumstances of the
matter and the fact that it was a reasonably long standing application that it fits the equity, good conscience and substantial
merits of the matter to dismiss it - Further, President thought that in the absence of evidence to establish the case, it was a more
appropriate order to dismiss it - Dismissed - Ms CJ Bowden -v- The Australian Nursing Federation, Industrial Union of
Workers Perth - PRES 25 of 2002 - President - SHARKEY P - 09/07/02 – Unions ......................................................................

2115

4

Applications for orders pursuant to s.66 of the I.R. Act - Applicant sought orders relating to an alleged denials of or failures on the
part of Respondent to comply with requests to provide her with documents and information and an alleged breach of union
rules - Respondent denied that it had ever refused to provide copies of documents relating to any matter to the Applicant or that
there was any breach of the rules of the Respondent as alleged - President reviewed authorities and based on the evidence
presented found that Respondent did not carry out its duty fairly and impartially in the matter, that it was clear that a breach of
the rules occurred as alleged and that a member of the Council or Executive of the Respondent had the right under the rules of
the organisation in the proper discharge of his/her duty to be provided with any documents, information or material within the
custody, care or control of the Respondent - President further found that since the documents required to have been made
available to Applicant have now been made available, and or seen by her, it was not necessary, nor was it practicable to make
any order or declaration - Dismissed - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of Workers Perth PRES 12 and PRES 21 of 2002 - President - SHARKEY P - 25/07/02 – Unions ..........................................................................

2124

Application for Orders pursuant to Section 80E of the I.R.Act - Applicant Union argued that member had been offered a voluntary
severance and that the offer contained conditions which were unfair, unreasonable and unlawful - Further, Applicant Union
sought damages on account of Respondent's alleged breach of faith and confidence in the employment relationship due to its
conduct in this process - Respondent argued and challenged the jurisdiction of Public Service Arbitrator in the conflict between
Public Sector Management Act 1994, Public Sector Management Act Regulations 1994 and an Order of Commission - Further,
Respondent argued that the offer had lapsed as it was not accepted - Public Service Arbitrator found that no conflict would
arise such as to give the Regulations precedence over any orders which might be issued and that jurisdiction did exist and the
substance of the matter could proceed - Further, Public Service Arbitrator found that undertakings regarding confidentiality
contained in the deed, as part of union member's accepting voluntary severance, was unreasonable and unfair and ordered that
Respondent offer to member a voluntary severance in accordance with the Regulations - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Consumer and Employment Protection - P
44 and P 45 of 2001 - Public Service Arbitrator - SCOTT C - 06/03/02 - Government Administration ........................................

2168

Application re unfair dismissal and contractual entitlements - No appearance from Applicant - Respondent argued that Applicant had
not complied with a further and better particulars order and by not attending, Applicant did not intend to pursue the matter Commission found that all correspondence had been sent either by receipted email and followed by registered mail to
Applicant and that every effort had been made to list this matter so it could be disposed of and that it was in the public interest
that matter should be dismissed - Dismissed for want of jurisdiction - Mr RB Cameron -v- Dodsley Pty Ltd - APPL 1566 of
2001 - GREGOR C - 31/07/02 - Other Services ............................................................................................................................
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Application re unfair dismissal and contractual entitlements - No appearance from Applicant - Respondent objected to the application
and put submissions that the matter should be dismissed with costs - Commission concluded that Applicant had not pursued his
claim seriously and given the lack of his co-operation in the matter, it was not in the public interest to expend any more
resources on dealing with this matter, and it did not warrant costs to be ordered against Applicant - Dismissed - Mr R Owens v- "Waugh and Dwyer" - APPL 1288 of 2001 - HARRISON C - 06/08/02 - Other Services.........................................................
Application re unfair dismissal and contractual entitlements - No Appearance from Applicant or Industrial Agent who opposed the relisting of the matter for the purpose of the Registrar's Report and Agent's conduct - Respondent argued that application should
be dismissed once the contents of the Registrar's Report and the Industrial Agent's conduct are considered and that the
Respondent found the Agent's attitude and behaviour insulting, confrontational, sarcastic, invasive and repugnant Commission found that the Industrial Agent's behaviour and attitude towards the Respondent had been unwarranted and
unacceptable and that the behaviour had impacted inversely upon the Commission's ability to provide a fair and just hearing
and determination to both parties - Further, Commission found that it was not in the public interest to further deal with this
matter - Dismissed - Mr S Robinson -v- Buderim Packaging Pty Ltd - APPL 2046 of 2001 - BEECH SC - 13/08/02 - Other
Services .........................................................................................................................................................................................
Application re unfair dismissal - Applicant argued that she had an excellent working relationship with the Respondent, that
Respondent had asked her to work for cash and that a week later, she was informed by Respondent that she no longer had a job
and that her job was going to be carried out by the Respondent's brother - Applicant sought orders equivalent to sixteen (16)
weeks pay and costs - Respondent argued that the Applicant was casual, that she was not terminated and had shown her
intention not to continue her employment by demanding her final wages and a separation certificate - Evidence given through
interpreter - Commission found on evidence that Applicant was unfairly, harshly and oppressively dismissed by the
Respondent and ordered compensation be paid to Application - Order for costs was not awarded - Granted in Part - Ms NL
Smith -v- Voeluk Lim Chhordary t/a Tate Street Lunch Bar - APPL 1373 of 2001 - SMITH C - 19/06/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................
Application for an order to suspend the process of filling a position - Applicant Union sought an order for the "issuance of a direction
to the Respondent to suspend the process of selection and filling of position No. 1439 Level 2 Administration Assistant,
Prisons Division" - Public Service Appeal Board requested the parties to address the issue of the Board's jurisdiction and
powers to make the direction sought and has heard and considered the parties' submission in that regard - PSAB reviewed
authorities, relevant sections of the I.R. Act and found that the jurisdiction of the Board was to deal only with those matters
listed in sub-paras (a) to (e) of s.80(I) of the Act and to adjust all such matters as are referred to in those paragraphs - PSAB
unanimously found that the application before it was clearly associated with the appeal pursuant to s.80(i)(e) but was not an
appeal against any of the matters listed in paragraph (a) to (e) and accordingly the order sought by the Applicant Union was not
within its jurisdiction - Dismissed for want of jurisdiction - Ms PJ Bingham -v- Director General, Department of Justice
(Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 17/07/02 Government Administration ..........................................................................................................................................................
Application for an adjournment re production of documents in an appeal against a decision to terminate an employee - Applicant
pressed for an order to issue requiring the Respondent to produce the documents sought - Respondent sought the adjournment
of the production of documents on grounds that it would not have the opportunity to obtain legal advice concerning what it
sees as issues arising from the status of the Internal Investigation Unit with the Department and the consequence of the
exemption provisions of the Freedom of Information Act 1992 - Public Service Appeal Board considered the submissions of
both parties and was accordingly of the view that the injustice to the Respondent if the adjournment was refused would be
greater than the injustice to the Applicant if the adjournment was granted - Granted - Ms PJ Bingham -v- Director General,
Department of Justice (Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC
- 23/07/02 - Government Administration .......................................................................................................................................
Application re unfair dismissal - Applicant argued that he was summarily dismissed and not given an opportunity to address
allegations made against him - Applicant argued that the Respondent failed to draw allegations of unacceptable workmanship
and attitude to his attention prior to his dismissal - Respondent alleged theft through misappropriation of company funds by
Applicant using the fuel card for his private vehicle without approval - Respondent argued that the dismissal was solely due to
the alleged improper use of the fuel card - Commission determined application by written submissions by consent and found
the Applicant was summarily dismissed - Commission found the Respondent had satisfied evidentiary onus that the Applicant
had committed the act alleged and that Applicant failed to show that his dismissal was harsh, oppressive or unfair, rendering
other issues raised by Applicant irrelevant - Dismissed - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - APPL 628 of 2001 BEECH SC - 23/08/02 - Construction Trade Services ...................................................................................................................
Application re unfair dismissal - Applicant sought to amend the name of the Respondent on the application - Respondent objected to
and opposed the Application and the amendment to the name of Respondent - Commission found that the amendment to the
name of Respondent was discretionary and that Applicant ought to have known about the defect as the correct name was
contained on his group certificate and pay slips and that he was advised by the Notice of Answer and Counter Proposal of the
error - Dismissed - Mr CJ Edwards -v- Civil & Earthmoving Contractors of Kwinana Pty. Ltd. - APPL 1626 of 2001 - SCOTT
C - 23/08/02 - Other Services.........................................................................................................................................................
Application re unfair dismissal - Applicant sought adjournment as she was not advised by her representative of hearing dates, required
new representation and an opportunity to obtain leave from her current employer - Respondent argued that adjournment would
place further stress and anxiety on staff of Respondent's club - Commission stated the test to apply was that where refusing an
adjournment would result in a serious injustice to one party, an adjournment should be granted unless in turn this would mean
serious injustice to the other party - Commission found that despite being bound by the action of her former agent, the request
has not arisen due to a fault on the part of the Applicant and that refusal of an adjournment would result in a serious injustice to
the Applicant - Commission found the injustice to Respondent would not be serious - Granted - SP Hancock -v- Mount Lawley
Golf Club (Inc) - APPL 649 of 2002 - BEECH SC - 20/08/02 - Sport and Recreation ..................................................................
Appeal against the Decision of Respondent to terminate re unfair dismissal - Appellant was invited to make submissions as to whether
she should be allowed to proceed in light of the lengthy delay in the matter - Appellant sought an application for an extension
of time and argued that the appeal was lodged because she was forced to resign and that was caused by the Respondent's
conduct and that she had been victimised and harassed - Respondent opposed the appeal and argued that Appellant had
resigned and was not dismissed and that if the appeal were to proceed after such a long delay the Respondent would be
prejudiced - Public Service Appeal Board found that Appellant failed to respond to correspondence from the Registrar for over
2 years and that there was no explanation for the delay and that no information had been provided to allow the PSAB to make
any assessment of hardship or prejudice to Appellant - Further, Public Service Appeal Board found that the extension of time
for filing the appeal be dismissed and that the PSAB had reservations regarding jurisdiction to deal with an appeal by an
employee who had resigned - Dismissed - Ms C O'Leary -v- Building Management Authority - PSAB 10 of 1995, PSAB 11 of
1995 - Public Service Appeal Board - SCOTT C - 05/09/02 - Government Administration ..........................................................
Application for orders pursuant to Section 80E re adequate compensation for out of hours contacts - Appellant Union sought a
declaration from the Public Service Arbitrator that Prison Superintendents and Assistants are required by their employer to be
immediately contactable by telephone or paging system outside their normal hours in case of a call out requiring an immediate
return to duty and that this requirement constitutes a written direction to be on call in accordance with clause 18 of the Public
Service Award 1992 - Respondent submitted that the Public Service Arbitrator should refrain from further hearing the
application on the basis that the issues had been canvassed in an application to the Public Service Arbitrator previously and in
the Industrial Magistrate's Court alleging that the Respondent had breached the Public Service Award 1992 - Public Service
Arbitrator found that there was a potential for there to be two different decisions on the same subject in two different
jurisdictions and that this situation should be avoided - Commission concluded that it should refrain from further hearing this
matter - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice P 5 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 – Education ...............................................................................
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Application re unfair dismissal and contractual entitlements - Commission directed both parties to provide discovery on affidavit and
production of documents - Applicant argued that Respondent had failed to discover documents in its possession, custody or
relating to the matters in question in these proceedings - Respondent raised the decision in 'Hot Copper' as to whether
Commission had the jurisdiction to entertain the Applicant's claim - Commission found that it had jurisdiction to deal with the
application and ordered the discovery of documents - Order Issued - Mr AR Ross -v- Chevron Australia Pty Ltd - APPL 226 of
2002 - KENNER C - 16/09/02 - Oil and Gas Extraction ...............................................................................................................

2768

Appeal against Decision of Respondent to suspend Appellant - Appellant sought an order for discovery, production and inspection of
documents in relation to this matter and argued that those documents would assist and deal with the establishment of the
inquiry or investigation of the allegations or complaints made against him - Respondent opposed the application for a number
of reasons including the jurisdiction of the Public Service Appeal Board to deal with the matter and that the Appeal was out of
time - Public Service Appeal Board found and concluded that certain orders for discovery, production and inspection would be
issued as these orders were appropriate for this matter - Order Issued - Mr S Kelly -v- Director General, Department of Justice
- PSAB 12 of 2002 - Public Service Appeal Board - SCOTT C - 23/09/02 - Government Administration....................................

2772

2

Appeal against Decision of Commission (unreported) re dismissal of unfair dismissal claim for want of prosecution - Appellant
argued Commission had at all times wished to prosecute the substantive matter vigorously and to its natural conclusion, that
the Commission did not have all facts before it to make a decision and sought to adduce new evidence - Appellant argued he
had not proceeded with the application as he feared for his safety and did not receive the notice of hearing as he was returning
to WA at the time it was sent to him - Full Bench found that acceptance of the new evidence could not have led to a different
decision and was reasonably procurable had the appellant taken appropriate steps to attend the hearing or be represented - Full
Bench further found that the respondent was entitled to expect that litigation would proceed without, and prejudice resulted
when there was, an inordinate and inexcusable delay - Dismissed - Mr N Burch -v- Oretek Ltd - FBA 28 of 2002 - Full Bench SHARKEY P/BEECH SC/SCOTT C - 25/01/02 - Services to Mining..........................................................................................

2853

3

Conference referred re conditions of employment at the Cargill Operations Port Hedland and Application to vary the Dampier Salt
Award 1990 No. A23 of 1990 - Applicant Union argued that the purchase of the operations of Cargill at Port Headland was in
effect a transmission of business and that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business - Further, Applicant Union opposed the claim by Applicant to vary the award and argued that it
could not be applied to the enterprise as it was currently configured - Respondent denied the allegations and objected to the
Applicant Union's claim - Further, Respondent claimed that the variation to the award would facilitate the efficient
organisation and performance of work according to the needs of the Port Hedland enterprise - Commission in Court Session
found that the essence of the claim was one based on transmission of business and that it appeared that it was so, however, in
the absence of like statutory provision the application could not proceed and was dismissed - Further, Commission in Court
Session found that the application be dealt with in accordance with the Act and Commission's Wage Fixing Principles and
concluded that it was minded to preserve the existing wages and conditions of employment by way of an interim order and
directed the parties to confer as to the specific needs of the Port Hedland enterprise, consistent with the Act and the Principles Directions issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - APPL 1568 of 2001;CR 190 of 2001 - Commission in Court Session - KENNER C/SMITH C/WOOD C 26/08/02 - Other Mining................................................................................................................................................................

2878

4

Application for Stay of Operation of Commission Order No. 1373 of 2001 (82WAIG2258) re unfair dismissal granted in part Appellant argued that stay of order be granted to allow for the hearing of the appeal lodged against the decision of the
Commission and that there was language difficulties regarding the Commission process - Respondent argued that no attempt
had been made to comply with the order and no monies had been paid - President applied the principles to determine the
application for a stay pursuant to Section 49(11) and determined that no satisfactory reason existed for the failure to comply
with the order or the failure to make this application for a stay until almost three months after the decision was appealed
against and that the application was incompetent - Dismissed - Lim Chhordary Voeuk T/A Tate Street Lunch Bar -v- Ms NL
Smith - PRES 31 of 2002 - President - SHARKEY P - 22/10/02 - Accommodatn, Cafes&Restaurants ........................................

2889

4

Application for orders pursuant to section 66 - Respondent Union sought applications to be adjourned - No argument from Applicants
- President found to avoid unnecessary duplication, the adjournment ought be granted - Granted - KS Svendsen -v- The State
School Teachers Union of W.A. (Incorporated) - APPL 2577 of 1989 - President - SHARKEY P - 04/12/89 - Government
Administration...............................................................................................................................................................................

2899

Application to vary the Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 - Applicant
Union applied to vary the award and advised that procedural matters had been met - Respondent consented to variation Commission found that schedule to original application had been amended which contained a preamble and that it should not
be part of the order as it would have no legal effect and that it did not and could not amend the award as it was unenforceable An order amending the Award to reflect the consent of the parties was issued - Order issued - AUTO, FOOD, METAL,
ENGIN UNION -v- Direct Engineering Services Pty Ltd - APPL 1235 of 2002 - GREGOR C - 08/11/02 - Other Services ........

2920

Conference referred re eligibility to be converted to permanency - Applicant Union argued that its member has been unfairly treated
by Respondent in that its member meets the criteria for "Conversion of Entry Level Contract Officers to Permanent Status" in
accordance with the Premier's Circular No. 7/01 - Applicant Union sought an order that the Respondent reinstate its member,
convert his employment to permanency, and deem his employment to be continuous - Respondent objected to the orders
sought and argued that union member does not meet the criteria for conversion to permanency status because his was a five
year fixed term contract which does not meet the criterion of being "fixed term contracts continuously rolled over", that
Applicant's employment was related to work which was externally funded and that Respondent had acted with consideration in
that it provided Applicant with a further short term contract following the expiration of his five year contract - Public Service
Arbitrator found on evidence that Applicant did not meet the criteria for conversion and that Applicant's work was very much
substantially externally funded - Further, PSA found that in these circumstances rather than prejudice the Respondent's case, its
actions have demonstrated its desire to be a considerate and helpful employer to the degree that it was able, therefore,
Applicant has not been treated unfairly - In its Further Reasons, PSA reviewed relevant sections of the IR Act, PSM Act and
was of the view that the Public Sector Standard relating to appointment creates no impediment to the Arbitrator's jurisdiction in
this matter - PSA also found that it was not appropriate to re-open the hearing as there was nothing new before it which would
constitute a relevant consideration - Dismissed - Jurisdiction Found and Application to re-open dismissed - The Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Agriculture - PSACR 39 of 2002 - Public
Service Arbitrator - SCOTT C - 04/11/02 - Government Administration ......................................................................................

2969

Conference re breach of the requirements of the Public Sector Management Act, 1994 - Applicant Union applied for a declaration that
Respondent cease and desist workplace bulling and that Respondent provide the necessary assistance to relocate its member to
suitable alternative position within the public sector and that Respondent place its member on paid leave with all leave
entitlements utilised whilst on workers compensation to be reinstated - Further, Applicant Union sought an order for discovery
of documents - Respondent opposed the application and argued that member had lodged a workers' compensation claim
alleging she was suffering work induced stress and opposed the discovery of documents and that it was frivolous - Commission
found that the scope and purpose of the Industrial Relations Act and the Workers' Compensation and Rehabilitation Act 1981
were different and dealt with jurisdiction under IR Act - Further, Commission proposed to grant the CSA's application and
issue an order for the discovery, inspection and productions of documents - Order Issued - The Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAC
20 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 - Government Administration ....................................................
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Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had stood her down but never asked
her to return to work and that Respondent's name should be amended because mistake was simple and under the act it was
capable of being amended - Respondent argued that application was defective as Applicant incorrectly named Respondent and
accordingly there was no jurisdiction and application should be struck out - Further, Respondent argued that Applicant was on
three months probation and she had not proven herself as her attendance was not satisfactory and had also abused another
employee - Commission found that Applicant had limited knowledge of legal proceedings or the consequences at law of
properly naming the employer and Commission exercised its discretion under s.27(1)(m) of the I.R. Act - Commission found
that Applicant was employed on trial or on probation for a period of three months and quite clearly knew she was on trial and
that she had to improve her attendance - Further, Commission found that Respondent was entitled to terminate Applicant's
employment - Dismissed - Ms FE Anderson -v- Ted Kilbey Berkeley Challenge Pty Ltd - APPL 650 of 2002 - SMITH C 22/10/02 - Other Services ..............................................................................................................................................................

2988

Application re unfair dismissal - No appearance from Applicant and agent was not able to proceed at hearing because he had received
no instructions from Applicant and opposed any order for costs - Respondent sought orders that the application be dismissed
for want of prosecution and for costs incurred to attend hearing from Melbourne - Commission found that application should
be dismissed for want of prosecution and that application for costs was also dismissed as costs were not lightly awarded in this
jurisdiction - Dismissed for want of jurisdiction - Mr DJ Bland -v- Strasburger Enterprises (Properties) Pty Ltd T/A Quix
Foodstores - APPL 850 of 2002 - WOOD C - 07/11/02 - Services to Transport ............................................................................

2995

Application for contractual entitlements - Applicant sought payment for the balance of his contract and accrued leave for the period
7/7/01 - 31/12/01 - Applicant submitted that he was not bound by the terms of the Respondent's 1996 agreement and its
successors as he was not a party to it and was not involved in the making of the agreement - Further, Applicant submitted that
the provisions of s170CM of the Federal Workplace Relations Act 1996 does not apply to him as he was a fixed term
employee - Respondent submitted that Applicant was employed for a fixed term of three years, that the letter of offer specified
the 1996 Agreement as the relevant award or agreement and since the 1996 Agreement has been superseded by the 2000
Agreement, the Applicant's terms and conditions of employment was that of the 2000 Agreement - Commission reviewed
relevant clauses of the Agreement and found that the notice provision on termination was applied rightly to the Applicant as
part of his contract - Dismissed - Mr I Brady -v- Challenger Tafe (ACN 598 183 708 73) - APPL 246 of 2002 - WOOD C 11/10/02 – Education .....................................................................................................................................................................

2996

Application re unfair dismissal - Applicant argued that dismissal was unfair because of the treatment that she had to suffer that led to
her resignation and that she was unaware of the time limit prescribed by the I.R. Act - Respondent argued that application was
out of time and opposed the extension of time and concluded that Commission did not have jurisdiction to deal with matter Commission referred to the principles that considered the nature of ss 29(1)(b)(i) and 23A of the Act and found that Applicant
was not dismissed from her employment but left the employment voluntarily and therefore there had been no dismissal to
attract the jurisdiction of the Commission - Dismissed for want of jurisdiction - Ms N Azzalini -v- Perth Inflight Catering APPL 1507 of 2002 - KENNER C - 16/10/02 - Food Retailing .....................................................................................................

2999

Application for contractual entitlements seeking two months' salary and pro rata annual leave entitlements - No appearance on behalf
of the Respondent - Commission accepted Applicant's evidence and was satisfied on all the evidence that Applicant was
employed by Respondent on the terms and conditions set out in exhibit A1, and further that Applicant discharged his duties
until, by agreement his employment came to an end - Further, Commission was satisfied that there was evidence before it to
establish the terms of the contract agreed to between the parties and that Applicant had made out his claim in respect of a
denial of contractual benefits - Upheld and Order Issued - Mr HM Chong -v- Balance Computing Pty Ltd - APPL 1928 of
2001 - KENNER C - 23/09/02 – Finance.......................................................................................................................................

2999

Application referred under s.7G and s.29(1)(b)(i) of the I.R. Act, 1979 alleging unfair dismissal - Commission was asked and agreed
to determine a preliminary issue re jurisdiction to entertain the claim based on the Respondent's contention that the Applicant
had applied to the Commission to determine the matter under s.7F of the Act - Commission reviewed the relevant sections of
the Act and found that the nature of the application was clear to the Respondent at the outset and was filed within the required
time frame - Further, given the circumstances that the union offered an explanation for the incorrect form being used, and
moved quickly to rectify the defect, Commission was of the view that there was no prejudice to the Respondent - Commission
was satisfied that it was appropriate to accept the application as an application pursuant to s.7G of the Act to enable the
Applicant's unfair dismissal claim to be dealt with - Jurisdiction Found - Mr BG Dyer -v- Iluka Resources Limited - APPL
1073 of 2002 - HARRISON C - 12/11/02 - Metal Ore Mining ......................................................................................................

3004

Application pursuant to s.27(1)(a) of the I.R. Act, 1979 seeking the dismissal of the substantive proceedings re unfair dismissal - The
grounds in support of the application is that there was currently on foot concurrent proceedings in the Australian Industrial
Relations Commission, a claim by Applicant alleging that her dismissal was harsh, unjust or unreasonable - Commission
reviewed principles in "Fitzpatrick" and found that the principles applied with equal force to these proceedings, and having
regard to those principles, and sections 26(1)(a) & (c) of the Act, Commission exercised its powers pursuant to section 27(1)(a)
to dismiss the substantive application - Dismissed - Ms JC Holm -v- Shire of Gingin - APPL 834 of 2002 - KENNER C 16/10/02 - Government Administration .........................................................................................................................................

3019

Application re unfair dismissal - Applicant argued that his participation in outside activities were not in conflict with the operations of
the Respondent because he was assessing students who were not permanent residents who he understood were not able to
either be enrolled with or assessed by the Respondent - Respondent argued there was no unfair dismissal as Applicant was
summarily terminated for gross misconduct - Commission found on evidence that Applicant behaved in a manner sufficient to
amount to a fundamental breach of his contract of employment and that Respondent's investigation was conducted in a
procedurally fair manner - Further, Commission found that Applicant was given a "fair go all round" and applying the legal
authorities, Commission found that it was appropriate in all circumstances for Respondent to summarily terminate Applicant's
contract of employment - Dismissed - Mr J Pass -v- Chairperson College Council South East Metropolitan College of TAFE APPL 611 of 2002 - HARRISON C - 17/10/02 – Education..........................................................................................................

3053

Application re contractual entitlements - Applicant argued that not all matters agreed to in conference had been settled as a letter from
the Respondent in regards to his apprenticeship had not been received - No appearance from Respondent but contact by
Commission with Respondent had indicated that the required letter had been sent to the Apprenticeship board and a copy was
faxed to the Commission - Commission found that Applicant had all that was required and agreed in settlement in his
possession and that the Respondent had complied with the terms of the agreement promptly - Dismissed in the public interest Mr JA Resic -v- Madonnas Cafe Restaurant - APPL 583,748,890,924,1051,1057,1309,1376 of 2002 - WOOD C - 21/10/02 Accommodatn, Cafes&Restaurants................................................................................................................................................

3058

Application for contractual entitlements re fuel and telephone expenses - Applicant argued that he was owed benefits for both fuel and
telephone expenses which he was entitled to under his contract of employment - Further, Applicant sought to amend the names
of Applicant and Respondent - No appearance from Respondent - Commission found that expenses were made out and issued
an order for the contractual entitlements and amended the application - Granted - Mr TEJ Semerdjian -v- Elite Security
Services - APPL 2151 of 2001 - SMITH C - 22/10/02 - Other Services ........................................................................................

3060

Application re unfair dismissal - Applicant argued she was not given any notice and the Respondent did not warn her about problems
with her work - Respondent objected to and opposed Applicant's claim - Respondent argued that Applicant was offered the
position because she presented herself as an experience minute taker but her work fall far short of what one would expect from
an experienced minute taker - Commission reviewed authorities and found on evidence that there was an implied and express
representation by Applicant that she possessed the requisite skills necessary to satisfactorily perform the duties of the position Further, Commission was not persuaded that giving Applicant more time would have in any way affected the outcome, hence
the dismissal was not unfair - Dismissed - Mrs R White -v- Motor Trade Association - APPL 414 of 2002 - KENNER C 28/10/02 - Business Services .........................................................................................................................................................
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Appeal against Decision of Respondent to terminate Union member on 11/04/2002 - Appellant Union argued that the decision to
terminate was harsh and unfair in that no grounds existed for which the Respondent could conclude that the member was
dishonest and untrustworthy and that Respondent failed in its duty to exercise proper consideration in its dealing with the
member - Respondent argued whether or not it was in the public interest that the proceedings be held as the member was on a
fixed term of contract that had ended with the passage of time and that all monies owing at the time of termination including
the salary that would have been earned for the unexpired portion of the contract had been paid - Public Service Appeal Board
found that some of the grounds of the appeal had been made out in that Respondent had failed to follow the processes of the
Public Sector Management Act 1994 which was a breach of statute by the employing authority which was more than just a
denial of procedural fairness - PSAB found that Respondent could not lawfully dismiss the member pursuant to the notice
provision in the contract of employment without having followed those procedures as it had denied the member procedural
fairness - Upheld - Ms PJ Bingham -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 04/09/02 - Government Administration .....................................

3085

Appeal against Decision to dismiss Union member on 31/05/2001 - Appellant sought an order for discovery, production and
inspection of all documents in relation to the matter before the PSAB and consented to paying reasonable photocopying costs Respondent informed the PSAB that agreement was forthcoming on a substantial part of the application but objected to non
relevant documents being provided - Public Service Appeal Board found that the order for production of documents ought be
granted on the relevant matter before the PSAB - Order Issued - Civil Service Association of Western Australia Incorporated v- Chief Executive Officer, Water and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC 08/10/02 - Government Administration .........................................................................................................................................

3092

2

3

Appeal against Decision of Commission (82WAIG642) re unfair dismissal - Appellant argued that Commissioner erred in holding
that Appellant caused Respondent to incur loss during the course of his employment, erred in holding that the employment was
subject to a period of review, erred in holding that there was any reason for Respondent to be dissatisfied with the Appellant's
performance and erred in not awarding compensation - Further, Appellant argued that appeal be allowed and that Appellant be
awarded compensation for loss caused by dismissal of six months' compensation - Respondent argued that the appeal was not
relevant to the proceedings and Commissioner had determined what was required to be determined - Full Bench found that the
decision appealed against was a discretionary decision and that the crux of this matter was the Commissioner at first instance
failed to adopt and apply the principle applicable to determination of compensation to be paid and that the submission relied on
was not binding on the Commission and did not refer to authority binding on the Commission - Further, Full Bench found that
appeal was not made out and there was no miscarriage in the exercise of the discretion at first instance - Dismissed - Mr SJ
O'Brien -v- Perth Metalwork Co. Pty Ltd - FBA 19 of 2002 - Full Bench - SHARKEY P/SMITH C/WOOD C - 20/11/02 Construction Trade Services..........................................................................................................................................................

3209

Application for variation of the Dampier Salt Award 1990 No. A23 of 1990 - Applicant submitted that it wished to pursue
negotiations with Respondents for a new award to meet the needs of its business at Port Hedland and in the interim continue
with Damper Salt Award 1990 or have an interim award issued - Respondent Unions submitted that they wish to negotiate with
Applicant with a view to reaching agreement on an enterprise specific award to provide fair terms and conditions of
employment for the employees and that the interim award should be based on the Cargill Australia Ltd - Salt Production and
Processing Award 1988 - Commission in Court Session found that an interim award should be issued preserving the status quo
base on the Dampier Salt Award 1990 until a final award was issued - Interim Order issued - Dampier Salt Ltd -v- The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Others - APPL 1568 of 2001 Commission in Court Session - KENNER C/SMITH C/WOOD C - 26/09/02 - Other Mining......................................................

3223

4

Application for Order pursuant to s.66 of the I.R. Act re alleged breach of union rules - Applicant argued that as a member of a
registered organisation, she had the right to inspect documents for the proper execution of her fiduciary obligations and by
refusing to provide her the documents she requested Respondent has breached the rules - Respondent opposed the application President found the delay and the refusal to provide the document were clear evidence of the Respondent Secretary's breach of
his obligation under the rules - Further, President found that Respondent Secretary had committed a breach of the rules, as
alleged, in not making the document available, and in refusing to make it available until after the application under s.66 of the
Act was made - Declarations and Order for compliance issued compliance issued - Ms KM Luby -v- The Secretary, The
Australian Nursing Federation, Industrial Union of Workers - PRES 33 of 2002 - President - SHARKEY P - 28/11/02 – Unions

3226

Applications for Orders pursuant to Section 80E - Applicant and Applicant Union argued that Respondent's treatment of Applicant in
its consideration and non-approval of his expression of interest in and eligibility for voluntary severance was unfair,
inconsistent and/or unlawful - Applicant sought to be offered voluntary severance and paid an amount for voluntary severance
calculated at the enhanced rate applicable immediately prior to 30 June 2002 - Respondent argued that no decision to abolish
the position of Applicant was ever formally made, however, the recommendation the Applicant be released if authorisation for
the position to be abolished was given - Public Service Arbitrator found that the Applicant's position was never abolished and
still occupied the position and the actual decision to abolish had not been formally made - Further PSA found that there was no
unfairness prejudice or detriment - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director
General, Department of Consumer and Employment Protection – Nos. P 36, P 55 of 2002 - Public Service Arbitrator - SCOTT
C - 20/11/02 - Government Administration ...................................................................................................................................

3246

Complaint re breach of Workplace Agreement re unfair dismissal - Applicant argued that dismissal was unfair and sought
compensation and that the workplace agreement governed and controlled the employment relationship - Further, Applicant
argued that Respondent had orchestrated the refusal to register the workplace agreement in order to prejudice him and that
Respondent's interlocutory application was entirely without merit and had been brought frivolously and vexatiously Respondent opposed the claim on the grounds that there was no registered workplace agreement under the Act, and
Magistrate's Court had no jurisdiction to deal with the matter - Industrial Magistrate found that the workplace agreement was
never registered and it did not have the jurisdiction to hear and determine an unfair dismissal claim where the workplace
agreement was never registered - Reasons for Decision Issued - Mr GW Rogers -v- DMW Constructions Pty Ltd - M 153 of
2002 - Industrial Magistrate - Cicchini IM - 26/09/02 - General Construction ..............................................................................

3256

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair and he was also entitled to
two weeks notice - Respondent argued that application was out of time, that Applicant was not an employee with Respondent
and that he was summarily dismissed for ignoring warnings regarding his behaviour - Commission found that application was
38 days out of time and that there was no good reason for the delay - Further, Applicant conceded that payments were made to
his family company and the family company invoiced Respondent for his services - Commission was not persuaded that on
balance the merit of the Applicant's substantive application was strong as he was terminated for ignoring warnings regarding
his behaviour - Dismissed - Mr AW Andrew -v- Metway Property Consultants & Auctioneers - APPL 1745 of 2002 - BEECH
SC - 15/11/02 - Property Services .................................................................................................................................................

3260
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Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that no substantive reason could
be made out for his termination, that in relation to procedural unfairness it was clear that Respondent had made up his mind to
replace him and that the whole process of termination was harsh, oppressive and unreasonable - Respondent argued on
numerous grounds, including that the actions of the Applicant in failing to comply with the instructions and directions given by
Respondent clearly constituted a serious repudiation of his contract of employment as he clearly indicated that he did not
intend to be bound by the terms of his contract of employment, that this repudiation was serious when one regard to the
correspondence which show that he had clearly been placed on notice that his performance was lacking - Further, Respondent
argued that in the event the Commission makes a finding that the termination was unfair, Applicant has not been able to prove
that he had suffered a loss and that in relation to any award for injury there was no medical evidence that he was subjected to
steres in any way - Commission reviewed legal principles and was satisfied that the Applicant was warned that his employment
was at risk if his performance and conduct did not improve, and that he could be terminated unless he submitted an appropriate
business plan - Further, Commission found that the manner in which the termination was effected was unfair because
Applicant was not given a proper opportunity to address why he should not be dismissed, that the circumstances of the
termination process were oppressive and ordered Respondent to pay Applicant compensation for being unfairly and
oppressively dismissed - Granted and Order Issued - Mr GF Bantoft -v- NACA Logistics Group Pty Ltd Trading As Vanguard
Logistics Services WA - APPL 523 of 2002 - SMITH C - 03/12/02 - Other Transport..................................................................

3262

Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act
1993 were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he
was unfairly terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions
were held with the Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the
Applicant - Commission reviewed authorities, Part 5 of the MCE Act and found that Applicant was treated unfairly on the
basis that he was not given sufficient notice of his termination in order to canvass alternatives, that it was also clear that the
requirements of Part 5 of the MCE Act in relation to attend job interviews were not met by the Respondent and given that the
Applicant was afforded insufficient notice and was not given time to attend job interviews, his termination was unfair However, given that the Applicant was paid a redundancy payment of 26 weeks' pay and five weeks' pay in lieu of notice,
Commission concluded that the amount of five weeks' pay as compensation was to be offset against these payment, thus no
monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb
Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services.............................................

3271

Application re unfair dismissal seeking compensation - Applicant argued dismissal was unfair because he was asked to resign and was
not given any opportunity to discuss the matter - Respondent argued there was no dismissal because it believed that the note
given to Applicant in March 2002 was a reprimand and constituted a warning to Applicant about his performance, that it was
not the first time it raised security issues with Applicant, and he put this reprimand in writing because he wanted to highlight
the seriousness of the issue - Commission found on evidence that Applicant was denied procedural fairness in relation to his
termination, that the Respondents did not make it clear to the Applicant at any stage that his job was in jeopardy and that
unless improvements were made in specific areas his contract of employment would be terminated - Further, Commission
found that Applicant's termination was both substantively and procedurally unfair, that the Applicant satisfied the onus on him
to obtain alternative employment, that reinstatement was impracticable and ordered compensation - Upheld and Order Issued Mr AJ Haddock -v- Bedlington Enterprises Pty Ltd & Other - APPL 795 of 2002 - HARRISON C - 28/11/02 - Food Retailing .

3275

Application re unfair dismissal seeking compensation - Applicant argued that she was given no warnings in relation to her
performance or behaviour while she was employed by the Respondent, therefore termination was unfair - Respondent denied
the allegation and argued that there was no unfair dismissal as the Applicant was terminated for a valid reason - Commission
found that Applicant was terminated without notice, that Respondent had formed the view that Applicant was stealing from
him, that Respondent was unable to justify the basis upon which he had formed this view, thus there was no valid reason for
Applicant's termination - Further, Commission found that Applicant was denied procedural fairness, that no notice was given
that she was to be terminated, nor was the Applicant paid any monies in lieu of notice, that there was no opportunity for
Applicant to negotiate alternatives to termination, nor was she given the opportunity to refute the Respondent's belief that she
had been stealing from the Respondent, and ordered compensation be paid to the Applicant - Upheld and Order Issued - Ms
NT Loud -v- Scotties Hardware - APPL 499 of 2002 - HARRISON C - 12/11/02 - Other Services ..............................................

3301

Application re unfair dismissal seeking reinstatement - Applicant argued that he did not at any time leading to his dismissal, breach
his contract of employment and that the process engaged by Respondent to dismiss him was itself unfair - Respondent opposed
the claim and argued that Applicant was fairly dismissed for theft and for his conduct in relation to a subsequent investigation
into that matter - Commission found on evidence that Applicant deliberately misled the Respondent, including telling lies to
his immediate supervisor and he perpetuated this dishonesty in the formal investigation undertaken by Respondent - Further,
Commission found that Applicant was aware of the possible consequences of his actions and he knew that dismissal was a
possible outcome of the investigation - Commission found there was no breach of procedural fairness because Applicant's
dishonesty amounted to a gross breach of trust - Dismissed - Mr CJ Matthews -v- Iluka Resources Limited - APPL 1053 of
2002 - KENNER C - 15/11/02 - Other Mining ..............................................................................................................................

3304

Application re contractual entitlements - No appearance from Applicant - No appearance from Respondent - Commission found that
application was for a claim of holiday pay and if that was the case then prosecution of the relevant award was appropriate and
matter adjourned at a conference for Applicant to decide what to do - Commission had not heard from Applicant since the
adjournment and issued an order that the application be struck out for want of prosecution - Struck out for want of prosecution
- Mr SR Penn -v- Airpro 2000 Pty Ltd - APPL 58 of 2002 - BEECH SC - 06/12/02 - Other Services...........................................

3314

Application re contractual entitlements - Applicant argued that he had outstanding benefits of unpaid wages due to him at the
completion of a contract of employment with Respondent which were not paid - No appearance from Respondent Commission gave reasons as to why the matter should proceed in Respondent's absence and found that no money had been
paid for wages and Applicant had established he was entitled to the unpaid amount - Granted - Mr P Portman -v- Gulf
Financial Services (Graeme Moore) - APPL 1307 of 2002 - GREGOR C - 26/11/02 - Other Services..........................................

3315

Applications re unfair dismissal and contractual entitlements - Applicants was asked to show cause why their applications should not
be dismissed – Applicants’ Counsel on behalf of Applicants conceded that Applicants former Agent had not properly
particularised their cases so as to enable the Respondent to understand the case it had to meet - Further, that the affidavit as to
documents filed was defective, that Applicants did not appreciate that their former agent, had no real comprehension of what
was required to particularise the claims and that Applicants should not be prejudiced by the incompetence and lack of legal
qualifications of their former agent - Respondent's Counsel argued that it was apparent from all the documents filed, that
Applicants themselves had failed to give proper instructions and that this was revealed by the fact that many of the matters said
to be particulars did not accord with the documents that Applicants have inspected - Commission found that despite being
given advice and put on notice, Applicants have failed to prosecute their cases efficiently and through their agent, have been
grossly incompetent and their conduct have not only caused Respondent to incur substantial costs but has also resulted in cost
to the public in having to vacate the three days set down for hearing - Commission further found that whilst the effect of an
order for dismissal will deny Applicants the ability to pursue their contractual benefits claims, the denial of their cause of
action, when balanced against their persistent, incompetent conduct, case management principles and the fact that the
Respondent's costs cannot be recovered, the applications should be dismissed - Dismissed - Mr AW Prosser -v- Narayana Pty
Ltd T/A Dee Seed Real Estate - APPL 190,191 of 2002 - SMITH C - 02/12/02 - Property Services .............................................
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Application re unfair dismissal and contractual entitlements - Applicant argued that he was made redundant upon his return from
leave and that the decision to make him redundant was not genuine because Respondent had employed another chef who had
taken over his work - Applicant further argued that his dismissal was harsh, oppressive and unfair because he was not afforded
procedural fairness in that no notice was given that his employment was to be terminated, and he was not given any
opportunity to make any submissions as to why he should not be terminated - Respondent argued that Applicant was not
engaged as an Executive Chef, that he was employed to work part-time as an Asian chef/breakfast cook, that Applicant was
made redundant because Respondent changed its menu to offer less Asian dishes and more European dishes and that
Respondent selected the Applicant for redundancy on grounds that the other chefs employed by it were better chefs Commission reviewed relevant sections of the Workplace Relations Act, MCE Act, Award, authorities and found on evidence
that the Respondent had a legitimate need to restructure its restaurant, however, Respondent's decision to terminate the
Applicant's employment was unfair because no adequate warning or opportunities was given to Applicant to improve his work
- Further, Commission was satisfied that Applicant had made out his case for contractual benefits relating to accrued annual
leave and for payment of hours worked when he should have been rostered on for a period of six weeks and ordered
Respondent to pay the Applicant compensation and benefits owed under Applicant's contract of employment - Order Issued Mr KTS Tan -v- Auz Hotels Pty Ltd (ACN 097 361 512) - APPL 1048 of 2002 - SMITH C - 27/11/02 - Food Retailing............

3329

Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the dismissed employees were classified
as permanent casual employees who had an expectation of ongoing employment and even though there was normal work
available, Respondent refused to offer it to these employees, instead Respondent engaged alternative employees to undertake
the work - Respondent opposed the claim and argued that the employees were not unfairly dismissed - Commission applied
legal principles and found that on balance the evidence demonstrated that the employees had a single ongoing contract of
employment with an indefinite expectation of employment and that the employees were not casual employees, but employed
on a full -time basis - Further, Commission found that the employees were unfairly dismissed both substantively and
procedurally and awarded compensation - Upheld and Order Issued - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Waterglen Holdings Pty Ltd - CR 59 of 2002 - HARRISON C - 14/11/02 – Agriculture ...........

3338

Application re unfair dismissal seeking to amend the Respondent's name - Respondent opposed the amendment - Commission was
satisfied from the evidence that at the time Applicant completed the Notice of Application, he did not understand the
significance of naming correctly his former employer - Further, Commission found that there would be no prejudice to the
Respondent if the amendment was granted, and based upon the reasoning of Sharkey P in Rai v. Dogrin Pty Ltd, the
application to amend the Respondent's name should be granted - Granted - Mr DN McLeod -v- Reece Pty Ltd - APPL 1726 of
2002 - BEECH SC - 04/12/02 - ....................................................................................................................................................

3351

PUBLIC HOLIDAYS
Complaint re breach of Award - Complainant Union sought an order for alleged failure to pay the correct rates of pay for ordinary
hours worked, work performed on Sundays and public holidays and overtime as prescribed by the Metal Trades (General)
Award No. 13 of 1965 - Respondent argued that it was not in the cycle repair industry but in the bike hire industry - Further,
Respondent raised the defence of "officially induced error of law" claiming that it received advice from the Department of
Consumer and Employment Protection that the award does not apply to any of its employees at Rottnest AA Bike Hire Industrial Magistrate reviewed authorities, relevant section of the I.R. Act and clauses of the award, and determined that the
Respondent was bound by the award - IM further concluded that the information provided by the Respondent to DCEP to
conclude "that the award does not apply to any of its employees at Rottnest AA Bike Hire" was subjective and incomplete - IM
found that the employer Respondent was liable to the extent of its reasons and invited the parties to make submissions as to
quantum - Reasons for Decision Issued - AUTO, FOOD, METAL, ENGIN UNION -v- Bell-A-Bike Rottnest Pty Ltd - M 269
of 2001 - Industrial Magistrate - Tarr IM - 21/06/02 - Personal Services ......................................................................................

1237

PUBLIC INTEREST
Application re unfair dismissal and contractual entitlements - No appearance from Applicant - Respondent argued that Applicant had
not complied with a further and better particulars order and by not attending, Applicant did not intend to pursue the matter Commission found that all correspondence had been sent either by receipted email and followed by registered mail to
Applicant and that every effort had been made to list this matter so it could be disposed of and that it was in the public interest
that matter should be dismissed - Dismissed for want of jurisdiction - Mr RB Cameron -v- Dodsley Pty Ltd - APPL 1566 of
2001 - GREGOR C - 31/07/02 - Other Services ............................................................................................................................

2194

Application re unfair dismissal and contractual entitlements - No appearance from Applicant - Respondent objected to the application
and put submissions that the matter should be dismissed with costs - Commission concluded that Applicant had not pursued his
claim seriously and given the lack of his co-operation in the matter, it was not in the public interest to expend any more
resources on dealing with this matter, and it did not warrant costs to be ordered against Applicant - Dismissed - Mr R Owens v- "Waugh and Dwyer" - APPL 1288 of 2001 - HARRISON C - 06/08/02 - Other Services ........................................................

2242

Application re unfair dismissal and contractual entitlements - No Appearance from Applicant or Industrial Agent who opposed the relisting of the matter for the purpose of the Registrar's Report and Agent's conduct - Respondent argued that application should
be dismissed once the contents of the Registrar's Report and the Industrial Agent's conduct are considered and that the
Respondent found the Agent's attitude and behaviour insulting, confrontational, sarcastic, invasive and repugnant Commission found that the Industrial Agent's behaviour and attitude towards the Respondent had been unwarranted and
unacceptable and that the behaviour had impacted inversely upon the Commission's ability to provide a fair and just hearing
and determination to both parties - Further, Commission found that it was not in the public interest to further deal with this
matter - Dismissed - Mr S Robinson -v- Buderim Packaging Pty Ltd - APPL 2046 of 2001 - BEECH SC - 13/08/02 - Other
Services .........................................................................................................................................................................................

2249

2

Appeal against Decision of Commission (82WAIG667) re unfair dismissal and contractual entitlements - Appellant argued that the
learned Commissioner failed to properly have regard that the business operated on the basis of a quasi partnership between the
directors of the Appellant (including the Respondent) and that as a principal, Respondent was not an employee in the business Further, Commission failed to consider that Respondent was appropriately considered as a principal or partner in the business
and not entitled to benefits due to an employee and it was in the public interest to find the appeal in favour of the Appellant Respondent opposed the appeal - Full Bench determined whether there was jurisdiction to determine the application and
whether there was an employee - employer relationship and whether it was in the public interest that this appeal should lie Full Bench found that it had not been established by Appellant that appeal should lie - Dismissed - Falkirk Nominees Pty Ltd
T/A Ross Hughes and Company and Australian Property Consultants -v- Mr BR Worthington - FBA 20 of 2002 - Full Bench SHARKEY P/GREGOR C/SCOTT C - 30/08/02 - Property and Business Services .....................................................................

2388

Application re unfair dismissal - Application by Respondent to dismiss application pursuant to s.27 - Applicant argued that as
Respondent had not complied with its undertaking not to make any adverse comments about her as part of a settlement reached
in conference, the hearing should proceed - Respondent argued that that further proceedings were not necessary or desirable in
the public interest as the Respondent was prepared to comply with terms of an agreement - Respondent argued that in reliance
upon settlement, it forwent its right to file an appeal against Commission's earlier decision to amend the name of Respondent
(80WAIG630) - Commission outlined history of the matter, reviewed authorities and found it should make an order dismissing
the application if the Respondent satisfied the agreement - Commission found it not order a party not to make adverse
comments under s.23A, the amount the applicant may ultimately receive if she was to continue was likely to be substantially
less than the settlement and was advised by the Respondent when it had fulfilled terms of settlement - Substantive application
dismissed - Ms P Levaci -v- Canning Division of General Practice Ltd - APPL 601 of 2001 - SMITH C - 09/08/02 - Other
Mining...........................................................................................................................................................................................
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PUBLIC INTEREST—continued
Application re contractual entitlements - Applicant argued that not all matters agreed to in conference had been settled as a letter from
the Respondent in regards to his apprenticeship had not been received - No appearance from Respondent but contact by
Commission with Respondent had indicated that the required letter had been sent to the Apprenticeship board and a copy was
faxed to the Commission - Commission found that Applicant had all that was required and agreed in settlement in his
possession and that the Respondent had complied with the terms of the agreement promptly - Dismissed in the public interest Mr JA Resic -v- Madonnas Cafe Restaurant - APPL 583,748,890,924,1051,1057,1309,1376 of 2002 - WOOD C - 21/10/02 Accommodatn, Cafes&Restaurants................................................................................................................................................
Appeal against Decision of Respondent to terminate Union member on 11/04/2002 - Appellant Union argued that the decision to
terminate was harsh and unfair in that no grounds existed for which the Respondent could conclude that the member was
dishonest and untrustworthy and that Respondent failed in its duty to exercise proper consideration in its dealing with the
member - Respondent argued whether or not it was in the public interest that the proceedings be held as the member was on a
fixed term of contract that had ended with the passage of time and that all monies owing at the time of termination including
the salary that would have been earned for the unexpired portion of the contract had been paid - Public Service Appeal Board
found that some of the grounds of the appeal had been made out in that Respondent had failed to follow the processes of the
Public Sector Management Act 1994 which was a breach of statute by the employing authority which was more than just a
denial of procedural fairness - PSAB found that Respondent could not lawfully dismiss the member pursuant to the notice
provision in the contract of employment without having followed those procedures as it had denied the member procedural
fairness - Upheld - Ms PJ Bingham -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 04/09/02 - Government Administration......................................
REDUNDANCY/RETRENCHMENT
1
Appeals against Decision of Full Bench (82WAIG24) re compensation for loss due to unfair dismissal - Appellant(Employee) argued
the Full Bench erred in finding that the dismissal was procedurally unfair and not substantively unfair because there was a
genuine redundancy and that issue only affected whether there should be a redundancy payment as a contractual entitlement Appellant argued that he not only should have been awarded the amount assessed by the Commission for unfair dismissal, but
also allowed a sum for loss of contractual entitlements - IAC reviewed authorities re implied terms in contracts of service,
reasonable redundancy payments, wrongful dismissal, compensation and damages and found that the Appellants claims were
inconsistent: there was a redundancy or there was not and it was not for the IAC to establish the facts - IAC found the Coles
Myer decision was not authority that a "reasonable redundancy payment" as well as notice could be implied into the contract of
service - IAC found there was no power to vary the award downwards in favour of the Respondent employer who had not
lodged an appeal to the Full Bench attacking the decision - Dismissed - Mr P Dellys -v- Elderslie Finance Corporation Limited
- IAC 1 of 2002 & IAC 2 of 2002 - Industrial Appeal Court - Nicholson J./Anderson J./Scott J. - 18/06/02 – Finance .................
Application for Orders pursuant to Section 80E of the I.R. Act - Applicant Union argued that member had been offered a voluntary
severance and that the offer contained conditions which were unfair, unreasonable and unlawful - Further, Applicant Union
sought damages on account of Respondent's alleged breach of faith and confidence in the employment relationship due to its
conduct in this process - Respondent argued and challenged the jurisdiction of Public Service Arbitrator in the conflict between
Public Sector Management Act 1994, Public Sector Management Act Regulations 1994 and an Order of Commission - Further,
Respondent argued that the offer had lapsed as it was not accepted - Public Service Arbitrator found that no conflict would
arise such as to give the Regulations precedence over any orders which might be issued and that jurisdiction did exist and the
substance of the matter could proceed - Further, Public Service Arbitrator found that undertakings regarding confidentiality
contained in the deed, as part of union member's accepting voluntary severance, was unreasonable and unfair and ordered that
Respondent offer to member a voluntary severance in accordance with the Regulations - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Consumer and Employment Protection - P
44 and P 45 of 2001 - Public Service Arbitrator - SCOTT C - 06/03/02 - Government Administration.........................................
Application re unfair dismissal - Applicant argued that dismissal was unfair because even though he was advised that his position was
being made redundant Respondent replaced him and that he was not given any opportunity to explore alternatives to
termination - Respondent argued that the redundancy was due to financial constraints and cost cutting and that Applicant was
the last employed and thus chosen for redundancy - Commission found that Applicant was made redundant as Respondent had
to restructure its operations due to financial difficulties and that no discussions had taken place or indication given that
Applicant was to be terminated - Further, Commission found that dismissal was unfair as Applicant was deprived of any
measures to avoid or minimise its effect - Granted - Mr K Lebeidi -v- Ostezia Cafe Pizzeria Restaurant - APPL 376 of 2002 HARRISON C - 07/08/02 - Accommodatn, Cafes&Restaurants....................................................................................................
Applications re unfair dismissals and denied contractual entitlements - Applicants argued that Respondent failed to take into account
their long and faithful service and in all circumstances, termination of employment was harsh, oppressive and unfair and
sought payments in lieu of notice and redundancy - Respondent argued that Applicant's failure to bank regularly constituted
negligence and their attempt to cover up missing money constituted serious misconduct - Commission found that Respondent
failed to satisfy the onus to demonstrate the summary dismissals were fair but was entitled to dismiss the Applicant by giving
notice - Commission concluded that it will hear the parties further as to the rate of pay and compensation that should be
awarded for the failure to provide Applicants notice - Granted - Ms CA Nicholson -v- Anglican Health and Welfare Services
Inc trading Anglicare - APPL 1939 and 1947 of 2001 - SMITH C - 01/07/02 - Personal & Household Good Rtlg .......................
Application re unfair dismissal and denied contractual entitlements - Applicant argued that his dismissal was unfair because through
discussions and verbal agreement his position with Respondent existed if his temporary employment had ceased and that he
was not informed by Respondent that he was terminated on 30 April 2001 - Further, Applicant claimed entitlements of wages,
car allowance, superannuation and compensation - Respondent argued that Applicant was informed that his services were no
longer required due to the sale of the business as there was no position for him on 30 April 2001 - Commission found that
Applicant was aware that his services with Respondent were terminated on 30 April 2001 and that he had received appropriate
payments from that date and that Applicant had found another job - Dismissed - Mr MK Bryant -v- Mr Ron Stanley/Mr Peter
Stanley, Westlaw Securities P/L T/as Communique Communications - APPL 1488 of 2001 - WOOD C - 16/08/02 - Other
Services .........................................................................................................................................................................................
Application re unfair dismissal seeking re-instatement or compensation - Applicant argued that the decision to make him redundant
was not genuine and the allegation of poor performance was not justified - Applicant argued that the dismissal was
procedurally unfair, as he was not given prior consultation or warning, the Respondent breached s.40 of the MCE Act and the
alternative employment offered was not appropriate due to his medical condition - Respondent argued the dismissal constituted
a redundancy at law, the Applicant was given reasonable warning, was paid in lieu of notice and the alternative employment
offered was suitable - Commission reviewed authorities and found IAC held at law that there was no general proposition that
redundancy entitlements were implied in employment contracts - Commission found that Applicant was made redundant and
the Respondent was entitled to take into account the Applicant's performance - Commission found that Applicant was not
dismissed because of a disciplinary process arising out of poor performance and that Applicant did not prove that it was unfair
for him to be made redundant, nor was s.40 or s.41 of the MCE Act breached - Dismissed - Mr DR Young -v- North City
Holden - APPL 2176 of 2001 - SMITH C - 21/08/02 - Motor Vehicle Rtlg & Services ................................................................
Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued the Respondent failed to give
reasonable notice or severance payment and compensation and payment for call outs - Applicant further argued there was no
proper consultation with him as required by s.41 of the MCE Act - Respondent argued call outs were rostered overtime and
hence not payable - Respondent argued the Applicant was aware of the proposed sale of the business at all times, that he was to
be made redundant and that employment by the purchasing company was a matter for them - Commission found the contract
must be interpreted on its face and call outs were payable - Commission reviewed authorities and found the applicant was
entitled to 3 months notice - Commission found Applicant was dismissed unfairly due to the absence of reasonable notice and
redundancy payments, given the payments to other staff - Granted in Part - Mr I Adriansz -v- ePath WA Pty Ltd - APPL 537 of
2002 - WOOD C - 18/09/02 - Health Services...............................................................................................................................
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REDUNDANCY/RETRENCHMENT—continued
Application re alleged unfair dismissal - Applicant argued that her termination was procedurally unfair, as there was no warning about
the likelihood of redundancy and that subsequent to her dismissal, the Respondent had employed someone else to undertake
the duties she had previously performed - Respondent argued that Applicant's duties were absorbed by other staff, that
Applicant was advised of the likelihood of redundancy and an attempt was made to discuss how the impact of this could be
overcome - Commission found that there was a genuine redundancy, effected in a manner which did not render the termination
of employment harsh or oppressive - Dismissed - Ms BJ Duncan-Smith -v- Mark Duncan -Smith - Spa Cosmetica - APPL
1667 of 2001 - COLEMAN CC - 24/09/02 - Health Services........................................................................................................

2702

Application for compensation on the grounds of unfair dismissal - Applicant argued that she was unfairly dismissed after the
Respondent decided to restructure the business and that Respondent's concerns about her competence were a factor in the
dismissal - Respondent argued that Applicant was made redundant due to the need for full time staff to better cover the hours
of the shop - Respondent conceded that dismissal was procedurally unfair, but argued that was not substantively unfair and the
and Applicant had not shown that another employee should have been made redundant instead of her - Commission found that
dismissal was both procedurally and substantively unfair, as it breached s.41 MCE Act because Respondent did not discuss
alternatives to lessen the impact on the Applicant - Commission found reinstatement impractical and awarded compensation
for the period she would reasonably have expected to remain in employment - Granted - Ms T Harris -v - Word Bookstore APPL 2203 of 2001 - WOOD C - 05/09/01 - Personal & Household Good Rtlg...........................................................................

2705

Application for compensation on the grounds of unfair dismissal - Applicant argued that a warning letter regarding work performance
was not connected to her dismissal - Respondent argued the Applicant had breached confidential information which amounted
to misconduct and that poor work performance and a possible restructure formed the background to the dismissal - Respondent
argued that the dismissal was not summary - Commission found that Applicant's actions were not sufficient in nature to be
destructive of the confidence in her and that Applicant was not given a 'fair go all round' - Commission could not conclude that
her performance would have continued to be so poor as to warrant dismissal, found reinstatement impractical, awarded
compensation accordingly and gave reasons therefore - Granted - Mrs CJ Koval -v- P.R. Hepple & Sons Pty Ltd - APPL 463
of 2002 - WOOD C - 18/09/02 - Business Services.......................................................................................................................

2714

Application re alleged unfair dismissal - Applicant argued she should not have been selected for redundancy as there was work she
could do and s.41 of MCE Act was not complied with - Applicant argued, alternatively, that the redundancy was not genuine
and the real reason for termination was complaints she made about the conduct of her fellow workers - Respondent argued the
redundancy was genuine, as there was no further work for the Applicant in Perth and that s.41 MCE Act was complied with Commission found the Applicant had not discharged her onus of proof that the decision to make her redundant was not
genuine and that even if there was a breach of procedural fairness, in the circumstances it was unlikely to produce a different
outcome - Commission found that a breach of the Respondent's redundancy policy did not lead to a finding that the Applicant
was harshly, oppressively or unfairly terminated - Dismissed - Ms C Scott -v- Dyno Nobel Asia Pacific Limited - APPL 639 of
2002 - SMITH C - 02/10/02 - Services to Mining .........................................................................................................................

2724

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that he was summarily terminated and
sought compensation for medical costs, payment of wages since termination, notice and annual leave entitlements pursuant to
his contract - No appearance by Respondent - Commission found it had no jurisdiction to order payments arising out of
workers' compensation claims - Commission found that Applicant was terminated without notice and was made redundant Commission found Respondent had breached part 5 MCE Act and on this basis alone, the dismissal was harsh, oppressive and
unfair - Commission found that contractual benefits claim was one to which Applicant was entitled under his contract of
service - Granted - Mr GB Workman -v- Westday Investments Pty Ltd ACN 068 100 658 T/A Metro Filters - APPL 710 of
2002 - HARRISON C - 27/09/02 - Road Transport.......................................................................................................................

2753

3

Conference referred re conditions of employment at the Cargill Operations Port Hedland and Application to vary the Dampier Salt
Award 1990 No. A23 of 1990 - Applicant Union argued that the purchase of the operations of Cargill at Port Headland was in
effect a transmission of business and that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business - Further, Applicant Union opposed the claim by Applicant to vary the award and argued that it
could not be applied to the enterprise as it was currently configured - Respondent denied the allegations and objected to the
Applicant Union's claim - Further, Respondent claimed that the variation to the award would facilitate the efficient
organisation and performance of work according to the needs of the Port Hedland enterprise - Commission in Court Session
found that the essence of the claim was one based on transmission of business and that it appeared that it was so, however, in
the absence of like statutory provision the application could not proceed and was dismissed - Further, Commission in Court
Session found that the application be dealt with in accordance with the Act and Commission's Wage Fixing Principles and
concluded that it was minded to preserve the existing wages and conditions of employment by way of an interim order and
directed the parties to confer as to the specific needs of the Port Hedland enterprise, consistent with the Act and the Principles Directions issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - APPL 1568 of 2001;CR 190 of 2001 - Commission in Court Session - KENNER C/SMITH C/WOOD C 26/08/02 - Other Mining................................................................................................................................................................

2878

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair, that he had been denied
reasonable notice and adequate redundancy payment and that decision to terminate and abolish position was done without
consultation - Respondent argued that it had not terminated Applicant's employment nor did it intend to, instead in a situation
of crisis had attempted to discuss and consult the likely effects upon him and consider the options - Further, Respondent in
making position redundant had a myriad of alternatives but, Applicant had conducted himself in an entirely inappropriate and
unprofessional manner and his conduct was such as to destroy the trust, faith and goodwill necessary for senior managers Commission found that Applicant's employment had not been terminated and the loss suffered by Applicant was due to his
own conduct and not to the termination and his conduct which prevented Respondent from providing him with an offer of an
alternative position - Further the application as it related to the first and second Respondents were dismissed and Applicant
ought now indicate his intentions in respect to the third named Respondent - Dismissed - Mr AG Matthews -v- Cool or Cosy
Pty Ltd; Ceil Comfort Home Insulation Pty Limited; Citigroup Pty Ltd - APPL 1502 of 2001 - SCOTT C - 31/10/02 – Various

3037

Applications for Orders pursuant to Section 80E - Applicant and Applicant Union argued that Respondent's treatment of Applicant in
its consideration and non-approval of his expression of interest in and eligibility for voluntary severance was unfair,
inconsistent and/or unlawful - Applicant sought to be offered voluntary severance and paid an amount for voluntary severance
calculated at the enhanced rate applicable immediately prior to 30 June 2002 - Respondent argued that no decision to abolish
the position of Applicant was ever formally made, however, the recommendation the Applicant be released if authorisation for
the position to be abolished was given - Public Service Arbitrator found that the Applicant's position was never abolished and
still occupied the position and the actual decision to abolish had not been formally made - Further PSA found that there was no
unfairness prejudice or detriment - Dismissed - Civil Service Association of Western Australia Incorporated -v- Director
General, Department of Consumer and Employment Protection – Nos. P 36, P 55 of 2002 - Public Service Arbitrator - SCOTT
C - 20/11/02 - Government Administration ...................................................................................................................................
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REDUNDANCY/RETRENCHMENT—continued
Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act
1993 were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he
was unfairly terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions
were held with the Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the
Applicant - Commission reviewed authorities, Part 5 of the MCE Act and found that Applicant was treated unfairly on the
basis that he was not given sufficient notice of his termination in order to canvass alternatives, that it was also clear that the
requirements of Part 5 of the MCE Act in relation to attend job interviews were not met by the Respondent and given that the
Applicant was afforded insufficient notice and was not given time to attend job interviews, his termination was unfair However, given that the Applicant was paid a redundancy payment of 26 weeks' pay and five weeks' pay in lieu of notice,
Commission concluded that the amount of five weeks' pay as compensation was to be offset against these payment, thus no
monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb
Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services.............................................
Application re unfair dismissal and contractual entitlements - Applicant argued that he was made redundant upon his return from
leave and that the decision to make him redundant was not genuine because Respondent had employed another chef who had
taken over his work - Applicant further argued that his dismissal was harsh, oppressive and unfair because he was not afforded
procedural fairness in that no notice was given that his employment was to be terminated, and he was not given any
opportunity to make any submissions as to why he should not be terminated - Respondent argued that Applicant was not
engaged as an Executive Chef, that he was employed to work part-time as an Asian chef/breakfast cook, that Applicant was
made redundant because Respondent changed its menu to offer less Asian dishes and more European dishes and that
Respondent selected the Applicant for redundancy on grounds that the other chefs employed by it were better chefs Commission reviewed relevant sections of the Workplace Relations Act, MCE Act, Award, authorities and found on evidence
that the Respondent had a legitimate need to restructure its restaurant, however, Respondent's decision to terminate the
Applicant's employment was unfair because no adequate warning or opportunities was given to Applicant to improve his work
- Further, Commission was satisfied that Applicant had made out his case for contractual benefits relating to accrued annual
leave and for payment of hours worked when he should have been rostered on for a period of six weeks and ordered
Respondent to pay the Applicant compensation and benefits owed under Applicant's contract of employment - Order Issued Mr KTS Tan -v- Auz Hotels Pty Ltd (ACN 097 361 512) - APPL 1048 of 2002 - SMITH C - 27/11/02 - Food Retailing ............
Conference referred re termination of Union Shop Steward - Applicant Union argued that member was dismissed on the grounds of
redundancy which was harsh and unfair and sought reinstatement or compensation - Further, Union argued that he had been
targeted for redundancy because of his union activities on the site - Respondent argued that redundancy was genuine and that a
fair process was engaged in and that attempts had been made to identify suitable alternative employment for affected
employees - Commission found Respondent had obligations set out in the event of redundancy and there was no submissions
that Respondent had failed to comply with its obligations under the Agreement and that member was not singled out for
prejudicial treatment - Further, redundancy was genuine as a consequence of the events outlined by Respondent - Dismissed AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - CR 68 of 2002 - KENNER C 09/12/02 - General Construction ....................................................................................................................................................
REGISTRATION
2
Application for registration of new Organisation by amalgamation of two unions - Application was made by the Merchant Service
Guild of Australia, Western Australian Branch, Union of Workers and the Society of Stevedoring Supervisors of Western
Australia (Union of Workers) - Full Bench reviewed application and relevant sections of the I.R. Act and was satisfied that all
statutory requirements of law had been complied with, and the application ought by virtue of s.26(1)(a) and thus the equity,
good conscience and substantial merits of the case be granted - Granted - Merchant Service Guild of Australia, Western
Australian Branch, Union of Workers & Other -v- (Not applicable) - FBM 4 of 2001 - Full Bench - SHARKEY P/KENNER
C/WOOD C - 24/07/02 – Unions ...................................................................................................................................................
2
Application for the registration of an organisation - The Small Business Association of Western Australia (Union of Employers) had
applied to be registered as an organisation as defined in s.7 of the Industrial Relations Act 1979 and sought by its objects to
further and protect the interests of its employer members - No objections to the registration filed - Full Bench found and raised
a number of issues pertaining to the rules of the organisation all of which were sought to be remedied at a meeting of the
Executive - Further, Full Bench found that the resolutions passed at the meeting were contrary to the rules of the organisation
and therefore to the I.R. Act and found that the application was not authorised in accordance with the rules of the Applicant
organisation and not validly authorised at all - Dismissed - The Small Business Association of Western Australia (Union of
Employers) -v- (Not applicable) - FBM 2 of 2002 - Full Bench - SHARKEY P/BEECH SC/HARRISON C - 27/08/02 ..............
4
Application for Orders pursuant to section 66 - Applicant was seeking urgent interim orders - Applicant sought Orders that CFMEU
accept applicant's half-yearly subscriptions, the CFMEU not impose any additional levies, fees or fines for the late payment
and financial membership declared to be continuous - Respondent Union opposed and argued that Applicant had been refused
membership because he was not eligible to be a member of the CFMEU and was ineligible because he was not an employee
within the meaning of rule 4 of the rules of Respondent because a person who was not an employee within the meaning of
section 7 of the Industrial Relations Act was precluded from membership - President found that Applicant was not employed as
an employee which would have rendered him eligible for membership - Further, Applicant was not eligible as per the Union
rules and was not an employee as per the Industrial Relations Act - Dismissed - Mr T McParland -v- The Construction,
Forestry, Mining and Energy Union of Workers - PRES 30 of 2002 - President - SHARKEY P - 05/11/02 .................................
REINSTATEMENT
Application re unfair dismissal seeking reinstatement and compensation - Applicant argued that given that termination was regarded
as a last resort by Respondent and her unblemished record, she should not have been terminated and the specific conduct relied
upon by Respondent did not warrant summary termination - Respondent argued that Applicant's behaviour constituted gross
misconduct and that possibility of reinstatement was not appropriate as per company policy after 3 months, as proceedings
were pending - Commission found that Respondent did not demonstrate that Applicant was guilty of gross misconduct
justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly because she was not given
opportunity to defend allegations relied upon to effect termination and was therefore denied procedural fairness - Upheld and
Order Issued - Ms DS Alone -v- Needac Ltd - APPL 367 of 2002 - HARRISON C - Community Services..................................
Application re unfair dismissal - Applicant argued he was summarily dismissed after a conversation with Respondent regarding
starting times - Respondent argued the Applicant said things that resulted in the Respondent forming the opinion that the
Applicant no longer wanted to work for the Respondent - Commission found that the test to apply was whether there had been
a 'fair go all round', the Applicant was entitled to believe he had been dismissed and the Commission had jurisdiction to deal
with the matter - Commission found that what happened was a summary dismissal, but it was not justified as Applicant had not
indulged in behaviour which indicated an attitude and intention not to be bound by a fundamental condition of a contract Commission found an earlier warning was a nullity and it was the intention of Parliament that the first option to be considered
was reinstatement - Granted and Reinstatement Ordered - Mr DS Halls -v- DJ Palmer - APPL 168 of 2002 - GREGOR C 05/09/02 - Construction Trade Services .........................................................................................................................................
Application re unfair dismissal - Applicant argued that he had not resigned - Respondent argued that Commission had no jurisdiction,
as the Applicant was a subcontractor and had resigned - Commission reviewed authorities and found on evidence that the
Applicant was engaged at all material times and an employee working under a contract of service - Commission found that
words used by the Applicant did not constitute a resignation at law, as there was no clear intention to resign and the
Respondent should have allowed a reasonable period of time to elapse to ascertain whether the Applicant really intended to
resign - Commission found that reinstatement was impractical, that the applicant had not taken steps to fully mitigate his loss
to the extent he may have been able to and applied a discount to the compensation - Granted in Part - Mr R Harwood -v- Ace
Services Trading As Defensive Driving School - APPL 2275 of 2001 - SMITH C - 02/08/02 – Education ..................................
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REINSTATEMENT—continued
Application for unfair dismissal and contractual entitlements re payment in lieu of notice and annual leave - Applicant argued that he
was summarily terminated in an unfair manner that was not justified - Respondent argued that there was a mutual agreement to
bring the contract to an end and it was appropriate as the Respondent believed the Applicant was undermining the Respondent
by trying to take a contract away from it - Commission found that the employment was terminated at the instigation of the
Respondent and that Respondent failed to demonstrate that Applicant warranted being summarily dismissed - Commission
found reinstatement was impractical and the applicant took reasonable steps to mitigate his loss - Granted - Mr RJ MYERS -vRA & HE DAVIS TRANSPORT - APPL 230 of 2002 - HARRISON C - 19/08/02 - Road Transport..........................................

2540

Conference referred re unfair dismissal - Applicant Union argued that member was unfairly dismissed without any reason and without
warning and Union sought reinstatement or compensation - Respondent opposed the application but there was no appearance Commission found that member was summarily dismissed and for no apparent or good reason - Further, Commission found
that reinstatement was not practical and thus, awarded compensation - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Newman Consulting Services Pty Ltd - CR 9 of 2002 - WOOD
C - 19/08/02 - Property and Business Services ..............................................................................................................................

2571

Application for reinstatement on the grounds of unfair dismissal - Applicant argued that no performance issues were raised with him,
he was denied natural justice, was not given an opportunity to respond to Respondent's concerns or specific reasons for the
termination - Respondent argued the Applicant was on a probationary period of up to three months and did not fulfil the
requirements necessary to remain in employment - Respondent argued the Applicant was aware that his performance was not
satisfactory and was given opportunities to improve - Commission found that there was no opportunity for Applicant to present
his side of the story or to negotiate alternatives to termination - Commission found that on evidence the Applicant's termination
was both procedurally and substantively unfair, but reinstatement was impracticable and ordered compensation- Granted in
Part - Mr PJ Thompson -v- The Windsor Hotel South Perth Pty Ltd - APPL 134 of 2002 - HARRISON C - 05/09/02 Accommodatn, Cafes&Restaurants ...............................................................................................................................................

2732

Application seeking reinstatement and an order for loss of remuneration on grounds of unfair dismissal and six months salary in lieu
of notice - Additionally, Applicant sought "lost salary and benefits from the date of dismissal to the date of reinstatement" Respondent denied claims and denied that the Applicant was dismissed in order to attract Commission's jurisdiction Commission reviewed authorities and found on evidence that Applicant's employment, by express agreement between him and
the Respondent, came to an end in accordance with its own agreed terms, on the final day of the Applicant's employment Further, Commission found that there was no "dismissal" for the purpose of the Acts, as the Applicant contended, to ground
jurisdiction in this matter - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - APPL
1455 of 2001 - KENNER C - 24/10/02 - Other Mining .................................................................................................................

3011

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because Respondent failed to
follow a fair procedure in that Respondent both warned and dismissed Applicant in the same act - Respondent argued that
Applicant was dismissed for misconduct and that Applicant's behaviour had breached the trust and confidence of Respondent Further, Respondent argued that all his entitlements had been paid - Commission found that Respondent was entitled to dismiss
Applicant for misconduct, that dismissal was not unfair and that Respondent had paid all entitlements due - Dismissed - PA
Livermore -v- Polyflor Australia Pty Ltd - APPL 1398 of 2002 - BEECH SC - 19/11/02 - Personal & Household Good Rtlg .....

3299

Application re unfair dismissal seeking reinstatement - Applicant argued that he did not at any time leading to his dismissal, breach
his contract of employment and that the process engaged by Respondent to dismiss him was itself unfair - Respondent opposed
the claim and argued that Applicant was fairly dismissed for theft and for his conduct in relation to a subsequent investigation
into that matter - Commission found on evidence that Applicant deliberately misled the Respondent, including telling lies to
his immediate supervisor and he perpetuated this dishonesty in the formal investigation undertaken by Respondent - Further,
Commission found that Applicant was aware of the possible consequences of his actions and he knew that dismissal was a
possible outcome of the investigation - Commission found there was no breach of procedural fairness because Applicant's
dishonesty amounted to a gross breach of trust - Dismissed - Mr CJ Matthews -v- Iluka Resources Limited - APPL 1053 of
2002 - KENNER C - 15/11/02 - Other Mining ..............................................................................................................................

3304

Conference referred re termination of Union Shop Steward - Applicant Union argued that member was dismissed on the grounds of
redundancy which was harsh and unfair and sought reinstatement or compensation - Further, Union argued that he had been
targeted for redundancy because of his union activities on the site - Respondent argued that redundancy was genuine and that a
fair process was engaged in and that attempts had been made to identify suitable alternative employment for affected
employees - Commission found Respondent had obligations set out in the event of redundancy and there was no submissions
that Respondent had failed to comply with its obligations under the Agreement and that member was not singled out for
prejudicial treatment - Further, redundancy was genuine as a consequence of the events outlined by Respondent - Dismissed AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - CR 68 of 2002 - KENNER C 09/12/02 - General Construction....................................................................................................................................................

3346

SAFETY
Conference referred re disciplinary notices issued to employees who attended a stop work meeting - Applicant Union argued
attendance by their members was authorised by the relevant industrial agreement or the Respondent expressly, and sought an
order that the disciplinary notes be removed - Respondent argued the meeting was unauthorised - Commission found the issues
were whether the terms of an unregistered 1997 agreement were incorporated into a 1999 agreement or the contract of
employment or whether the employees had attended with the Respondent's informed consent - Commission found no express
provision in the 1999 agreement that incorporated the provisions of a 1997 agreement and the parties had been conducting their
workplace relationships based solely on the 1999 agreement - Commission found it had to rely on the evidence before it and
escorting workers from the work site was consistent with the Respondent's health and safety obligations, not tacit approval of
what it regarded as an unauthorised stop work meeting and the employees had been told in no uncertain terms about the
possible consequences of their actions - Commission found there was nothing unfair or untoward in the Respondent's
investigation process - Dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -vBHP Iron Ore Ltd - CR 40 of 2001 - KENNER C - 21/06/02 - Metal Ore Mining ........................................................................

1327

Application re unfair dismissal seeking compensation - Applicant argued that he was summarily dismissed and that a later payment in
lieu of notice did not at law alter the summary nature of the dismissal - Applicant argued that a limited number of matters were
raised with him during his employment, but he was given no warning prior to his employment being terminated - Respondent
argued that Applicant's employment was terminated with one weeks pay in lieu of notice due to an unsatisfactory safety record
and work performance - Respondent argued that it was customary at mine sites that no notice of termination was actually given
and the person was removed from site as soon as it was given - Commission found that Applicant was not made aware that his
employment would be terminated if his performance did not improve and the Respondent did not satisfy the onus of justifying
summary dismissal - Granted - Mr T Howell -v- Barminco - APPL 1429 of 2001 - SMITH C - 28/08/02 - Other Mining ..........

2528

Conference referred re alleged unfair dismissal seeking declaration, reinstatement and compensation - Applicant union argued the
employee had committed a single error of judgement in a six year period and that there were alternatives to summary dismissal
open - Respondent argued that it had followed a proper process in investigating the incident and effecting the termination, the
issue was a serious breach of regulations and the employee's contract of employment warranting summary termination Commission found that on balance the Respondent had demonstrated that the employee was guilty of gross misconduct
justifying summary dismissal and that, despite a delay, the employee was treated fairly because she was given an opportunity
to defend herself against the allegations relied upon to effect the termination - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cuddles Group Pty Ltd - CR 100 of 2002 - HARRISON C 08/10/02 - Community Services ....................................................................................................................................................
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SICK LEAVE
Application for orders pursuant to Section 80E of the I.R. Act - Applicant Union sought orders that actions taken by Respondent in
relation to periods of sick leave taken by member be reviewed, nullified, modified or varied pursuant to the powers of the
Industrial Relations Act and that natural justice was not afforded to member - Further, Applicant Union also sought an order
for discovery, production and inspection of documents - Respondent denied that it had acted unfairly towards member and was
entitled to exercise its power as per the award - Respondent had an obligation to ensure that sick leave payments made whilst
an employee claimed sick leave were legitimate - Public Service Arbitrator concluded that the tone of some of the
correspondence from Respondent to member was inappropriate and that the offending references in the correspondence to
member be removed by order of the Arbitrator - Order Issued - Civil Service Association of Western Australia Incorporated -vDirector General, Education Department Of WA - P 16 of 2001 - Public Service Arbitrator - KENNER C - 18/09/01 Government Administration ..........................................................................................................................................................
Application re contractual entitlements - Applicant argued that he under his contract of employment he was owed unpaid salary,
unpaid annual leave, unused sick leave and the balance of the term of the contract - No appearance from Respondent Commission found that Respondent had waived its right to appear and be heard on the matter and by failure to appear
Commission ordered in favour of Applicant - Granted - Mr JA Cochrane -v- WA Power Consolidators Pty Ltd - APPL 791 of
2002 - GREGOR C - 04/11/02 - Electricity and Gas Supply..........................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant sought orders pursuant to s.23A(1)(a) that Respondent pay
award entitlements in respect to accrued annual leave, sick leave and public holidays where the amounts are greater than the
amounts to which she was entitled under the Minimum Conditions of Employment Act 1993 - Further, Applicant sought orders
in respect to payment of superannuation contributions and compensation for loss and injury caused by the dismissal - An
application to amend the name of the Respondent and Applicant was sought and granted - Commission determined the nature
of Applicant's employment as a casual employee within the meaning of Clause 25 of the Award - Commission found that there
were no award or entitlements outstanding under the MCE Act to which Applicant was entitled to - Commission reviewed
authorities and found that in all circumstances the termination by Respondent was not harsh, oppressive or unfair - With regard
to Orders pursuant to s.23A(1)(a) of the Act, it was conceded on behalf of the Applicant that there were no amounts
outstanding that was due and payable to her for the contract of employment that commenced on 22/01/2002 and that
s.23A(1)(a) only empowers the Commission to make order in respect of a matter out of which the claim of harsh, oppressive or
unfair dismissal arises - Dismissed - D Larkin -v- Boral Resources (WA) Ltd - APPL 290 of 2002 - SMITH C - 18/10/02 Other Mining .................................................................................................................................................................................
STANDDOWN
Application for interpretation of Transfield Services (Australia) Pty Ltd Agreement - Applicant sought a declaration of the true
interpretation of words emphasised in clause 13.10 of the Agreement - Commission found on evidence that the question the
Union sought to have answered was whether the declaration of force majeure in the circumstances of this particular case was a
stoppage of work for which the employer can not reasonably be held responsible within the meaning of Clause 13(10) of the
Agreement - Commission reviewed the legal principles, the Concise Oxford Dictionary and determined that 'force majeure'
was a situation of an event at least for contractual purposes, was by irresistible compulsion or coercion totally outside the
control of the party, and the question of whether the words in the Clause authorised the Respondent to stand its workers down
in a situation where there has been a declaration of 'force majeure' should be answered in the affirmative - Declaration Issued AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - APPL 1400 of 2002 - GREGOR C 26/11/02.........................................................................................................................................................................................
STAY OF PROCEEDINGS
4
Application for Stay of Operation of order pending appeal to Full Bench - Appellant argued that the order should be stayed until
appeal to Full Bench was heard as the sum of compensation ordered was substantial and should the Appellant pay it, and if the
appeal was successful the Appellant believed that it would have difficulty in recovering the money - Respondent opposed the
Stay of Operation and had enforced the Order in the Industrial Magistrate's Court - President applied the principles that would
apply for applications for a stay and found there were no exceptional circumstances for him to make an order for a stay as the
equity, good conscience and substantial merits of the case laid with the Respondent - Dismissed - Kwik & Swift Co Pty Ltd
trading as Kwik & Swift Couriers -v - Mr K Chopra - PRES 26 of 2002 - President - SHARKEY P - 09/07/02 - Road Transport
4
Application for stay of operation of Commission's Decision in Matter No. P2/2001 (82WAIG596) pending appeal to Full Bench Applicant submitted amongst a number of reasons that the application for a stay effectively sought to require the Respondent to
resume the payment of its members' salary pending the determination of this or any subsequent appeal - President applied
principles for the stay and determined that the interests of the respondent requires that no such order be made, and it has not
been established that there was a serious issue to be tried, or that the balance of convenience favours the Applicant and its
member, or that there were any exceptional circumstances which warrant the Respondent losing or being deprived of the fruits
of his order - Dismissed conscience and the substantial merits of the case - Dismissed - Civil Service Association of Western
Australia Incorporated -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PRES 9 of 2002
- President - SHARKEY P - 15/08/02 - Other Services .................................................................................................................
4
Application for stay of operation of order in Matter No. 251/2002 (82WAIG2197) pending appeal to Full Bench - Applicant's
submission was that if the operation of the order was not stayed and the monies are paid out in satisfaction of, and as required
by the order, that there was a real possibility that if the appeal was successful it would not be able to recover the monies Respondent argued that he was being wrongfully denied the fruits of his judgement, and as a result his family had suffered
economically by virtue of his dismissal and there should be no stay of the order - President applied principles for the stay and
determined that if it did not stay the proceedings, and the Applicant was successful on appeal, then it would not be able to
recover the monies given that the Respondent had clearly admitted that he would not be able to repay the monies - Further,
President found that Applicant had established within the meaning of s.26(1)(c) that its interests should be served by granting
the application, in preference to the interests of the Respondent - Granted - DVG Morley City Hyundai -v- Mr M Fabbri PRES 29 of 2002 - President - SHARKEY P - 23/08/02 - Motor Vehicle Rtlg & Services............................................................
1
Application for stay of proceedings pending appeal in Matter No. A4 of 2002 (82WAIG2432) re application for a new award - The
ground of appeal was against the decision of the Commission In Court Session declaring that it had jurisdiction to deal with an
application for an award - Industrial Appeal Court reviewed submissions from the parties and concluded that this case did not
present exceptional circumstances such as to justify the stay - Dismissed - Burswood Resort (Management) Ltd -v- Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - IAC 10 of 2002 - Industrial Appeal Court
- Anderson J. - 29/07/02 - Accommodatn, Cafes&Restaurants ......................................................................................................
4
Application for Stay of Operation of order in Matter No. 537 of 2002 re unfair dismissal and contractual entitlements - Appellant
argued that Commissioner erred in finding that the Respondent had been unfairly dismissed and that there was no legal
entitlement to redundancy payment - Further, Appellant argued that there was a substantial sum of money involved and if it
were paid over to the Respondent and the Appeal was successful, there would be problems with recovery - Respondent argued
that it was entitled to the fruits of his litigation and it has been a lengthy period - President found that Respondent was entitled
to the fruits of his judgement and that some administrative expenses and that monies were unlikely to be recovered or repaid if
appeal upheld were not sufficient or strong enough cases to grant stay of proceedings - Dismissed - ePath WA Pty Ltd -v- Mr I
Adriansz - PRES 32 of 2002 - President - SHARKEY P - 31/10/02 - Health Services ..................................................................
4
Application for Stay of Operation of Commission Order No. 1373 of 2001 (82WAIG2258) re unfair dismissal granted in part Appellant argued that stay of order be granted to allow for the hearing of the appeal lodged against the decision of the
Commission and that there was language difficulties regarding the Commission process - Respondent argued that no attempt
had been made to comply with the order and no monies had been paid - President applied the principles to determine the
application for a stay pursuant to Section 49(11) and determined that no satisfactory reason existed for the failure to comply
with the order or the failure to make this application for a stay until almost three months after the decision was appealed
against and that the application was incompetent - Dismissed - Lim Chhordary Voeuk T/A Tate Street Lunch Bar -v- Ms NL
Smith - PRES 31 of 2002 - President - SHARKEY P - 22/10/02 - Accommodatn, Cafes&Restaurants.........................................
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STAY 4OF PROCEEDINGS—continued
Applications for Orders pursuant to section 66 - Applications for stay of hearing - Applicants argued that an order or directions
relating to the rules of the Respondent Union making Respondent Union abide by and observe the Respondent's Union rules Intervener without objection argued that application was not an application under section 66 in that it did not seek an order or
directions relating to the rules of the Union and as a consequence had no jurisdiction to hear this application - Respondent
denied any breaches of its rules and that the package contained the agreement of the introduction of and concept of
broadbanding - President found it had both the jurisdiction and power to make an order and then turned to the exercise of the
President's discretion - Further, President proposed to order that the parties engage in a conference convened by the Registrar
to resolve their differences - Order Issued - M Braysich -v- The State School Teachers Union of W.A. (Incorporated) - APPL
806 of 1990 - President - SHARKEY P - 28/06/90 - Government Administration ........................................................................

2901

SUPERANNUATION
3
Application to vary a number of building trades awards by including 'fares and travel allowances' in the definitions in the
superannuation clauses - Applicant Unions argued that the fares and travel allowances was part of ordinary time earnings
where the allowances were paid as a fixed rate on a daily basis and this should be rectified as this was consistent with the
maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment, and it fell
within the State Wage Principles - Respondents objected to any retrospective operations of the amendments - Commission in
Court Session found that the amendments should take place to maintain consistency across the industries covered by both these
awards and that the circumstances of these matters indicated that the variations should be given retrospective operation Granted - CONSTRUCTION, MINING, ENERGY -v- Master Builders Association of WA - APPLB
1683,1725,1726,1779,1829,1832 of 2001 - Commission in Court Session - GREGOR C/BEECH SC/SMITH C - 25/06/02 Construction Trade Services..........................................................................................................................................................

1204

Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements including payment of the
value of a vehicle, payment in lieu of notice and superannuation - Respondent argued that transfer of vehicle was contingent on
Applicant ensuring that a trained successor was in place on his departure - Further, Respondent argued that Applicant had
waived the requirement for payment in lieu of notice by resigning and was not entitled to superannuation payments Commission found that the condition precedent to the transfer of the vehicle was not met, that there was no waiver of notice
period and such notice cannot be waived unless mutually agreed - Further, Commission found that superannuation was due and
owing under the contract of employment - Granted in Part - Mr J Calhoun -v- Sanitaire Pty Ltd - APPL 154 of 2001 - SMITH
C - 18/01/02 - Health Services.......................................................................................................................................................

1266

3

State Review of National Wage Decision - CICS considered whether to give effect to 2002 Federal Safety Net Review -Wages Case
(2002 Living Wage Claim) - TLC argued it was important to maintain the Award Safety Net in the face of what was seen as an
erosion of wages through the application of workplace agreements, the casualisation of the workforce and reliance on lower
paid workers - TLC further sought a new principle to accommodate superannuation contributions under the Federal
Superannuation legislation - AMMA noted that the wage increases had limited relevance in the mining industry - CCI
expressed concern over the magnitude of the wage increase, maintained its opposition to progressing the National wage
Decision by General Order and argued that all entitlements based on statutes should be deleted from awards - Minister for
Labour Relations supported General Order approach on the grounds of efficiency an consistency - CICS found that although
there had been problems with previous general orders, these had been overcome through the cooperation of the parties and it
was the Commission's duty to ensure that awards were correctly adjusted for the arbitrated safety net increase - CICS found
that some of the matters raised went beyond the scope of the National Wage Decision and could not be implemented at the
time - CICS addressed issues such as the standard Minimum Adult Award Wage clause, junior rates, piece work, the
Supported Wage Scheme and identified awards that would need to be varied by application - CICS found no good reason not
to implement the National Wage Decision by general order and decided to vary wages by $18.00 to give effect to the
Arbitrated Safety Net Adjustment with effect from 1/8/02 and the Minimum Adult Award Wage by general order - Statement
and General Order Issued Accordingly - (Commission's own motion) -v- Trades and Labor Council of Western Australia &
Others - APPL 797 of 2002 - Commission in Court Session - COLEMAN CC/GREGOR C/BEECH SC - 10/06/02 – Various...

1369

3

Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining.........................................................................................................................................................

2033

2

Appeal against Decision of Commission (82WAIG478) re dismissed application for contractual entitlements - Appellant argued that
Commissioner erred in fact and in law in finding that the terms of clauses 4.3 and 4.4 of the employment agreement were
ambiguous and that evidence of pre-contractual discussions were admissible and that Commissioner erred in fact and in law in
finding that Appellant had not made out a case to the entitled payments of pro-rata annual leave, long service leave and
superannuation - Respondent argued that there was no entitlements due to Appellant and that agreement only created a salary
guarantee - Full Bench followed the principles applied to the admission of extrinsic evidence in relation to the question of
interpretation of a written agreement and Full Bench found that there was not a patent or latent ambiguity and that matter had
not been made out by Appellant - Dismissed - Mr NL Knight -v- Alinta Gas Ltd - FBA 12 of 2002 - Full Bench - SHARKEY
P/WOOD C/HARRISON C - 19/08/02 - Electricity and Gas Supply ............................................................................................

2392

Application for contractual entitlements re overtime, balance of final weeks pay, superannuation and annual leave - Respondent
argued that it was agreed the Applicant be paid for a 40 hour week regardless of hours worked - Respondent argued the
Applicant was advised that he was required to give one week's notice of termination, that superannuation was paid and the
Commission had no jurisdiction to deal with the annual leave claim - Commission found it was clear that the Applicant would
be paid for a 40 hour week regardless of hours worked - Commission found the Respondent was entitled to deduct one week's
pay and had presumably paid the legal minimum rate of pay for that week under the MCE Act - Commission found annual
leave was not agreed on formation of the contract, the entitlement could be enforced through the Industrial Magistrate and the
Commission did not have power to award the amount claim - Dismissed - Mr DR Adams -v- Arum Investments Pty Ltd T/A
WA Bins - APPL 468 of 2002 - WOOD C - 09/09/02 - Road Transport .......................................................................................
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SUPERANNUATION—continued
Application re unfair dismissal and contractual entitlements - Applicant sought orders pursuant to s.23A(1)(a) that Respondent pay
award entitlements in respect to accrued annual leave, sick leave and public holidays where the amounts are greater than the
amounts to which she was entitled under the Minimum Conditions of Employment Act 1993 - Further, Applicant sought orders
in respect to payment of superannuation contributions and compensation for loss and injury caused by the dismissal - An
application to amend the name of the Respondent and Applicant was sought and granted - Commission determined the nature
of Applicant's employment as a casual employee within the meaning of Clause 25 of the Award - Commission found that there
were no award or entitlements outstanding under the MCE Act to which Applicant was entitled to - Commission reviewed
authorities and found that in all circumstances the termination by Respondent was not harsh, oppressive or unfair - With regard
to Orders pursuant to s.23A(1)(a) of the Act, it was conceded on behalf of the Applicant that there were no amounts
outstanding that was due and payable to her for the contract of employment that commenced on 22/01/2002 and that
s.23A(1)(a) only empowers the Commission to make order in respect of a matter out of which the claim of harsh, oppressive or
unfair dismissal arises - Dismissed - D Larkin -v- Boral Resources (WA) Ltd - APPL 290 of 2002 - SMITH C - 18/10/02 Other Mining .................................................................................................................................................................................

3020

Application re unfair dismissal and contractual entitlements seeking compensation and payments for vehicle leasing and insurance Respondent argued that Applicant was never an employee of the Respondent as no employment record existed and hence the
Commission was without jurisdiction to hear the matter - Commission reviewed authorities and found that Applicant was an
employee of the named Respondent, that in all circumstances his dismissal was unfair due to the absence of any notice and
awarded payment of 2 weeks notice by way of compensation plus 8% superannuation - Order Issued - Mr BKH Smith -vSolar Evap Australia Pty. Ltd - APPL 696 of 2002 - WOOD C - 25/10/02 - Personal & Household Good Rtlg............................

3061

2

Appeal against Decision of Commission (82WAIG1266) re contractual entitlements - Appellant argued that the Commissioner erred
in fact and in law on numerous grounds in particular the terms of the contract of employment relating to vehicle transfer,
payment in lieu of notice and by not allowing Appellant leave to amend his claim - Appellant sought the orders of the
Commission be set aside - Full Bench reviewed evidence and applied legal principles and found that the Commissioner at first
instance did not err as the grounds of appeal alleged, and, in particular, did not err in the exercise of any discretion which was
exercised, according to the principles in House v King (op cit) - No grounds of appeal was made out - Dismissed - Mr J
Calhoun -v- Sanitaire Pty Ltd - FBA 6 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 22/11/02 - Health
Services .........................................................................................................................................................................................

3186

2

Appeal against Decision of Commission (82WAIG642) re unfair dismissal - Appellant argued that Commissioner erred in holding
that Appellant caused Respondent to incur loss during the course of his employment, erred in holding that the employment was
subject to a period of review, erred in holding that there was any reason for Respondent to be dissatisfied with the Appellant's
performance and erred in not awarding compensation - Further, Appellant argued that appeal be allowed and that Appellant be
awarded compensation for loss caused by dismissal of six months' compensation - Respondent argued that the appeal was not
relevant to the proceedings and Commissioner had determined what was required to be determined - Full Bench found that the
decision appealed against was a discretionary decision and that the crux of this matter was the Commissioner at first instance
failed to adopt and apply the principle applicable to determination of compensation to be paid and that the submission relied on
was not binding on the Commission and did not refer to authority binding on the Commission - Further, Full Bench found that
appeal was not made out and there was no miscarriage in the exercise of the discretion at first instance - Dismissed - Mr SJ
O'Brien -v- Perth Metalwork Co. Pty Ltd - FBA 19 of 2002 - Full Bench - SHARKEY P/SMITH C/WOOD C - 20/11/02 Construction Trade Services ..........................................................................................................................................................

3209

TERMINATION
1
Appeal against Decision of Full Bench (81WAIG3031) re order for reinstatement of an employee on the grounds of unfair dismissal
and written warning - Appellant argued that Full Bench erred in its interpretation of the Appellant's non-harassment policy Appellant argued the Full Bench looked at the two aspects of the employees conduct in isolation rather than together and then
deciding if in all the circumstances the dismissal was harsh oppressive or unfair - IAC reviewed authorities and found that it
was open to the Commission to find that the employee's dishonesty at an inquiry although wrong and a gross error of
judgement, arose initially out of a concern to save his employment in a setting in which he felt under threat and that his writing
on a draft affidavit did not constitute harassment within the employer's policy - Dismissed - BHP Iron Ore Pty Ltd -vCONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - Walsh J./Pidgeon J./Scott J. - 04/06/02 Metal Ore Mining ..........................................................................................................................................................................

1188

1

Appeals against Decision of Full Bench (82WAIG24) re compensation for loss due to unfair dismissal - Appellant(Employee) argued
the Full Bench erred in finding that the dismissal was procedurally unfair and not substantively unfair because there was a
genuine redundancy and that issue only affected whether there should be a redundancy payment as a contractual entitlement Appellant argued that he not only should have been awarded the amount assessed by the Commission for unfair dismissal, but
also allowed a sum for loss of contractual entitlements - IAC reviewed authorities re implied terms in contracts of service,
reasonable redundancy payments, wrongful dismissal, compensation and damages and found that the Appellants claims were
inconsistent: there was a redundancy or there was not and it was not for the IAC to establish the facts - IAC found the Coles
Myer decision was not authority that a "reasonable redundancy payment" as well as notice could be implied into the contract of
service - IAC found there was no power to vary the award downwards in favour of the Respondent employer who had not
lodged an appeal to the Full Bench attacking the decision - Dismissed - Mr P Dellys -v- Elderslie Finance Corporation Limited
- IAC 1 of 2002 & IAC 2 of 2002 - Industrial Appeal Court - Nicholson J./Anderson J./Scott J. - 18/06/02 – Finance .................

1201

Complaint re breach of Independent School Teachers Award 1976 No.R27 of 1976 - Claimant argued that Respondent had breached
the award in that it failed to pay holiday and leave loading - Respondent argued that pursuant to the award it was justified
because Claimant was dismissed for misconduct and thus should not be entitled to the benefits of the provision of the clause Industrial Magistrate concluded that the conduct of the Claimant did not fall within the provision of the Award described "as
serious misconduct" which would justify a summary dismissal and that Respondent was liable to pay the Claimant the amount
he was entitled to - Claim for leave loading dismissed and costs was awarded - Reasons for Decision Issued - Mr ALG Phillips
-v- Divine Mercy College Incorporated - M 366 of 2001 - Industrial Magistrate - Tarr IM - 06/06/02 – Education ......................

1244

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair
because she was falsely accused and reported to the police which included complaints that she had stolen funds from
Respondent - Further, Applicant argued that benefits owed were denied which she was entitled to under her contract of
employment which included wages, disbursements, annual leave and superannuation - Respondent argued that the Commission
had no jurisdiction to deal with application as it did not employ Applicant, that at all material times Applicant was engaged as
a contractor - Further, Applicant had abused her position in unacceptable conduct and thus justified her termination Commission found that Applicant was an employee and was dismissed unfairly as no prior procedural fairness was given and
Respondent acted inappropriately - Further, Commission found that reinstatement was impractical and awarded compensation
and denied contractual entitlements over a time payment arrangement - Ordered Accordingly - Mrs SS Booth -v- Ngaringga
Ngurra Aboriginal Corporation - APPL 1570 of 2001 - SMITH C - 17/05/02 - Other Services.....................................................

1250

Application re unfair dismissal - Applicant argued that she was unfairly dismissed as she was ill and could not attend work and
believes that she gave the Respondent sufficient notice of this - Respondent argued that the Applicant was terminated due to
her leaving her employment without him knowing when or if she was returning - Commission found that the Applicant's
position no longer existed after her 4 week absence because the basis of employment was casual and no longer remained Dismissed - Mrs S Commisso -v- West Coast Lunches - APPL 21 of 2002 - BEECH SC - 14/06/02 - Food Retailing .................
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Application re unfair dismissal - Applicant argued that his dismissal was harsh, oppressive and unfair because he was summarily
dismissed on a false accusation of stealing, that the dismissal was effective immediately with no payment in lieu of notice and
that the Respondent failed to afford him a proper opportunity to refute the allegations - Respondent argued that the Applicant
had breached the company policy because he was aware that nothing was to be removed from the premises without
Respondent's express permission - Commission found on evidence that the goods were not removed with authority and in
doing so the Applicant was guilty of misconduct - Further, Commission found that termination was not harsh or unfair Dismissed - Mr L Delphin -v- Sicilian (WA) Pty Ltd ACN 095 478 185 t/a The Sicilian (Subiaco) - APPL 1617 of 2001 GREGOR C - Accommodatn, Cafes&Restaurants ........................................................................................................................

1278

Application re unfair dismissal - Applicant argued that she was harshly, oppressively or unfairly dismissed after requesting access to
her employment records - Respondent argued that Applicant had abandoned her employment - Commission found that the
substantive reason for Applicant's dismissal was because the sales of the product was not working out and not because she had
asked to see her time and wages record - Commission found that Applicant was summarily dismissed without notice and
without payment of entitlements and for this reason of procedure, Applicant's dismissal was unfair - Granted - Ms DL Ellery v- Farmers Carbon International Limited - APPL 123 of 2002 - BEECH SC - 25/06/02 - Services to Agric/Huntg/Trappg .........

1284

Application re unfair dismissal and contractual entitlement - Applicant argued that he was harshly, oppressively or unfairly dismissed
and that he had been denied reasonable notice or remuneration in lieu under the contract of employment - Applicant sought six
months' remuneration by way of compensation for loss and injury for unfair dismissal and twelve months' remuneration for
denial of reasonable notice - Respondent argued that Applicant was dismissed for poor performance, as he had lost faith in the
Applicant's ability to perform his duties - Commission found that the Respondent was entitled to terminate the Applicant, but
was not satisfied that the Applicant should have been summarily terminated - Further, Commission held that termination was
unfair solely on the ground that the Applicant was not given reasonable notice and awarded compensation, however, no case
for injury was made out - Granted in Part - Mr CJ Gulland -v- Western Australian Trotting Association - APPL 1688 of 2001 SMITH C - 07/06/02 - Other Services ...........................................................................................................................................

1287

Application re unfair dismissal - Applicant argued that she was told that Respondent could not afford to retain her on a full-time basis
and was offered a part-time position instead, which she refused, resulting in her dismissal - There was no appearance on behalf
of Respondent - Commission found that upon Applicant's refusal to accept the part-time position, she was dismissed from her
full -time position - Further, Commission found that financial reasons were not a valid reason for her dismissal and that no
issue of poor performance was raised with her prior to dismissal therefore dismissal was unfair and compensation was ordered
- Granted - Mrs NJ Hribar -v- Doug Millar - Millar Management Services - APPL 239 of 2002 - BEECH SC - 13/06/02 –
Finance..........................................................................................................................................................................................

1296

Application re unfair dismissal - Applicant argued that his dismissal on grounds that his work was too slow and he made too many
mistakes was unfair - Further, Applicant argued that he received no complaints regarding his work, either his speed or the
quality of his work and sought maximum compensation - Respondent argued that Applicant's work performance was poor and
that his mistakes were costing the company money - Respondent argued that Applicant was on a 3 months probation and that
he was advised of the Respondent's concern about the slowness and the quality of his work - Commission found on evidence
that Applicant was on 3 months probation, that there were some performance difficulties in term of the slowness and quality of
his work and that Applicant was counselled about his work but not warned in any way and certainly not advised that his job
was in jeopardy, therefore, dismissal was harsh and unfair - Commission further found that reinstatement was impracticable
and ordered that Applicant be paid compensation - Ordered Accordingly - Mr R Koster -v- Volute Pty Ltd trading as Catt
Design - APPL 1884 of 2001 - WOOD C - 15/03/02 - Other Manufacturing ................................................................................

1298

Application re unfair dismissal - Applicant argued that the McIntyre Report should not be introduced into evidence because it
provided little probative value to support the contention that the Commission should alter the finding of unfairness it had made
- Respondent argued that the McIntyre Report should be introduced because it clearly established Applicant's serious
misconduct on the probabilities and was directly relevant to the fairness of the dismissal both in fact and in law - Commission
found and accepted the McIntyre report into evidence and that Respondent had made a reasonable inquiry into the alleged
misconduct and satisfied itself on reasonable grounds that Applicant was guilty of misconduct and that dismissal was not
unfair - Dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council - APPL 622 of 2001 GREGOR C - 28/06/02 - Government Administration ..................................................................................................................

1302

Application re unfair dismissal - Applicant argued that his application would have reached the Commission within the statutory time
limit based on proof of postage date - There was no appearance from Respondent - Commission found that the date the
application was received into the Registry for filing under the signature of the Registrar was the date of referral, which was out
of time - Further, Commission stated that there was no ability of Commission to vary the time limit that the IR Act prescribed
in section 29 (2) - Dismissed - Mr L Thomas -v- Sullivans Fleet Services - APPL 1873 of 2001;APPL 693 of 2002 - GREGOR
C - 05/07/02 - Motor Vehicle Rtlg & Services ..............................................................................................................................

1307

Application for Orders in terms of an alleged compromise re an unfair dismissal claim - Applicant argued it was not an application for
enforcement, that Commission had jurisdiction and must have regard to the equity, good conscience and substantial merits of
the case - Respondent argued that because the Commission was not a superior court of record it had no inherent jurisdiction
and that the orders it could make in relation to unfair dismissal claims were limited - Commission reviewed authorities, s23,
23A & 32 of the I.R. Act and found that it had no jurisdiction to make orders under s32 - Commission found that although it
had the power in appropriate cases to declare that parties had by agreement compromised an application of unfair dismissal and
order the respondent to pay the amount agreed as compensation, it should not exercise its power because the remedy sought
was in the nature of a summary judgement - Dismissed - Mr DC Thompson -v- Bituminous Products Pty Ltd & Other - APPL
769 of 2001 - SMITH C - 09/07/02 - General Construction ..........................................................................................................

1309

Application re unfair dismissal - Applicant argued that he had a dispute with Respondent about his annual leave entitlement and as a
result he was dismissed - Applicant also argued that he was entitled to a holiday to a value of $4,000.00 due to a sale incentive
scheme - Respondent argued that Applicant's work standard had dropped and from November 2000, a growing number of
complaints were received from clients and from other technicians, and that Applicant had been warned on numerous occasions
- Respondent further argued that in 1999, it had introduced changes in the terms of remuneration and the new salary structure
incorporated payments for annual leave - Commission found on evidence that Applicant had been dissatisfied with working for
the Respondent for some time, that he made his dissatisfaction well known to the Respondent by his conduct and demeanour,
that his standards of work fell away and he became confused about his right to a bonus through a prize - Commission found
that there has been no unfairness in Applicant's dismissal and there was no contractual entitlement due to him - Dismissed - Mr
MD Van Heek -v- A Whistle and Co. Pty Ltd t/a Electrodry Carpet Dry Cleaning - APPL 639 of 2001 - GREGOR C 13/06/02 - Other Services ..............................................................................................................................................................

1313

1

Appeal against decision of Full Bench (81 WAIG 2865) re unfair dismissal and contractual entitlements claims - Appellant argued
Full Bench erred in finding that the magnitude of dishonesty or breach of fiduciary duty was not sufficiently great as to justify
summary dismissal, the Commission did not have jurisdiction to entertain the appellants claim for a set-off payment in respect
of salary sacrifice and failing to remit the matter back to the Commission - IAC found that the Full Bench misconstrued the test
to be applied in determining whether summary dismissal was justified - IAC found Commission had jurisdiction re claim for
annual leave - IAC reviewed the Conti Case and found that the salary sacrifice arrangement fell within the ambit of s17D(1)(b)
of the MCE Act in that the employer was authorised to deduct from the agreed salary the amount nominated as the salary
sacrifice component - IAC found the Commission had jurisdiction to deal with the appellants claim for a payment in respect of
the salary sacrifice component of the contract of employment and the matter must be remitted to the Commission - Upheld and
remitted - Mr I Phippard -v- BGC Australia Pty Ltd - IAC 7 of 2001 - Industrial Appeal Court - Anderson J./Parker
J./Merriman J - 18/07/02 - Construction Trade Services................................................................................................................
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Application re unfair dismissal and contractual entitlements - Applicant argued that she was constructively dismissed when her
employment changed from full time to casual and it was unfair - Applicant alternatively argued that her position was part-time
not casual and her later dismissal was summary and unfair and sought compensation - Respondent argued that there was no
constructive dismissal when the type of employment was altered, no later dismissal due to Applicant's casual classification, or
Applicant's conduct justified dismissal - Commission found on evidence that the original contract was terminated by agreement
and substituted for a fresh contract - Commission found the Applicant was dismissed, but her failure to inform the employer of
a mistake in the context warranted a warning not dismissal - Commission found nothing to suggest employment would not
have continued for six months - Granted - Mrs CJ Byrne -v- Mount Hospital Pharmacy - APPL 345 of 2001 - BEECH SC 26/06/92 - Health Services .............................................................................................................................................................

2188

Application re unfair dismissal and contractual entitlements - No appearance from Applicant - Respondent argued that Applicant had
not complied with a further and better particulars order and by not attending, Applicant did not intend to pursue the matter Commission found that all correspondence had been sent either by receipted email and followed by registered mail to
Applicant and that every effort had been made to list this matter so it could be disposed of and that it was in the public interest
that matter should be dismissed - Dismissed for want of jurisdiction - Mr RB Cameron -v- Dodsley Pty Ltd - APPL 1566 of
2001 - GREGOR C - 31/07/02 - Other Services ............................................................................................................................

2194

Application re unfair dismissal - Respondent argued that it followed a process and gave Applicant an opportunity to explain his
behaviour prior to dismissal - Commission found that Applicant's behaviour during the hearing illustrated the conduct about
which the Respondent had warned the Applicant and for which he was dismissed - Commission found that Respondent had
ample justification to regard the Applicant's conduct which lead to his dismissal as continuing behaviour, even after warnings
had been given to the Applicant - Dismissed - Mr R De Vos -v- Minit Australia Pty Ltd (acn 000328825) - APPL 464 of 2002 BEECH SC - 30/07/02 - Personal & Household Good Rtlg ...........................................................................................................

2195

Application re unfair dismissal - Applicant argued that dismissal was unfair because he was never given any verbal or written
warnings about his performance and that there were no complaints about his behaviour - Respondent argued that Applicant
was offered an alternative position in the organisation and as the Applicant declined, there was no dismissal - Commission
found that there was no basis for the termination and that no formal disciplinary processes were initiated at any time - Further,
Commission found there was no provision in Applicant's contract of service which would enable a transfer to lesser duties to
take place and that compensation should be awarded as reinstatement was impractical - Granted - Mr M Fabbri -v- Morley City
Hyundai - APPL 251 of 2002 - HARRISON C - 25/07/02 - Motor Vehicle Rtlg & Services.........................................................

2197

Application for denied contractual entitlements re annual leave and wages during period of notice - Respondent argued that
Applicant's final pay was discounted for his annual leave by an amount that had been pre-paid to the Applicant - Further,
Respondent argued that sick leave payments had not been paid, as no medical certificate was provided and Applicant had not
worked all of his notice period - Commission found that under s17D of the Minimum Conditions of Employment Act,
deductions from pay must be authorised, there was no such arrangement and Applicant was entitled to outstanding annual
leave - Commission further found that under the MCE Act, Respondent was entitled to reasonable proof of illness, which
occurred, the Respondent was aware of the ongoing health complaint and the Applicant was entitled to sick leave - Granted in
Part - Mr MJ Hemmings -v- Mr J Vanstroe - APPL 2298,2336 of 2001 - WOOD C - 26/07/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2205

Application re unfair dismissal - Applicant argued that his dismissal was unfair because there was a lack of discussion or opportunity
to respond to any of the allegations made against him - Further, Applicant denied that he admitted any wrong doing or that he
was going to leave and sought compensation - Respondent argued that Applicant had breached the company policy in relation
to sexual harassment and that he had admitted wrong doing - Commission found that Applicant was not given any opportunity
to discuss or put his case forward and that the process lacked any fairness and that the dismissal was harsh - Further,
Commission found that reinstatement was not practical and awarded compensation - Granted - Mr RJ Hinkley -v- Eurest
(Australia) Catering & Services - APPL 1814 of 2001;APPL 279 of 2002 - WOOD C - 22/07/02 - Other Services .....................

2207

Application re unfair dismissal - Applicant argued that after initial suspension from his position, he was not given reasons for his
termination and was denied procedural fairness with respect to the termination - Respondent argued that Applicant's
appointment was in an 'acting' capacity until a permanent employee was appointed to the position - Respondent argued that in
any case it had the right to summarily terminate Applicant's employment due to his misconduct and that Applicant was
afforded procedural fairness - Commission found that the contract of employment came to an end as agreed between the parties
- Further, Commission found that Applicant was guilty of gross misconduct justifying summary dismissal - Dismissed - Mr VJ
Jones -v- Yamatji Barna Baba Maaja Aboriginal Corporation - APPL 1614 of 2001 - HARRISON C - 17/07/02 - Community
Services .........................................................................................................................................................................................

2211

Application re unfair dismissal - Applicant argued that dismissal was unfair because even though he was advised that his position was
being made redundant Respondent replaced him and that he was not given any opportunity to explore alternatives to
termination - Respondent argued that the redundancy was due to financial constraints and cost cutting and that Applicant was
the last employed and thus chosen for redundancy - Commission found that Applicant was made redundant as Respondent had
to restructure its operations due to financial difficulties and that no discussions had taken place or indication given that
Applicant was to be terminated - Further, Commission found that dismissal was unfair as Applicant was deprived of any
measures to avoid or minimise its effect - Granted - Mr K Lebeidi -v- Ostezia Cafe Pizzeria Restaurant - APPL 376 of 2002 HARRISON C - 07/08/02 - Accommodatn, Cafes&Restaurants....................................................................................................

2215

Application re unfair dismissal and contractual entitlements - Applicant argued on various grounds that his dismissal was harsh,
oppressive and unfair, including that he was subjected to a humiliating campaign by senior management to force change upon
him without any consultation which effectively forced him out of the organisation and as a result he was subjected to personal
stress and associated health problems - Respondent denied that Applicant was dismissed and argued that had Applicant not
resigned to further his personal career ambitions he would have still been performing his core role throughout his employment
and would have further advanced both his professional development and managerial aspirations - Further, Respondent argued
that there was no redundancy and that under Applicant's contract there has been no denial of benefits - Commission reviewed
authorities and based on evidence presented, determined that Applicant's resignation was a dismissal for the purposes of the
Act - Further, Commission found that the Respondent, having concluded that it no longer wished to retain Applicant's position
in its organisational structure was obliged, in fairness, to remove that position formally, and to then present Applicant with
options to which he was entitled under his employment agreement, and the fact that Respondent did not do so, was
constructive and unfair - Commission declared that reinstatement was impracticable and ordered compensation for loss subject
to s.23A(4) of the Act and dismissed the claim for denied contractual entitlements - Ordered Accordingly - Mr GR Lukies -vAlintaGas Networks Pty Ltd - APPL 1463 of 2001 - BEECH SC - 28/05/02 - Electricity and Gas Supply ...................................

2217

Application re unfair dismissal and contractual entitlements - Applicant argued that her suspension with pay, requirement to attend
another store for retraining, absence of details of retraining and Respondent's failure to return her as manager of the store
constituted 'unfair constructive dismissal' - Respondent argued inter alia the Applicant was still an employee, there was no
dismissal, the application was lodged out of time and Commission did not have jurisdiction in the matter - Commission
reviewed Prison Officers Case and found the evidence did not show conduct on the part of the Respondent which showed
either an intention to repudiate the contract or which was calculated to seriously damage the employment relationship Commission further commented on processes of discovery and production of documents - Dismissed - Ms JA Morrison -v Suzanne Grae Corporation Pty Ltd - APPL 467 of 2001 - BEECH SC - 06/08/02 - Personal & Household Good Rtlg.................
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Applications re unfair dismissals and denied contractual entitlements - Applicants argued that Respondent failed to take into account
their long and faithful service and in all circumstances, termination of employment was harsh, oppressive and unfair and
sought payments in lieu of notice and redundancy - Respondent argued that Applicant's failure to bank regularly constituted
negligence and their attempt to cover up missing money constituted serious misconduct - Commission found that Respondent
failed to satisfy the onus to demonstrate the summary dismissals were fair but was entitled to dismiss the Applicant by giving
notice - Commission concluded that it will hear the parties further as to the rate of pay and compensation that should be
awarded for the failure to provide Applicants notice - Granted - Ms CA Nicholson -v- Anglican Health and Welfare Services
Inc trading Anglicare - APPL 1939 and 1947 of 2001 - SMITH C - 01/07/02 - Personal & Household Good Rtlg.......................
Application re unfair dismissal and contractual entitlements - No appearance from Applicant - Respondent objected to the application
and put submissions that the matter should be dismissed with costs - Commission concluded that Applicant had not pursued his
claim seriously and given the lack of his co-operation in the matter, it was not in the public interest to expend any more
resources on dealing with this matter, and it did not warrant costs to be ordered against Applicant - Dismissed - Mr R Owens v- "Waugh and Dwyer" - APPL 1288 of 2001 - HARRISON C - 06/08/02 - Other Services ........................................................
Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicant was dismissed for abusive
language and inappropriate behaviour and she had repudiated her contract - Commission found the Applicant was abusive and
aggressive to her work colleagues and employer, it was different to the normal exchange of swearing in that workplace and a
problem to her colleagues - Commission found the episode on the day of termination was not of such gravity or importance as
to indicate a rejection or repudiation of the contract sufficient to warrant a summary dismissal and that her dismissal was
unwarranted, unfair and harsh - Commission found that the employment relationship would not have survived for more than
eight weeks and limited compensation accordingly - Commission refused to reduce compensation by accounting for annual
leave and payment of notice and gave supplementary reasons therefore - Granted - Ms TA Powell -v- Independent
Metallurgical Laboratories - APPL 1814 of 2001 - WOOD C - 22/07/02 - Business Services ......................................................
Application re unfair dismissal and contractual entitlements - No Appearance from Applicant or Industrial Agent who opposed the relisting of the matter for the purpose of the Registrar's Report and Agent's conduct - Respondent argued that application should
be dismissed once the contents of the Registrar's Report and the Industrial Agent's conduct are considered and that the
Respondent found the Agent's attitude and behaviour insulting, confrontational, sarcastic, invasive and repugnant Commission found that the Industrial Agent's behaviour and attitude towards the Respondent had been unwarranted and
unacceptable and that the behaviour had impacted inversely upon the Commission's ability to provide a fair and just hearing
and determination to both parties - Further, Commission found that it was not in the public interest to further deal with this
matter - Dismissed - Mr S Robinson -v- Buderim Packaging Pty Ltd - APPL 2046 of 2001 - BEECH SC - 13/08/02 - Other
Services .........................................................................................................................................................................................
Application re unfair dismissal - Applicant argued that following an allegation of fraud she was given no alternative but to resign as
there had been a fundamental breach of the contract, which was a constructive dismissal - Respondent argued there was no
dismissal and the Commission did not have jurisdiction to deal with the application - Commission found there was no action
by Respondent which constituted conduct calculated or likely to seriously damage the relationship of confidence and trust
between the parties such that the employee cannot be expected to put up with it - Commission found that Applicant resigned of
her own volition, thus no constructive dismissal occurred - Dismissed - Ms D Seppings -v- Australian Pacific Hotels (Perth)
Pty Ltd - APPL 60 of 2002 - HARRISON C - 09/07/02 - Accommodatn, Cafes&Restaurants......................................................
Application re unfair dismissal - Applicant argued that she had an excellent working relationship with the Respondent, that
Respondent had asked her to work for cash and that a week later, she was informed by Respondent that she no longer had a job
and that her job was going to be carried out by the Respondent's brother - Applicant sought orders equivalent to sixteen (16)
weeks pay and costs - Respondent argued that the Applicant was casual, that she was not terminated and had shown her
intention not to continue her employment by demanding her final wages and a separation certificate - Evidence given through
interpreter - Commission found on evidence that Applicant was unfairly, harshly and oppressively dismissed by the
Respondent and ordered compensation be paid to Application - Order for costs was not awarded - Granted in Part - Ms NL
Smith -v- Voeluk Lim Chhordary t/a Tate Street Lunch Bar - APPL 1373 of 2001 - SMITH C - 19/06/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................
Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because during a heated
argument with the Maitre de' she was asked to leave and that Respondent had tried to get rid of her for three months Respondent argued that Applicant was rostered on to attend work and had not attended and from the non attendance it was
considered that Applicant did not wish to continue - Commission found that Respondent did not dismiss Applicant and that the
plausible explanation was that Applicant did not wish to continue working - Dismissed for want of jurisdiction - Mrs AE Zarb v- Hazam Pty Ltd - APPL 2298,2336 of 2001 - WOOD C - 17/07/02 - Accommodatn, Cafes&Restaurants ................................
Conference referred re termination - Applicant Union argued that the employee was unfairly dismissed because she did not quit or
resign as Respondent indicated but Respondent reduced her hours and had made the situation difficult to work in - Respondent
argued that employee was on a probationary period and that she had resigned - Commission found that employee did not resign
and that Respondent had dismissed her - Further, Commission found that reinstatement was impractical and awarded
compensation - Granted - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Kleenheat
Gas - CR 168 of 2001 - BEECH SC - 02/07/02 - Electricity and Gas Supply................................................................................
Application for production of documents re an appeal against decision to terminate an employee - Applicant Union sought an order
pursuant to Regulation 80 of the Industrial Relations Commission Regulations 1985 for the Respondent to produce for
inspection all documents relating to any suspected breaches of discipline, disciplinary investigations, disciplinary enquiries or
termination of employment in respect to the employee - Respondent's Agent submitted the rejection of documents privileged
by reason of s.5(1)(b) and s.5(2)(b) of Schedule 1 of the Freedom of Information Act 1992 - Respondent contends that it was
not in the public interest to disclose the contents of the documents requested by the employee - Public Service Appeal Board
were unanimously of the view that the employee was entitled to argue that her dismissal was unfair and that the documents she
sought to have produced for inspection were relevant to that argument - Further, PSAB accepted and noted Applicant Union's
undertaking that the production of the documents for inspection was sought and are to be used for the only and sole purpose of
the proceedings before the PSAB and that their contents were not to be used or divulged otherwise - Granted - Ms PJ Bingham
-v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAB 8 of 2002 - Public Service
Appeal Board - BEECH SC - 24/07/02 - Government Administration ..........................................................................................
2
Appeal against Decision of Commission (82WAIG1025) re unfair dismissal - Appellant argued that the learned Commissioner erred
by finding that Respondent was an employee despite evidence that he was at all relevant times a self employed contractor, that
the Commission did not have the jurisdiction to hear and determine the matter in the first instance, and failed to give sufficient
weight to the evidence that Respondent was a contractor - Respondent opposed the Appeal - Full Bench determined whether
the person was an employee and whether there was an employment relationship as per fact and law - Full Bench found that
most conditions were consistent with a contract of service and an employee/employer relationship existed and that
Commissioner found correctly in the first instance and did not err in the findings - Dismissed - Bamboo Holdings Pty Ltd -vMr MG Halligan - FBA 26 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 10/09/02 - Other Services .......
Application for contractual entitlements re overtime, balance of final weeks pay, superannuation and annual leave - Respondent
argued that it was agreed the Applicant be paid for a 40 hour week regardless of hours worked - Respondent argued the
Applicant was advised that he was required to give one week's notice of termination, that superannuation was paid and the
Commission had no jurisdiction to deal with the annual leave claim - Commission found it was clear that the Applicant would
be paid for a 40 hour week regardless of hours worked - Commission found the Respondent was entitled to deduct one week's
pay and had presumably paid the legal minimum rate of pay for that week under the MCE Act - Commission found annual
leave was not agreed on formation of the contract, the entitlement could be enforced through the Industrial Magistrate and the
Commission did not have power to award the amount claim - Dismissed - Mr DR Adams -v- Arum Investments Pty Ltd T/A
WA Bins - APPL 468 of 2002 - WOOD C - 09/09/02 - Road Transport .......................................................................................
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Application re unfair dismissal seeking reinstatement and compensation - Applicant argued that given that termination was regarded
as a last resort by Respondent and her unblemished record, she should not have been terminated and the specific conduct relied
upon by Respondent did not warrant summary termination - Respondent argued that Applicant's behaviour constituted gross
misconduct and that possibility of reinstatement was not appropriate as per company policy after 3 months, as proceedings
were pending - Commission found that Respondent did not demonstrate that Applicant was guilty of gross misconduct
justifying summary dismissal - Commission found that Applicant was treated unfairly and harshly because she was not given
opportunity to defend allegations relied upon to effect termination and was therefore denied procedural fairness - Upheld and
Order Issued - Ms DS Alone -v- Needac Ltd - APPL 367 of 2002 - HARRISON C - Community Services..................................

2490

Application re unfair dismissal and denied contractual entitlements - Applicant argued that his dismissal was unfair because through
discussions and verbal agreement his position with Respondent existed if his temporary employment had ceased and that he
was not informed by Respondent that he was terminated on 30 April 2001 - Further, Applicant claimed entitlements of wages,
car allowance, superannuation and compensation - Respondent argued that Applicant was informed that his services were no
longer required due to the sale of the business as there was no position for him on 30 April 2001 - Commission found that
Applicant was aware that his services with Respondent were terminated on 30 April 2001 and that he had received appropriate
payments from that date and that Applicant had found another job - Dismissed - Mr MK Bryant -v- Mr Ron Stanley/Mr Peter
Stanley, Westlaw Securities P/L T/as Communique Communications - APPL 1488 of 2001 - WOOD C - 16/08/02 - Other
Services .........................................................................................................................................................................................

2494

Application re unfair dismissal and contractual entitlements - Applicant argued that the way he was dismissed gave him no
opportunity to answer allegations about his conduct and being dismissed after declining to resign was unfair - Applicant sought
orders for outstanding benefits due to him under the terms of his contract of employment - Respondent argued the applicant
was suffering from stress, was unprofessional and was particularly harsh in his treatment of subordinates, specifically females
and it was untenable - Commission found that summary dismissal was unfair and there was no opportunity for reinstatement Commission reviewed authorities and found that the dismissal was procedurally unfair and not substantially unfair and
assessed how long employment may have lasted and accounted for free accommodation, when determining compensation for
loss or injury - Granted in Part - Mr KW Burton -v- Lindsay Arthur Robeson T/As Ray White R/E (Jurien Branch) Moora
Districts - APPL 1707 of 2001 - GREGOR C - 22/08/02 - Property and Business Services ..........................................................

2499

Application re unfair dismissal - Applicant argued that he was summarily dismissed and not given an opportunity to address
allegations made against him - Applicant argued that the Respondent failed to draw allegations of unacceptable workmanship
and attitude to his attention prior to his dismissal - Respondent alleged theft through misappropriation of company funds by
Applicant using the fuel card for his private vehicle without approval - Respondent argued that the dismissal was solely due to
the alleged improper use of the fuel card - Commission determined application by written submissions by consent and found
the Applicant was summarily dismissed - Commission found the Respondent had satisfied evidentiary onus that the Applicant
had committed the act alleged and that Applicant failed to show that his dismissal was harsh, oppressive or unfair, rendering
other issues raised by Applicant irrelevant - Dismissed - Mr AA Cheesman -v- Jamco Nominees Pty Ltd - APPL 628 of 2001 BEECH SC - 23/08/02 - Construction Trade Services ...................................................................................................................

2502

Application re unfair dismissal - Applicant argued he was summarily dismissed after a conversation with Respondent regarding
starting times - Respondent argued the Applicant said things that resulted in the Respondent forming the opinion that the
Applicant no longer wanted to work for the Respondent - Commission found that the test to apply was whether there had been
a 'fair go all round', the Applicant was entitled to believe he had been dismissed and the Commission had jurisdiction to deal
with the matter - Commission found that what happened was a summary dismissal, but it was not justified as Applicant had not
indulged in behaviour which indicated an attitude and intention not to be bound by a fundamental condition of a contract Commission found an earlier warning was a nullity and it was the intention of Parliament that the first option to be considered
was reinstatement - Granted and Reinstatement Ordered - Mr DS Halls -v- DJ Palmer - APPL 168 of 2002 - GREGOR C 05/09/02 - Construction Trade Services .........................................................................................................................................

2511

Application re unfair dismissal - Applicant argued that he had not resigned - Respondent argued that Commission had no jurisdiction,
as the Applicant was a subcontractor and had resigned - Commission reviewed authorities and found on evidence that the
Applicant was engaged at all material times and an employee working under a contract of service - Commission found that
words used by the Applicant did not constitute a resignation at law, as there was no clear intention to resign and the
Respondent should have allowed a reasonable period of time to elapse to ascertain whether the Applicant really intended to
resign - Commission found that reinstatement was impractical, that the applicant had not taken steps to fully mitigate his loss
to the extent he may have been able to and applied a discount to the compensation - Granted in Part - Mr R Harwood -v- Ace
Services Trading As Defensive Driving School - APPL 2275 of 2001 - SMITH C - 02/08/02 – Education ..................................

2513

Application for unfair dismissal and denied contractual entitlements re pay in lieu of notice - Applicant argued that he was dismissed
as a result of queries raised by him as to money due to him under his contract of employment, was deceived in relation to
employment generally and formed the view that the contract was null and void - Respondent argued the Applicant was
dismissed for gross misconduct, namely the abusive telephone conversations, refusal to comply with the reasonable direction
to attend the office and soliciting employment with a major client - Commission reviewed authorities and found the test was
whether the conduct amounted to a gross disregard of an essential conditions of contract, in the sense that there was a wilful
flouting of an essential contractual obligation - Commission found on evidence that the dismissal was not harsh oppressive or
unfair - Dismissed - Mr JK Hoddy -v- Powerplan - APPL 2323 of 2001 - KENNER C - 15/08/02 - Business Services................

2524

Application re unfair dismissal seeking compensation - Applicant argued that he was summarily dismissed and that a later payment in
lieu of notice did not at law alter the summary nature of the dismissal - Applicant argued that a limited number of matters were
raised with him during his employment, but he was given no warning prior to his employment being terminated - Respondent
argued that Applicant's employment was terminated with one weeks pay in lieu of notice due to an unsatisfactory safety record
and work performance - Respondent argued that it was customary at mine sites that no notice of termination was actually given
and the person was removed from site as soon as it was given - Commission found that Applicant was not made aware that his
employment would be terminated if his performance did not improve and the Respondent did not satisfy the onus of justifying
summary dismissal - Granted - Mr T Howell -v- Barminco - APPL 1429 of 2001 - SMITH C - 28/08/02 - Other Mining............

2528

Application re unfair dismissal - Application by Respondent to dismiss application pursuant to s.27 - Applicant argued that as
Respondent had not complied with its undertaking not to make any adverse comments about her as part of a settlement reached
in conference, the hearing should proceed - Respondent argued that that further proceedings were not necessary or desirable in
the public interest as the Respondent was prepared to comply with terms of an agreement - Respondent argued that in reliance
upon settlement, it forwent its right to file an appeal against Commission's earlier decision to amend the name of Respondent
(80WAIG630) - Commission outlined history of the matter, reviewed authorities and found it should make an order dismissing
the application if the Respondent satisfied the agreement - Commission found it not order a party not to make adverse
comments under s.23A, the amount the applicant may ultimately receive if she was to continue was likely to be substantially
less than the settlement and was advised by the Respondent when it had fulfilled terms of settlement - Substantive application
dismissed - Ms P Levaci -v- Canning Division of General Practice Ltd - APPL 601 of 2001 - SMITH C - 09/08/02 - Other
Mining ...........................................................................................................................................................................................

2534

Application for unfair dismissal and contractual entitlements re payment in lieu of notice and annual leave - Applicant argued that he
was summarily terminated in an unfair manner that was not justified - Respondent argued that there was a mutual agreement to
bring the contract to an end and it was appropriate as the Respondent believed the Applicant was undermining the Respondent
by trying to take a contract away from it - Commission found that the employment was terminated at the instigation of the
Respondent and that Respondent failed to demonstrate that Applicant warranted being summarily dismissed - Commission
found reinstatement was impractical and the applicant took reasonable steps to mitigate his loss - Granted - Mr RJ MYERS -vRA & HE DAVIS TRANSPORT - APPL 230 of 2002 - HARRISON C - 19/08/02 - Road Transport ..........................................
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Application re unfair dismissal and contractual entitlements - Applicant argued he was directed to take leave without being given a
reason and dismissed when he attempted to obtain one - Applicant argued that as part of the salary package for the position of
manager he was to receive a profit share based on the sale price of the business - Respondent argued the Applicant was initially
employed as a labourer and was to receive ad hoc bonuses and accommodation - Respondent argued the Applicant resigned
and had repeatedly offered his resignation on prior occasions - Commission found that the Applicant's contention that he had
made an agreement for profit share had no basis in fact - Commission found applicant was employed as a labourer and later
manager, the Applicant was not dismissed and the jurisdiction of the Commission did not arise - Alternatively it was not unfair
- Dismissed - Mr RR Thorne -v- Top Lodge Nominees Pty Ltd - APPL 2264 of 2001 - GREGOR C - 22/08/02 - Food,
Beverage and Tobacco Mfg...........................................................................................................................................................

2543

Application re unfair dismissal seeking re-instatement or compensation - Applicant argued that the decision to make him redundant
was not genuine and the allegation of poor performance was not justified - Applicant argued that the dismissal was
procedurally unfair, as he was not given prior consultation or warning, the Respondent breached s.40 of the MCE Act and the
alternative employment offered was not appropriate due to his medical condition - Respondent argued the dismissal constituted
a redundancy at law, the Applicant was given reasonable warning, was paid in lieu of notice and the alternative employment
offered was suitable - Commission reviewed authorities and found IAC held at law that there was no general proposition that
redundancy entitlements were implied in employment contracts - Commission found that Applicant was made redundant and
the Respondent was entitled to take into account the Applicant's performance - Commission found that Applicant was not
dismissed because of a disciplinary process arising out of poor performance and that Applicant did not prove that it was unfair
for him to be made redundant, nor was s.40 or s.41 of the MCE Act breached - Dismissed - Mr DR Young -v- North City
Holden - APPL 2176 of 2001 - SMITH C - 21/08/02 - Motor Vehicle Rtlg & Services ................................................................

2547

Application re unfair dismissal - Applicant argued he had no response regarding his employment status inquiry and it was appropriate
for him to access emails of senior employees in relation to him because the Respondent had breached its own fair treatment
policy, it was not malicious or a serious issue - Applicant also argued the extension of his probation period was illegal, he had
not agreed to it, he was a permanent member of staff and it was not appropriate to terminate him - Respondent argued that
unauthorised access of email was a fundamental breach of Applicant's contract of employment and warranted summary
termination - Commission found that the unauthorised accessing of email constituted gross misconduct sufficient to warrant
summary termination - Further, Commission found the Respondent conducted a reasonable investigation into this matter and
afforded the Applicant procedural fairness - Dismissed - Mr FA Young -v- Anaconda Nickel Pty Ltd - APPL 528 of 2002 HARRISON C - 03/09/02 - Metal Ore Mining..............................................................................................................................

2553

Conference re alleged dismissal - Applicant Union argued that dismissal of union member was unfair and that the Commission did
have jurisdiction to deal with the matter because member was employed in Western Australia - Respondent opposed the
application and objected on the grounds of lack of jurisdiction in that the employee was employed in the Northern Territory
under the terms and conditions of an agreement certified in the AIRC - Commission found that it could not deal with an
industrial dispute which occurred outside Western Australia and that Union coverage was to operate within this state of
Western Australia - Dismissed for want of jurisdiction - The Australian Workers' Union, West Australian Branch, Industrial
Union of Workers -v- MacMahon Contractors Pty Ltd - C 157 of 2002 - GREGOR C - 29/08/02 - Services to Mining...............

2561

Conference referred re unfair dismissal - Applicant Union argued that member was unfairly dismissed without any reason and without
warning and Union sought reinstatement or compensation - Respondent opposed the application but there was no appearance Commission found that member was summarily dismissed and for no apparent or good reason - Further, Commission found
that reinstatement was not practical and thus, awarded compensation - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Newman Consulting Services Pty Ltd - CR 9 of 2002 - WOOD
C - 19/08/02 - Property and Business Services ..............................................................................................................................

2571

Application re unfair dismissal and contractual entitlements - Application for adjournment - Respondent sought adjournment on the
grounds that their main witness and advocate had been called away on short notice - Applicant opposed request and stated that
this was simply another ploy to frustrate him in bringing this matter to conclusion - Commission stated the test to be apply was
that if the refusal of an adjournment would result in serious injustice to one party, an adjournment should be granted unless in
turn this would mean serious injustice to the other party - Commission found that if the request was not granted, the
Respondent's advocate and main witness would not be present, the Respondent would not be able to present their case and it
would therefore result in a serious injustice to Respondent - Granted - Mr O Weinbrecht -v- Laserline Australia Pty Ltd APPL 1545 of 2001 - BEECH SC - 09/08/02 - Motor Vehicle Rtlg & Services............................................................................

2578

Application re unfair dismissal - Applicant sought adjournment as she was not advised by her representative of hearing dates, required
new representation and an opportunity to obtain leave from her current employer - Respondent argued that adjournment would
place further stress and anxiety on staff of Respondent's club - Commission stated the test to apply was that where refusing an
adjournment would result in a serious injustice to one party, an adjournment should be granted unless in turn this would mean
serious injustice to the other party - Commission found that despite being bound by the action of her former agent, the request
has not arisen due to a fault on the part of the Applicant and that refusal of an adjournment would result in a serious injustice to
the Applicant - Commission found the injustice to Respondent would not be serious - Granted - SP Hancock -v- Mount Lawley
Golf Club (Inc) - APPL 649 of 2002 - BEECH SC - 20/08/02 - Sport and Recreation ..................................................................

2582

Appeal against the Decision of Respondent to terminate re unfair dismissal - Appellant was invited to make submissions as to whether
she should be allowed to proceed in light of the lengthy delay in the matter - Appellant sought an application for an extension
of time and argued that the appeal was lodged because she was forced to resign and that was caused by the Respondent's
conduct and that she had been victimised and harassed - Respondent opposed the appeal and argued that Appellant had
resigned and was not dismissed and that if the appeal were to proceed after such a long delay the Respondent would be
prejudiced - Public Service Appeal Board found that Appellant failed to respond to correspondence from the Registrar for over
2 years and that there was no explanation for the delay and that no information had been provided to allow the PSAB to make
any assessment of hardship or prejudice to Appellant - Further, Public Service Appeal Board found that the extension of time
for filing the appeal be dismissed and that the PSAB had reservations regarding jurisdiction to deal with an appeal by an
employee who had resigned - Dismissed - Ms C O'Leary -v- Building Management Authority - PSAB 10 of 1995, PSAB 11 of
1995 - Public Service Appeal Board - SCOTT C - 05/09/02 - Government Administration ..........................................................

2585

2

Appeal against Decision of Commission (82WAIG1302) re dismissed application re unfair dismissal - Application by Respondent
that appeal demonstrated no merit and that what were submitted to be defects in the grounds (or particulars) of appeal could
not be remedied by an order or that the grounds of appeal did not comply with the regulations of the Industrial Relations
Commission Regulations 1985 - Further, Respondent argued that no application to amend the grounds of appeal and no
particulars of the grounds had been filed - Appellant conceded that the grounds of appeal were not pleaded in the form required
by the Regulations and that no attempt had been made to remedy the situation - Full Bench found that the application was akin
to an application for the summary determination of an action before trial which enabled any matter for the purpose of argument
to be dismissed for any other reason - Full Bench turned to the merits of appeal and found that there were no submissions that
the finding was unfair and that no submissions were made that the finding that the report should be admitted into evidence was
wrong or that the Commissioner erred in the first instance that the Respondent in the use of the McIntyre Report, had not
denied the Appellant procedural fairness - Full Bench found that the appeal be dismissed and that the application be granted Application granted and appeal dismissed - Mr DL Moylan -v- Chairman of Commissioners City of South Perth Council FBA 33 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 08/10/02 - Government Administration ...................
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Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued the Respondent failed to give
reasonable notice or severance payment and compensation and payment for call outs - Applicant further argued there was no
proper consultation with him as required by s.41 of the MCE Act - Respondent argued call outs were rostered overtime and
hence not payable - Respondent argued the Applicant was aware of the proposed sale of the business at all times, that he was to
be made redundant and that employment by the purchasing company was a matter for them - Commission found the contract
must be interpreted on its face and call outs were payable - Commission reviewed authorities and found the applicant was
entitled to 3 months notice - Commission found Applicant was dismissed unfairly due to the absence of reasonable notice and
redundancy payments, given the payments to other staff - Granted in Part - Mr I Adriansz -v- ePath WA Pty Ltd - APPL 537 of
2002 - WOOD C - 18/09/02 - Health Services...............................................................................................................................

2690

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that his employment was terminated
despite there being a fixed term contract and that he should be paid in full for the balance of the contract - Respondent argued
that the contract should be read to imply that it could be brought to an end by reasonable notice at any time - Respondent
argued the termination resulted due to a mix of its financial position and Applicant's poor performance record - Commission
found that there was no fixed term contract - Commission found the Respondent was entitled to take action to ensure its
financial viability and to dismiss the Applicant, given his performance and given surrounding circumstances, was not unfair Dismissed - Mr P De Florenca -v- Alatact Pty Ltd as trustee for The Philip Short Family Trust Trading as Living Stone Paving
Products - APPL 453 of 2002 - GREGOR C - 24/09/02 - Construction Trade Services.................................................................

2698

Application re alleged unfair dismissal - Applicant argued that her termination was procedurally unfair, as there was no warning about
the likelihood of redundancy and that subsequent to her dismissal, the Respondent had employed someone else to undertake
the duties she had previously performed - Respondent argued that Applicant's duties were absorbed by other staff, that
Applicant was advised of the likelihood of redundancy and an attempt was made to discuss how the impact of this could be
overcome - Commission found that there was a genuine redundancy, effected in a manner which did not render the termination
of employment harsh or oppressive - Dismissed - Ms BJ Duncan-Smith -v- Mark Duncan -Smith - Spa Cosmetica - APPL
1667 of 2001 - COLEMAN CC - 24/09/02 - Health Services ........................................................................................................

2702

Application for compensation on the grounds of unfair dismissal - Applicant argued that she was unfairly dismissed after the
Respondent decided to restructure the business and that Respondent's concerns about her competence were a factor in the
dismissal - Respondent argued that Applicant was made redundant due to the need for full time staff to better cover the hours
of the shop - Respondent conceded that dismissal was procedurally unfair, but argued that was not substantively unfair and the
and Applicant had not shown that another employee should have been made redundant instead of her - Commission found that
dismissal was both procedurally and substantively unfair, as it breached s.41 MCE Act because Respondent did not discuss
alternatives to lessen the impact on the Applicant - Commission found reinstatement impractical and awarded compensation
for the period she would reasonably have expected to remain in employment - Granted - Ms T Harris -v - Word Bookstore APPL 2203 of 2001 - WOOD C - 05/09/01 - Personal & Household Good Rtlg ...........................................................................

2705

Application for compensation on the grounds of unfair dismissal - Applicant argued that he was dismissed when a supervisor said
"you'd better call it quits" - Respondent argued the Applicant resigned, the application was lodged out of time and therefore the
Commission was without jurisdiction - Respondent further argued that in the event of the Commission finding that a dismissal
took place, it was not unfair in all the circumstances - Commission determined date of dismissal and found that the application
was lodged within time and therefore had jurisdiction to hear the matter - Commission found that Applicant was dismissed
unfairly, ordered compensation for the period from the termination to when the Applicant found new employment and gave
reasons therefore - Granted - Mr A Horsting -v- GBF Underground Mining – APPL 609 of 2002 - WOOD C - 18/09/02 - Other
Mining ...........................................................................................................................................................................................

2708

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that she was owed the balance of a two
year contract and sought to be placed in a position with equal remuneration and paid until such position was found Respondent argued the Applicant was employed by another company and was subject to a probationary period, after which
neither party was obliged to continue the employment relationship - Commission found the Applicant was employed by
another company and consequently found a lack of jurisdiction - Commission further found the contract was structured so that
the employment would not be ongoing unless agreed to - Dismissed for want of jurisdiction - Ms J Kersting -v- Aboriginal
Group Training Inc (WA) - APPL 104 of 2002 - WOOD C - 27/09/02 – Finance .........................................................................

2711

Application for compensation on the grounds of unfair dismissal - Applicant argued that a warning letter regarding work performance
was not connected to her dismissal - Respondent argued the Applicant had breached confidential information which amounted
to misconduct and that poor work performance and a possible restructure formed the background to the dismissal - Respondent
argued that the dismissal was not summary - Commission found that Applicant's actions were not sufficient in nature to be
destructive of the confidence in her and that Applicant was not given a 'fair go all round' - Commission could not conclude that
her performance would have continued to be so poor as to warrant dismissal, found reinstatement impractical, awarded
compensation accordingly and gave reasons therefore - Granted - Mrs CJ Koval -v- P.R. Hepple & Sons Pty Ltd - APPL 463
of 2002 - WOOD C - 18/09/02 - Business Services .......................................................................................................................

2714

Application for compensation on the grounds of unfair dismissal - Respondent argued that Applicants were not employees, they were
engaged as subcontractors and as they were not under direct or indirect control of Respondent, Commission lacked jurisdiction
to hear the matter - Respondent conceded that if found to be employees, the Applicants were summarily dismissed in a
procedurally unfair manner - Commission reviewed authorities and found that Applicants could not be described as conducting
their own business, that they were unable to delegate work or set their rate of remuneration, that they worked part time, not
casual and were entitled to the full amount of compensation - Granted - Ms BA Crute -v- Perth Road Express ACN 079876323
- APPL 1942,1943 of 2001 - SMITH C - 16/09/02 - Road Transport ............................................................................................

2717

Application re unfair dismissal and contractual entitlements - Applicant argued that after she raised her concerns about the stability of
her employment, she was confronted by the Respondent who indicated that she had resigned and asked her to go home until
further contact, no such contact was forthcoming - Further, Applicant argued that dismissal was unfair and that her loss arising
from the termination included a period of unemployment and work at a reduced level of income - No appearance from
Respondent - As there was no evidence to the contrary, Commission found in favour of the Applicant and awarded
compensation and payment of accrued entitlements to annual leave - Granted - Ms K Riley -v- Besta Interlocking Bricks APPL 2116 of 2001 - COLEMAN CC - 25/09/02 - Construction Trade Services..........................................................................

2723

Application re alleged unfair dismissal - Applicant argued she should not have been selected for redundancy as there was work she
could do and s.41 of MCE Act was not complied with - Applicant argued, alternatively, that the redundancy was not genuine
and the real reason for termination was complaints she made about the conduct of her fellow workers - Respondent argued the
redundancy was genuine, as there was no further work for the Applicant in Perth and that s.41 MCE Act was complied with Commission found the Applicant had not discharged her onus of proof that the decision to make her redundant was not
genuine and that even if there was a breach of procedural fairness, in the circumstances it was unlikely to produce a different
outcome - Commission found that a breach of the Respondent's redundancy policy did not lead to a finding that the Applicant
was harshly, oppressively or unfairly terminated - Dismissed - Ms C Scott -v- Dyno Nobel Asia Pacific Limited - APPL 639 of
2002 - SMITH C - 02/10/02 - Services to Mining..........................................................................................................................

2724

Application re contractual entitlements - Applicant argued that Respondent had terminated the employment without the one week's
notice based on the terms of the unregistered workplace agreement - Respondent objected to and denied the claim regarding
any outstanding liability and that its obligations had been discharged - Commission found that the provision in the unregistered
workplace agreement did not form part of the contractual relationship and that the Workplace Relations Act should be
considered and that the Commission's jurisdiction did not extend to the enforcement of the entitlements under the Workplace
Relations Act - Dismissed - Ms JA Smith -v- Graham Gishubl Pty Ltd T/As Ray White Greenwood - APPL 479 of 2002 COLEMAN CC - 24/09/02 - Property and Business Services........................................................................................................
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Application for reinstatement on the grounds of unfair dismissal - Applicant argued that no performance issues were raised with him,
he was denied natural justice, was not given an opportunity to respond to Respondent's concerns or specific reasons for the
termination - Respondent argued the Applicant was on a probationary period of up to three months and did not fulfil the
requirements necessary to remain in employment - Respondent argued the Applicant was aware that his performance was not
satisfactory and was given opportunities to improve - Commission found that there was no opportunity for Applicant to present
his side of the story or to negotiate alternatives to termination - Commission found that on evidence the Applicant's termination
was both procedurally and substantively unfair, but reinstatement was impracticable and ordered compensation- Granted in
Part - Mr PJ Thompson -v- The Windsor Hotel South Perth Pty Ltd - APPL 134 of 2002 - HARRISON C - 05/09/02 Accommodatn, Cafes&Restaurants ...............................................................................................................................................

2732

Application for compensation on the grounds of unfair dismissal - Applicant argued there was a contract of service between the
parties, that her employment was terminated without warning, or notice being given or an opportunity to discuss the
termination - Respondent argued that Applicant was on probation, there was a mutual agreement to terminate the employment
relationship and the Applicant was given a verbal warning - Commission found that termination of employment was at the
instigation of the Respondent and therefore a dismissal took place - Further, Commission found there was no adequate reason
to terminate Applicant's employment, that Applicant was denied procedural fairness and Applicant had satisfied the onus to
mitigate her loss - Granted - MS NA Vanderburg -v- Hatten Marketing Pty Ltd - APPL 2345 of 2001 - HARRISON C 01/10/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................

2737

Application for compensation re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed
without notice, that he had received no warnings or prior reprimands and was given no explanation for the termination of his
employment - At the hearing, there was no appearance by the Respondent, however in its Notice of Answer and Counter
Proposal, Respondent stated that Applicant was dismissed for gross misconduct for a number of incidences - Commission
reviewed authorities and based on all the evidence before it, found for a number of reasons that Applicant was summarily
dismissed, that the dismissal was harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual
leave was not proven and the claim for notice was subsumed by Commission's finding as to Applicant's continued employment
- Ordered Accordingly harsh and unfair and awarded compensation - Claim for contractual benefits regarding annual leave was
not proven - Dismissed - Mr DP Webb -v- Classic FB Holdings Pty Ltd - APPL 2054 of 2001;APPL 463,537,609 of 2002 WOOD C - 18/09/02 .....................................................................................................................................................................

2747

Application re contractual entitlements - Applicant argued that he had been denied contractual entitlements on termination by
Respondent including one week's salary, holiday pay and commissions - Respondent declined to appear in the proceedings
allegedly on the basis that it was not the employer of Applicant, rather Applicant was a contractor to a labour hire agency Commission found that Applicant had entered into an arrangement where there was no valid claim against his previous
employer and that Applicant had not persuaded the Commission that any entitlements were denied - Dismissed - Mr AJ
Wisbey -v- Caron Group of Companies Trading As Securall Protection Plus - APPL 117 of 2002 - KENNER C - 20/09/02 Other Services ...............................................................................................................................................................................

2752

Application re alleged unfair dismissal and denied contractual entitlements - Applicant argued that he was summarily terminated and
sought compensation for medical costs, payment of wages since termination, notice and annual leave entitlements pursuant to
his contract - No appearance by Respondent - Commission found it had no jurisdiction to order payments arising out of
workers' compensation claims - Commission found that Applicant was terminated without notice and was made redundant Commission found Respondent had breached part 5 MCE Act and on this basis alone, the dismissal was harsh, oppressive and
unfair - Commission found that contractual benefits claim was one to which Applicant was entitled under his contract of
service - Granted - Mr GB Workman -v- Westday Investments Pty Ltd ACN 068 100 658 T/A Metro Filters - APPL 710 of
2002 - HARRISON C - 27/09/02 - Road Transport.......................................................................................................................

2753

Conference referred re removal of employment conditions and unfair dismissal - Applicant Union argued that the dismissal of its
member was harsh, oppressive and unfair in all the circumstances and that the removal of members entitlements and failure to
pay entitlements was a denial of a benefit in the employment contract and that member represented the Union as a Job Steward
- Respondent denied the allegations and argued that member had spent to much time on union activities that he had become an
ineffective worker and had been warned that his poor conduct would lead to termination and that the relationship had
deteriorated that there was no alternative but to bring the employment to an end and gave him the appropriate notice Commission found that the dismissal was unfair and that compensation should be paid as reinstatement was impractical Granted - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of Stirling - CR 173 of
2001 - GREGOR C - 02/10/02 - Government Administration .......................................................................................................

2759

Conference referred re alleged unfair dismissal seeking declaration, reinstatement and compensation - Applicant union argued the
employee had committed a single error of judgement in a six year period and that there were alternatives to summary dismissal
open - Respondent argued that it had followed a proper process in investigating the incident and effecting the termination, the
issue was a serious breach of regulations and the employee's contract of employment warranting summary termination Commission found that on balance the Respondent had demonstrated that the employee was guilty of gross misconduct
justifying summary dismissal and that, despite a delay, the employee was treated fairly because she was given an opportunity
to defend herself against the allegations relied upon to effect the termination - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cuddles Group Pty Ltd - CR 100 of 2002 - HARRISON C 08/10/02 - Community Services ....................................................................................................................................................

2762

Application re unfair dismissal and contractual entitlements - Commission directed both parties to provide discovery on affidavit and
production of documents - Applicant argued that Respondent had failed to discover documents in its possession, custody or
relating to the matters in question in these proceedings - Respondent raised the decision in 'Hot Copper' as to whether
Commission had the jurisdiction to entertain the Applicant's claim - Commission found that it had jurisdiction to deal with the
application and ordered the discovery of documents - Order Issued - Mr AR Ross -v- Chevron Australia Pty Ltd - APPL 226 of
2002 - KENNER C - 16/09/02 - Oil and Gas Extraction ...............................................................................................................

2768

Application re unfair dismissal - Applicant argued that dismissal was unfair because Respondent had stood her down but never asked
her to return to work and that Respondent's name should be amended because mistake was simple and under the act it was
capable of being amended - Respondent argued that application was defective as Applicant incorrectly named Respondent and
accordingly there was no jurisdiction and application should be struck out - Further, Respondent argued that Applicant was on
three months probation and she had not proven herself as her attendance was not satisfactory and had also abused another
employee - Commission found that Applicant had limited knowledge of legal proceedings or the consequences at law of
properly naming the employer and Commission exercised its discretion under s.27(1)(m) of the I.R. Act - Commission found
that Applicant was employed on trial or on probation for a period of three months and quite clearly knew she was on trial and
that she had to improve her attendance - Further, Commission found that Respondent was entitled to terminate Applicant's
employment - Dismissed - Ms FE Anderson -v- Ted Kilbey Berkeley Challenge Pty Ltd - APPL 650 of 2002 - SMITH C 22/10/02 - Other Services ..............................................................................................................................................................

2988

Application re unfair dismissal - Applicant argued that dismissal was unfair because of the treatment that she had to suffer that led to
her resignation and that she was unaware of the time limit prescribed by the I.R. Act - Respondent argued that application was
out of time and opposed the extension of time and concluded that Commission did not have jurisdiction to deal with matter Commission referred to the principles that considered the nature of ss 29(1)(b)(i) and 23A of the Act and found that Applicant
was not dismissed from her employment but left the employment voluntarily and therefore there had been no dismissal to
attract the jurisdiction of the Commission - Dismissed for want of jurisdiction - Ms N Azzalini -v- Perth Inflight Catering APPL 1507 of 2002 - KENNER C - 16/10/02 - Food Retailing ....................................................................................................
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Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no valid reason given, there was no
warning and the manner of the dismissal was both patronising and humiliating - Respondent argued that there was no unfair
dismissal and it had complied with the provisions in the contract as Applicant was not suitable for the salon and feedback about
her performance was provided - Commission found that the working relationship was terminated with a reason that being the
work was not to the standard required by Respondent for that salon and that the dismissal to be procedurally unfair in that
inadequate discussion was undertaken - Dismissed - Ms P Corrieri -v- Nadeen Cox Ella Express - APPL 787 of 2002 - WOOD
C - 25/10/02 - Personal Services ....................................................................................................................................................

3002

Application referred under s.7G and s.29(1)(b)(i) of the I.R. Act, 1979 alleging unfair dismissal - Commission was asked and agreed
to determine a preliminary issue re jurisdiction to entertain the claim based on the Respondent's contention that the Applicant
had applied to the Commission to determine the matter under s.7F of the Act - Commission reviewed the relevant sections of
the Act and found that the nature of the application was clear to the Respondent at the outset and was filed within the required
time frame - Further, given the circumstances that the union offered an explanation for the incorrect form being used, and
moved quickly to rectify the defect, Commission was of the view that there was no prejudice to the Respondent - Commission
was satisfied that it was appropriate to accept the application as an application pursuant to s.7G of the Act to enable the
Applicant's unfair dismissal claim to be dealt with - Jurisdiction Found - Mr BG Dyer -v- Iluka Resources Limited - APPL
1073 of 2002 - HARRISON C - 12/11/02 - Metal Ore Mining ......................................................................................................

3004

Application re unfair dismissal seeking compensation - Respondent argued the reason for dismissal was because their takings were
very low during the quieter months and they could not afford to keep their promise to Applicant - Respondent contends that the
dismissal was handled badly and apologised for the way in which it was handled - Commission found that in all circumstances
dismissal was unfair because it was effected without warning or without any reason being given and there was no payment of
notice - Commission further found that reinstatement was impracticable and awarded compensation - Granted - Ms GJ Forsyth
-v- Mr & Mrs Ray & Kylie Martin - APPL 806 of 2002 - WOOD C - 25/10/02 - Personal and Other Services ............................

3009

Application seeking reinstatement and an order for loss of remuneration on grounds of unfair dismissal and six months salary in lieu
of notice - Additionally, Applicant sought "lost salary and benefits from the date of dismissal to the date of reinstatement" Respondent denied claims and denied that the Applicant was dismissed in order to attract Commission's jurisdiction Commission reviewed authorities and found on evidence that Applicant's employment, by express agreement between him and
the Respondent, came to an end in accordance with its own agreed terms, on the final day of the Applicant's employment Further, Commission found that there was no "dismissal" for the purpose of the Acts, as the Applicant contended, to ground
jurisdiction in this matter - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds - APPL
1455 of 2001 - KENNER C - 24/10/02 - Other Mining .................................................................................................................

3011

Application pursuant to s.27(1)(a) of the I.R. Act, 1979 seeking the dismissal of the substantive proceedings re unfair dismissal - The
grounds in support of the application is that there was currently on foot concurrent proceedings in the Australian Industrial
Relations Commission, a claim by Applicant alleging that her dismissal was harsh, unjust or unreasonable - Commission
reviewed principles in "Fitzpatrick" and found that the principles applied with equal force to these proceedings, and having
regard to those principles, and sections 26(1)(a) & (c) of the Act, Commission exercised its powers pursuant to section 27(1)(a)
to dismiss the substantive application - Dismissed - Ms JC Holm -v- Shire of Gingin - APPL 834 of 2002 - KENNER C 16/10/02 - Government Administration .........................................................................................................................................

3019

Application re unfair dismissal and contractual entitlements - Applicant sought orders pursuant to s.23A(1)(a) that Respondent pay
award entitlements in respect to accrued annual leave, sick leave and public holidays where the amounts are greater than the
amounts to which she was entitled under the Minimum Conditions of Employment Act 1993 - Further, Applicant sought orders
in respect to payment of superannuation contributions and compensation for loss and injury caused by the dismissal - An
application to amend the name of the Respondent and Applicant was sought and granted - Commission determined the nature
of Applicant's employment as a casual employee within the meaning of Clause 25 of the Award - Commission found that there
were no award or entitlements outstanding under the MCE Act to which Applicant was entitled to - Commission reviewed
authorities and found that in all circumstances the termination by Respondent was not harsh, oppressive or unfair - With regard
to Orders pursuant to s.23A(1)(a) of the Act, it was conceded on behalf of the Applicant that there were no amounts
outstanding that was due and payable to her for the contract of employment that commenced on 22/01/2002 and that
s.23A(1)(a) only empowers the Commission to make order in respect of a matter out of which the claim of harsh, oppressive or
unfair dismissal arises - Dismissed - D Larkin -v- Boral Resources (WA) Ltd - APPL 290 of 2002 - SMITH C - 18/10/02 Other Mining .................................................................................................................................................................................

3020

Application re unfair dismissal - Applicant argued that dismissal was unfair because if it was wrong for him to make the payment,
then this was a minor error on his behalf which did not justify Respondent's decision to summarily dismiss him and that he
believed that he had the authority to make the payment - Respondent argued that no authority was given to make pay increases
and the bonus structure guidelines are strict and are not discretionary and that his conduct was stealing as a servant and
breached his duty, trust and fidelity including being dishonest - Commission had to find whether there was a legal right of
Respondent to dismiss Applicant and found that Applicant had breached his position of trust, his duty of fidelity of good faith
and had breached a lawful direction given - Dismissed - Mr PM Lynch -v- Fratella Pty Ltd - APPL 2287 of 2001 - SMITH C 30/10/02 - Motor Vehicle Rtlg & Services.....................................................................................................................................

3029

Application re unfair dismissal seeking compensation - Applicant argued that the substance of the complaints did not warrant
dismissal because there was not sufficient time to improve performance, as she was on leave for part of the time, and the
matters complained of were either addressed by her or not her responsibility - Respondent argued that dismissal occurred
because of Applicant's poor performance and failure to improve after regular counselling - Commission found that Applicant
was counselled regularly, that she did not treat Respondent's concerns with sufficient seriousness even after she was advised
that her employment was in jeopardy and that on balance Respondent had not acted in a procedurally unfair manner in
dismissing Applicant - Dismissed - Ms LM Mainard -v- HR Connect - APPL 450 of 2002 - WOOD C - 23/10/02 - Personal
Services .........................................................................................................................................................................................

3034

Application re unfair dismissal and contractual entitlements - Applicant Counsel submitted that there was no issue with respect to
Applicant work performance, that she was not made aware her employment was in jeopardy and she was not made aware that
there were different work requirements expected of her - Respondent argued there was no dismissal and there was no benefit
under Applicant's contract of employment owing to her - Commission applied relevant legal tests and found that no warning
was given to Applicant, that Applicant was not aware her job was in jeopardy, nor was it made clear to her that her contract of
employment would be terminated if her performance did not improve - Commission further found that Applicant was not given
any opportunity to canvass alternatives to termination, that she was terminated unfairly, both substantively and procedurally,
and as reinstatement was impracticable, ordered compensation - Upheld and Order Issued - GM Muccilli -v- Sunny Brushware
Supplies Pty Ltd (ACN 009 177 557) - APPL 361 of 2002 - HARRISON C - 26/09/02 - Other Manufacturing ...........................

3047

Application re unfair dismissal - Applicant argued that his participation in outside activities were not in conflict with the operations of
the Respondent because he was assessing students who were not permanent residents who he understood were not able to
either be enrolled with or assessed by the Respondent - Respondent argued there was no unfair dismissal as Applicant was
summarily terminated for gross misconduct - Commission found on evidence that Applicant behaved in a manner sufficient to
amount to a fundamental breach of his contract of employment and that Respondent's investigation was conducted in a
procedurally fair manner - Further, Commission found that Applicant was given a "fair go all round" and applying the legal
authorities, Commission found that it was appropriate in all circumstances for Respondent to summarily terminate Applicant's
contract of employment - Dismissed - Mr J Pass -v- Chairperson College Council South East Metropolitan College of TAFE APPL 611 of 2002 - HARRISON C - 17/10/02 – Education..........................................................................................................
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Application re contractual entitlements - Applicant argued that not all matters agreed to in conference had been settled as a letter from
the Respondent in regards to his apprenticeship had not been received - No appearance from Respondent but contact by
Commission with Respondent had indicated that the required letter had been sent to the Apprenticeship board and a copy was
faxed to the Commission - Commission found that Applicant had all that was required and agreed in settlement in his
possession and that the Respondent had complied with the terms of the agreement promptly - Dismissed in the public interest Mr JA Resic -v- Madonnas Cafe Restaurant - APPL 583,748,890,924,1051,1057,1309,1376 of 2002 - WOOD C - 21/10/02 Accommodatn, Cafes&Restaurants ...............................................................................................................................................
Application re unfair dismissal and contractual entitlements seeking compensation and payments for vehicle leasing and insurance Respondent argued that Applicant was never an employee of the Respondent as no employment record existed and hence the
Commission was without jurisdiction to hear the matter - Commission reviewed authorities and found that Applicant was an
employee of the named Respondent, that in all circumstances his dismissal was unfair due to the absence of any notice and
awarded payment of 2 weeks notice by way of compensation plus 8% superannuation - Order Issued - Mr BKH Smith -vSolar Evap Australia Pty. Ltd - APPL 696 of 2002 - WOOD C - 25/10/02 - Personal & Household Good Rtlg ...........................
Application re unfair dismissal - Applicant argued she was not given any notice and the Respondent did not warn her about problems
with her work - Respondent objected to and opposed Applicant's claim - Respondent argued that Applicant was offered the
position because she presented herself as an experience minute taker but her work fall far short of what one would expect from
an experienced minute taker - Commission reviewed authorities and found on evidence that there was an implied and express
representation by Applicant that she possessed the requisite skills necessary to satisfactorily perform the duties of the position Further, Commission was not persuaded that giving Applicant more time would have in any way affected the outcome, hence
the dismissal was not unfair - Dismissed - Mrs R White -v- Motor Trade Association - APPL 414 of 2002 - KENNER C 28/10/02 - Business Services .........................................................................................................................................................
Conference referred re unfair dismissal - Applicant Union argued that their two members were unfairly dismissed and were seeking
reinstatement or compensation - Further, Applicant argued that there had been no fair go all round given to members and that
there was not a proper investigation into the damage that was done to the vehicle and by law an employer can not stop payment
of wages - Respondent argued that members were casual employees who had disobeyed orders and damaged property and had
indicated that they did not wish to be further involved with working for the Respondent - Commission found that one
employee had been dismissed unfairly as no fair go was given or a proper investigation undertaken into the damage done to
vehicle - Further, Commission found that the other employee had tendered his resignation and because of this there was no
dismissal and therefore there was no jurisdiction that arose from the resignation - Allowed in Part - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Bouckaert Pty Ltd - CR 119 of 2002 - GREGOR C - 21/10/02
- Services to Agric/Huntg/Trappg..................................................................................................................................................
Appeal against Decision of Respondent to terminate Union member on 11/04/2002 - Appellant Union argued that the decision to
terminate was harsh and unfair in that no grounds existed for which the Respondent could conclude that the member was
dishonest and untrustworthy and that Respondent failed in its duty to exercise proper consideration in its dealing with the
member - Respondent argued whether or not it was in the public interest that the proceedings be held as the member was on a
fixed term of contract that had ended with the passage of time and that all monies owing at the time of termination including
the salary that would have been earned for the unexpired portion of the contract had been paid - Public Service Appeal Board
found that some of the grounds of the appeal had been made out in that Respondent had failed to follow the processes of the
Public Sector Management Act 1994 which was a breach of statute by the employing authority which was more than just a
denial of procedural fairness - PSAB found that Respondent could not lawfully dismiss the member pursuant to the notice
provision in the contract of employment without having followed those procedures as it had denied the member procedural
fairness - Upheld - Ms PJ Bingham -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) PSAB 8 of 2002 - Public Service Appeal Board - BEECH SC - 04/09/02 - Government Administration .....................................
Appeal against Decision to dismiss Union member on 31/05/2001 - Appellant sought an order for discovery, production and
inspection of all documents in relation to the matter before the PSAB and consented to paying reasonable photocopying costs Respondent informed the PSAB that agreement was forthcoming on a substantial part of the application but objected to non
relevant documents being provided - Public Service Appeal Board found that the order for production of documents ought be
granted on the relevant matter before the PSAB - Order Issued - Civil Service Association of Western Australia Incorporated v- Chief Executive Officer, Water and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC 08/10/02 - Government Administration .........................................................................................................................................
2
Appeal against Decision of Commission (82WAIG2197) re unfair dismissal - Appellant argued that the Learned Commissioner erred
in law and fact by failing to consider a number of matters and facts, such as the "demotions", the employee's responsibilities
and his inability to accept responsibility and by failing to properly give weight to the substantial reasons for the dismissal and
apply the correct principles - Appellant sought that the appeal be upheld and quash or, subject to subsection (6), vary it in such
manner as the Full Bench considered appropriate - Further, Appellant sought to adduce new evidence which was dismissed
based on tests outlined in Federated Clerks Union v George Moss & Co. Pty Ltd - Full Bench reviewed evidence, authorities
and found on various reasons, that there was a substantial framework of evidence to support the findings which were made and
that the Commissioner was correct in finding as she did - Further, Full Bench found that the appeal was not made out, and in
particular, it was not established that the exercise of the discretion at first instance miscarried - Dismissed - DVG Morley City
Hyundai -v- Mr M Fabbri - FBA 36 of 2002 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 21/11/02 - Machining and
Motor Veh Whlslg.........................................................................................................................................................................
2
Appeal against Decision of Commission (82WAIG642) re unfair dismissal - Appellant argued that Commissioner erred in holding
that Appellant caused Respondent to incur loss during the course of his employment, erred in holding that the employment was
subject to a period of review, erred in holding that there was any reason for Respondent to be dissatisfied with the Appellant's
performance and erred in not awarding compensation - Further, Appellant argued that appeal be allowed and that Appellant be
awarded compensation for loss caused by dismissal of six months' compensation - Respondent argued that the appeal was not
relevant to the proceedings and Commissioner had determined what was required to be determined - Full Bench found that the
decision appealed against was a discretionary decision and that the crux of this matter was the Commissioner at first instance
failed to adopt and apply the principle applicable to determination of compensation to be paid and that the submission relied on
was not binding on the Commission and did not refer to authority binding on the Commission - Further, Full Bench found that
appeal was not made out and there was no miscarriage in the exercise of the discretion at first instance - Dismissed - Mr SJ
O'Brien -v- Perth Metalwork Co. Pty Ltd - FBA 19 of 2002 - Full Bench - SHARKEY P/SMITH C/WOOD C - 20/11/02 Construction Trade Services..........................................................................................................................................................
Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that no substantive reason could
be made out for his termination, that in relation to procedural unfairness it was clear that Respondent had made up his mind to
replace him and that the whole process of termination was harsh, oppressive and unreasonable - Respondent argued on
numerous grounds, including that the actions of the Applicant in failing to comply with the instructions and directions given by
Respondent clearly constituted a serious repudiation of his contract of employment as he clearly indicated that he did not
intend to be bound by the terms of his contract of employment, that this repudiation was serious when one regard to the
correspondence which show that he had clearly been placed on notice that his performance was lacking - Further, Respondent
argued that in the event the Commission makes a finding that the termination was unfair, Applicant has not been able to prove
that he had suffered a loss and that in relation to any award for injury there was no medical evidence that he was subjected to
steres in any way - Commission reviewed legal principles and was satisfied that the Applicant was warned that his employment
was at risk if his performance and conduct did not improve, and that he could be terminated unless he submitted an appropriate
business plan - Further, Commission found that the manner in which the termination was effected was unfair because
Applicant was not given a proper opportunity to address why he should not be dismissed, that the circumstances of the
termination process were oppressive and ordered Respondent to pay Applicant compensation for being unfairly and
oppressively dismissed - Granted and Order Issued - Mr GF Bantoft -v- NACA Logistics Group Pty Ltd Trading As Vanguard
Logistics Services WA - APPL 523 of 2002 - SMITH C - 03/12/02 - Other Transport .................................................................
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Application re unfair dismissal seeking compensation - Applicant argued that in all of the circumstances, given the lack of procedural
fairness, his termination was unfair on the basis that the requirements under s.41 of the Minimum Conditions Employment Act
1993 were not met - Respondent argued there was no unfair dismissal, that the onus on the Applicant to demonstrate that he
was unfairly terminated had not been made out and that there was no breach of s.41 of the MCE Act as numerous discussions
were held with the Applicant, and consultation took place in order to avoid or minimise the effect of significant change on the
Applicant - Commission reviewed authorities, Part 5 of the MCE Act and found that Applicant was treated unfairly on the
basis that he was not given sufficient notice of his termination in order to canvass alternatives, that it was also clear that the
requirements of Part 5 of the MCE Act in relation to attend job interviews were not met by the Respondent and given that the
Applicant was afforded insufficient notice and was not given time to attend job interviews, his termination was unfair However, given that the Applicant was paid a redundancy payment of 26 weeks' pay and five weeks' pay in lieu of notice,
Commission concluded that the amount of five weeks' pay as compensation was to be offset against these payment, thus no
monies were due to be paid to the Applicant - Dismissed - Mr PJ Caffery -v- Chubb Security Australia Pty Ltd t/as Chubb
Protective Services - APPL 390 of 2002 - HARRISON C - 02/12/02 - Personal and Other Services.............................................

3271

Application re unfair dismissal seeking compensation - Applicant argued dismissal was unfair because he was asked to resign and was
not given any opportunity to discuss the matter - Respondent argued there was no dismissal because it believed that the note
given to Applicant in March 2002 was a reprimand and constituted a warning to Applicant about his performance, that it was
not the first time it raised security issues with Applicant, and he put this reprimand in writing because he wanted to highlight
the seriousness of the issue - Commission found on evidence that Applicant was denied procedural fairness in relation to his
termination, that the Respondents did not make it clear to the Applicant at any stage that his job was in jeopardy and that
unless improvements were made in specific areas his contract of employment would be terminated - Further, Commission
found that Applicant's termination was both substantively and procedurally unfair, that the Applicant satisfied the onus on him
to obtain alternative employment, that reinstatement was impracticable and ordered compensation - Upheld and Order Issued Mr AJ Haddock -v- Bedlington Enterprises Pty Ltd & Other - APPL 795 of 2002 - HARRISON C - 28/11/02 - Food Retailing .

3275

Application re unfair dismissal - Applicant argued that dismissal was unfair because there was no genuine performance or conduct
issues that justified termination and further, Applicant argued that she was not given a fair opportunity to be heard in relation
to the decision to dismiss her prior to the decision being made - Respondent argued that there was a need to address Applicant's
performance and a process was put in place and Applicant was aware of the consequences of failing to meet the required
standards - Further, Applicant's subsequent behaviour resulted in an intolerable environment for other staff and an unworkable
situation in the office which left Respondent with no alternative but to dismiss her - Commission found that Respondent did
not dismiss Applicant directly for the alleged poor performance but rather, Applicant was dismissed for the incidents of alleged
abusive behaviour and the behaviour amounted to misconduct in the workplace, that it was the alleged misconduct upon which
Respondent was obliged and entitled to act on and that dismissal was not unfair - Dismissed - SP Hancock -v- Mount Lawley
Golf Club (Inc) - APPL 649 of 2002 - BEECH SC - 22/11/02 - Sport and Recreation ..................................................................

3280

Application re unfair dismissal and contractual entitlements - Applicant argued that the meeting on 21 September 2001 was not a
counselling session as it occurred ten days subsequent to him having his contract of employment confirmed by Respondent,
that the incidents relied upon by Respondent in order to effect his termination was not fair, and sought monies owed under a
fixed term contract - Respondent argued there was no unfair dismissal, that Applicant was not owed any monies pursuant to his
contract of employment because Applicant was given numerous opportunities to improve his performance over four months
however, improvement did not eventuate - Commission reviewed authorities and found on evidence that Applicant was told
that unless there was substantial and immediate improvement in relation to his performance then his contract of employment
would be reviewed - Further, Commission found that there were sufficient reasons for the termination of the Applicant's
contract of employment as he effectively misconducted himself by not fulfilling the requirements of the job for which he
claimed he had the skills to undertake and for which he was employed - Commission found that Applicant was afforded
procedural fairness because he was kept informed by Respondent about his performance problems on an ongoing basis and
was given reasonable opportunities to improve, and as Applicant was not in a position to meet the requirements of his contract
of employment, he repudiated his contract of employment with the Respondent, therefore he was not entitled to any claim for
the balance of his fixed term contract - Dismissed - Mr RA James -v- Australian Integration Management Services Corporation
Pty Ltd - APPL 2119 of 2001 - HARRISON C - 09/12/02 - Other Services ..................................................................................

3287

Application re unfair dismissal and contractual entitlements - Applicant sought holiday pay for time worked, monies deducted from
his pay for being absent due to illness, payment in lieu of notice and superannuation - Respondent's evidence was that there
was no unfair dismissal, that Applicant resigned and Applicant was a casual employee - Commission found on evidence that
applicant was not a casual employee, that Applicant was dismissed by Respondent because of his poor "attitude", and that
Applicant's dismissal was unfair because it was without notice, and he had not been warned that his employment was in
jeopardy - Further, Commission reviewed the MCE Act 1993, authorities and found that Applicant was entitled to a benefit
under his contract of employment and ordered the payment of contractual benefits due to the Applicant - Granted in Part - Mr
HS Kow -v- Suncity Investments Pty Ltd T/as Hungry Spot Deli/Takeaway - APPL 1249 of 2002 - WOOD C - 14/11/02 Food Retailing ...............................................................................................................................................................................

3297

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was unfair because Respondent failed to
follow a fair procedure in that Respondent both warned and dismissed Applicant in the same act - Respondent argued that
Applicant was dismissed for misconduct and that Applicant's behaviour had breached the trust and confidence of Respondent Further, Respondent argued that all his entitlements had been paid - Commission found that Respondent was entitled to dismiss
Applicant for misconduct, that dismissal was not unfair and that Respondent had paid all entitlements due - Dismissed - PA
Livermore -v- Polyflor Australia Pty Ltd - APPL 1398 of 2002 - BEECH SC - 19/11/02 - Personal & Household Good Rtlg .....

3299

Application re unfair dismissal seeking compensation - Applicant argued that she was given no warnings in relation to her
performance or behaviour while she was employed by the Respondent, therefore termination was unfair - Respondent denied
the allegation and argued that there was no unfair dismissal as the Applicant was terminated for a valid reason - Commission
found that Applicant was terminated without notice, that Respondent had formed the view that Applicant was stealing from
him, that Respondent was unable to justify the basis upon which he had formed this view, thus there was no valid reason for
Applicant's termination - Further, Commission found that Applicant was denied procedural fairness, that no notice was given
that she was to be terminated, nor was the Applicant paid any monies in lieu of notice, that there was no opportunity for
Applicant to negotiate alternatives to termination, nor was she given the opportunity to refute the Respondent's belief that she
had been stealing from the Respondent, and ordered compensation be paid to the Applicant - Upheld and Order Issued - Ms
NT Loud -v- Scotties Hardware - APPL 499 of 2002 - HARRISON C - 12/11/02 - Other Services ..............................................

3301

Application re unfair dismissal seeking reinstatement - Applicant argued that he did not at any time leading to his dismissal, breach
his contract of employment and that the process engaged by Respondent to dismiss him was itself unfair - Respondent opposed
the claim and argued that Applicant was fairly dismissed for theft and for his conduct in relation to a subsequent investigation
into that matter - Commission found on evidence that Applicant deliberately misled the Respondent, including telling lies to
his immediate supervisor and he perpetuated this dishonesty in the formal investigation undertaken by Respondent - Further,
Commission found that Applicant was aware of the possible consequences of his actions and he knew that dismissal was a
possible outcome of the investigation - Commission found there was no breach of procedural fairness because Applicant's
dishonesty amounted to a gross breach of trust - Dismissed - Mr CJ Matthews -v- Iluka Resources Limited - APPL 1053 of
2002 - KENNER C - 15/11/02 - Other Mining ..............................................................................................................................
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Application re unfair dismissal seeking compensation - Applicant submitted a number of grounds in support of his claim that his
dismissal was harsh, oppressive or unfair, including that he was dismissed for no valid reason; he was denied procedural
fairness; he was never advised that his position was in jeopardy; and the Respondent breached relevant provisions of the
Minimum Conditions of Employment Act 1993 - Respondent denied the Applicant's allegations and argued that when he
acquired the business he had no knowledge of the employees or positions that they occupied, he needed to consider the
structure of the business and he issued letters of offer of employment for temporary or "interim" employment, to give him
sufficient time to make an evaluation of future arrangements - Commission found that the employees of the Respondent
including Applicant were advised that the business was being sold to the Respondent, that the employee's employment was
terminated by the previous owner and in the context of what was occurring at that time, it could not be reasonably open to
conclude that the letter of offer was an offer of ongoing permanent employment - Further, Commission was not persuaded that
in all circumstances Applicant had established his claim - Dismissed - Mr JH Matthewson -v- Celeste Corporation Pty Ltd
(Jiffy Foods) - APPL 632 of 2002 - KENNER C - 29/11/02 - Accommodatn, Cafes&Restaurants ...............................................

3307

Application re unfair dismissal seeking compensation - Respondent argued that Applicant abandoned his employment as he did not
work on 19 April 2002, nor did he return to work the next day - Further, that if the Commission found that Applicant was a
part-time employee at law rather than a casual employee then the Commission should deduct all over-award payments from
any award the Commission should make - Commission reviewed authorities and found on evidence that Respondent unfairly
terminated Applicant's employment, that Applicant at common law was engaged as a part-time employee and awarded
compensation - Commission did not accept the argument that Applicant was overpaid, but found that under the Award
Applicant was entitled to annual leave, and that any claim for annual leave should be made to the Industrial Magistrate as it
had no jurisdiction to order Respondent to pay any amount owing as annual leave - Granted - Mr IN Morrison -v- Product
Management Group International Pty Ltd - APPL 808 of 2002 - SMITH C - 07/11/02 – Storage.................................................

3309

Applications re unfair dismissal and contractual entitlements - Applicants was asked to show cause why their applications should not
be dismissed – Applicants’ Counsel on behalf of Applicants conceded that Applicants former Agent had not properly
particularised their cases so as to enable the Respondent to understand the case it had to meet - Further, that the affidavit as to
documents filed was defective, that Applicants did not appreciate that their former agent, had no real comprehension of what
was required to particularise the claims and that Applicants should not be prejudiced by the incompetence and lack of legal
qualifications of their former agent - Respondent's Counsel argued that it was apparent from all the documents filed, that
Applicants themselves had failed to give proper instructions and that this was revealed by the fact that many of the matters said
to be particulars did not accord with the documents that Applicants have inspected - Commission found that despite being
given advice and put on notice, Applicants have failed to prosecute their cases efficiently and through their agent, have been
grossly incompetent and their conduct have not only caused Respondent to incur substantial costs but has also resulted in cost
to the public in having to vacate the three days set down for hearing - Commission further found that whilst the effect of an
order for dismissal will deny Applicants the ability to pursue their contractual benefits claims, the denial of their cause of
action, when balanced against their persistent, incompetent conduct, case management principles and the fact that the
Respondent's costs cannot be recovered, the applications should be dismissed - Dismissed - Mr AW Prosser -v- Narayana Pty
Ltd T/A Dee Seed Real Estate - APPL 190,191 of 2002 - SMITH C - 02/12/02 - Property Services ............................................

3316

Application re unfair dismissal and contractual entitlements - Applicant argued that he was made redundant upon his return from
leave and that the decision to make him redundant was not genuine because Respondent had employed another chef who had
taken over his work - Applicant further argued that his dismissal was harsh, oppressive and unfair because he was not afforded
procedural fairness in that no notice was given that his employment was to be terminated, and he was not given any
opportunity to make any submissions as to why he should not be terminated - Respondent argued that Applicant was not
engaged as an Executive Chef, that he was employed to work part-time as an Asian chef/breakfast cook, that Applicant was
made redundant because Respondent changed its menu to offer less Asian dishes and more European dishes and that
Respondent selected the Applicant for redundancy on grounds that the other chefs employed by it were better chefs Commission reviewed relevant sections of the Workplace Relations Act, MCE Act, Award, authorities and found on evidence
that the Respondent had a legitimate need to restructure its restaurant, however, Respondent's decision to terminate the
Applicant's employment was unfair because no adequate warning or opportunities was given to Applicant to improve his work
- Further, Commission was satisfied that Applicant had made out his case for contractual benefits relating to accrued annual
leave and for payment of hours worked when he should have been rostered on for a period of six weeks and ordered
Respondent to pay the Applicant compensation and benefits owed under Applicant's contract of employment - Order Issued Mr KTS Tan -v- Auz Hotels Pty Ltd (ACN 097 361 512) - APPL 1048 of 2002 - SMITH C - 27/11/02 - Food Retailing............

3329

Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the dismissed employees were classified
as permanent casual employees who had an expectation of ongoing employment and even though there was normal work
available, Respondent refused to offer it to these employees, instead Respondent engaged alternative employees to undertake
the work - Respondent opposed the claim and argued that the employees were not unfairly dismissed - Commission applied
legal principles and found that on balance the evidence demonstrated that the employees had a single ongoing contract of
employment with an indefinite expectation of employment and that the employees were not casual employees, but employed
on a full -time basis - Further, Commission found that the employees were unfairly dismissed both substantively and
procedurally and awarded compensation - Upheld and Order Issued - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Waterglen Holdings Pty Ltd - CR 59 of 2002 - HARRISON C - 14/11/02 – Agriculture ...........

3338

Application re unfair dismissal seeking to amend the Respondent's name - Respondent opposed the amendment - Commission was
satisfied from the evidence that at the time Applicant completed the Notice of Application, he did not understand the
significance of naming correctly his former employer - Further, Commission found that there would be no prejudice to the
Respondent if the amendment was granted, and based upon the reasoning of Sharkey P in Rai v. Dogrin Pty Ltd, the
application to amend the Respondent's name should be granted - Granted - Mr DN McLeod -v- Reece Pty Ltd - APPL 1726 of
2002 - BEECH SC - 04/12/02 .......................................................................................................................................................

3351

Appeal against Decision of Respondent to dismiss union member on 31/05/2001 - Appellant Union argued that there were a number
of grounds of appeal in the alleged unfair dismissal of union member - Appellant Union argued that Respondent had breached
various sections of the Public Sector Management Act 1994 and Public Sector Management Regulations 1994 and that
Respondent initiated disciplinary proceedings against member as a vindictive and revengeful action against him - Respondent
argued that member was dismissed following a disciplinary enquiry conducted in accordance with the Public Sector
Management Act 1994, where the enquiry found that five charges were proven - Public Service Appeal Board found that many
of the grounds were not made out and the success of one ground alone did not mean the appeal was made out and the appeal
was dismissed - Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Water
and Rivers Commission - PSAB 9 of 2002 - Public Service Appeal Board - BEECH SC - 06/12/02 - Government
Administration...............................................................................................................................................................................

3353

TRAINING
Appeal against Decision of Apprenticeship Tribunal re decision of chairperson not to allow a transfer of Appellant given on
14/08/2002 - Appellant argued the issue of the admissibility of fresh evidence in the reasons for seeking a transfer of
employment including to gain more commercial experience be accepted and that natural justice should have been considered Respondent argued that there was a good working relationship between the parties and was keen for the relationship to
continue - Commission found that Appellant did have the opportunity to put the substantial matters which backed his claim for
a transfer and that the proper procedures were conducted by the Apprenticeship Tribunal and also complied with the rules of
natural justice - Dismissed - Mr S Nicotra -v- L & A Electrical - APA 1 of 2002 - GREGOR C - 16/10/02 - Electricity and Gas
Supply ...........................................................................................................................................................................................
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3
Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining .........................................................................................................................................................

2033

Conference referred re alleged unfair dismissal seeking declaration, reinstatement and compensation - Applicant union argued the
employee had committed a single error of judgement in a six year period and that there were alternatives to summary dismissal
open - Respondent argued that it had followed a proper process in investigating the incident and effecting the termination, the
issue was a serious breach of regulations and the employee's contract of employment warranting summary termination Commission found that on balance the Respondent had demonstrated that the employee was guilty of gross misconduct
justifying summary dismissal and that, despite a delay, the employee was treated fairly because she was given an opportunity
to defend herself against the allegations relied upon to effect the termination - Dismissed - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Cuddles Group Pty Ltd - CR 100 of 2002 - HARRISON C 08/10/02 - Community Services.....................................................................................................................................................

2762

2

Appeal against decision of Public Service Arbitrator (82 WAIG 596) re transfer of an employee and exclusion from prison Appellant argued that PSA erred in finding that some or all of the substantive matter was outside its jurisdiction by virtue of
s80E(7) of the IR Act 1979 - Respondent argued that there was no jurisdiction at first instance to make the orders sought and
the power to transfer an employee was a statutory power conferred on the Respondent by s65 of the PSM Act - Full Bench
reviewed IR Act, PSM Act, and the Ishmeal Case and found that the PSA clearly had jurisdiction to hear and determine the
matter and should have found that the purported transfer was outside power and void - Full Bench reviewed Prisons Act and
found that the decision of the Prison Superintendent to exclude the employee from the prison affected her rights as an
employee and was an industrial matter - Upheld and Remitted - Civil Service Association of Western Australia Incorporated v- Commissioner of Police - FBA 18 of 2002 - Full Bench - SHARKEY P/GREGOR C/BEECH SC - 25/09/02 - Other
Services .........................................................................................................................................................................................

2858

Appeal against Decision of Apprenticeship Tribunal re decision of chairperson not to allow a transfer of Appellant given on
14/08/2002 - Appellant argued the issue of the admissibility of fresh evidence in the reasons for seeking a transfer of
employment including to gain more commercial experience be accepted and that natural justice should have been considered Respondent argued that there was a good working relationship between the parties and was keen for the relationship to
continue - Commission found that Appellant did have the opportunity to put the substantial matters which backed his claim for
a transfer and that the proper procedures were conducted by the Apprenticeship Tribunal and also complied with the rules of
natural justice - Dismissed - Mr S Nicotra -v- L & A Electrical - APA 1 of 2002 - GREGOR C - 16/10/02 - Electricity and Gas
Supply............................................................................................................................................................................................

3096

Application re transfer of member - Application remitted back to Commission for further hearing and determination according to law
- Applicant Union argued that the decision of Respondent to transfer member from the position of Prison Support officer in
Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and that Respondent be made
to return member to work at Broome Regional Hospital or transfer her to suitable alternative employment in Broome - Further,
that Respondent pay damages for breaching their implied obligation to always act in a manner consistent with maintaining
confidence in the employment relationship - Respondent opposed orders sought - Public Service Arbitrator found that the
decision to transfer member to Hakea Prison was unlawful and declared and ordered in part the orders sought by Applicant
Union - Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice
- P 2 of 2001 - Public Service Arbitrator - BEECH SC - 04/12/02 - Other Services ......................................................................

3250

TRAVELLING
Application for interpretation of clause 31 - Travelling Allowances of the Western Australian Police Service Enterprise Agreement for
Police Act Employees - Applicant Union sought a declaration as to the rate of transfer allowance applicable on the last day of
transfer, known as unpack day - Respondent argued the interpretation suggested by the Applicant was applicable only if the
officer, in the course of transfer, utilises hotel, motel or roadhouse accommodation on the unpack day and provides receipt Public Service Arbitrator reviewed relevant clauses of the Agreement and declared that the true interpretation of subclause
(4)(c) of Clause 31 - Travelling Allowances, was that in respect of the unpack day, the rate to be applied was the rate for the
location, locality or town as set in Schedule F of the Agreement, that reference to the "previous overnight location" was not
reference to the type of accommodation utilised on the previous night and that once the location was known, the rate payable
was then dependant on the type of accommodation utilised at that location, locality or town - Reasons for Decision Issued Western Australian Police Union of Workers -v- Commissioner of Police - P 1 of 2002 - Public Service Arbitrator - SCOTT C
- 15/07/02 - Government Administration .......................................................................................................................................

2180

Conference referred re annual leave concession - Applicant Union argued that its member was entitled to be paid the annual leave
travel concession pursuant to clause 33(6)(a)(ii) of the Western Australian Police Service enterprise Agreement for Police Act
Employees 2001 PSAAG8/2001 and pursuant to clause 33(6)(a)(ii) of the Agreement and Regulation 1107 of the Police Force
Regulations (Appendix 1), its member should not be directed to refund the travel concession despite not completing a full
year's service at the remote area of Karratha - Applicant union sought an Order directing the Respondent to cease the recovery
action - Respondent refuted claim, opposed the Order as sought and argued that member's circumstances did not fulfil the
conditions in which an annual leave travel concession may be granted in advance of completing 1 year's service in a remote
area, that to cease recovery action and allow member the annual leave concession would contravene the provisions of the
Agreement, the Police Force Regulations 1979 and the Financial Administration and Audit Act 1985 and it would provide
member with an unfair advantage - Further, that member was advised in advance that if she didn't complete the 12 month's
service in the remote area she would have to repay annual leave travel concession - Public Service Arbitrator found that
member knew of the requirement to pay back the concession if she did not complete the year of service in the area and that in
all circumstances, Respondent has not unfairly treated member by requiring her to repay the concession to which she was not
entitled - Further, there was no custom and practice which would support member's claim, there was no evidence of a practice
of a period of grace and accordingly the matter was dismissed - Dismissed - Western Australian Police Union of Workers -vCommissioner of Police - PSACR 31 of 2002 - Public Service Arbitrator - SCOTT C - 22/11/02 - Other Services ......................
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1
Appeal against Decision of Full Bench (81WAIG3031) re order for reinstatement of an employee on the grounds of unfair dismissal
and written warning - Appellant argued that Full Bench erred in its interpretation of the Appellant's non-harassment policy Appellant argued the Full Bench looked at the two aspects of the employees conduct in isolation rather than together and then
deciding if in all the circumstances the dismissal was harsh oppressive or unfair - IAC reviewed authorities and found that it
was open to the Commission to find that the employee's dishonesty at an inquiry although wrong and a gross error of
judgement, arose initially out of a concern to save his employment in a setting in which he felt under threat and that his writing
on a draft affidavit did not constitute harassment within the employer's policy - Dismissed - BHP Iron Ore Pty Ltd -vCONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - Walsh J./Pidgeon J./Scott J. - 04/06/02 Metal Ore Mining..........................................................................................................................................................................

1188

3

Application to vary a number of building trades awards by including 'fares and travel allowances' in the definitions in the
superannuation clauses - Applicant Unions argued that the fares and travel allowances was part of ordinary time earnings
where the allowances were paid as a fixed rate on a daily basis and this should be rectified as this was consistent with the
maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment, and it fell
within the State Wage Principles - Respondents objected to any retrospective operations of the amendments - Commission in
Court Session found that the amendments should take place to maintain consistency across the industries covered by both these
awards and that the circumstances of these matters indicated that the variations should be given retrospective operation Granted - The Construction, Forestry, Mining and Energy Union of Workers -v- Master Builders' Association of Western
Australia (Union of Employers) - APPLB 1683,1725,1726,1779,1829,1832 of 2001 - Commission in Court Session GREGOR C/BEECH SC/SMITH C - 25/06/02 - Construction Trade Services .............................................................................

1204

4

Application for Order pursuant to Section 66 - Applicant sought declarations that CEPU could represent the industrial interests of the
Applicant and that it was entitled to enrol him as a member - Respondent did not oppose the application and consented to the
orders sought - President found that the interpretation of the rules to be applied should be consistent with the principles as laid
down - Further, President found that Applicant was not eligible to be a member of the CEPU and that jurisdiction had not been
established to determine the application - Dismissed - Mr DG Green -v- COMMUN, ELECTRICAL, ELECTRONIC - PRES
18 of 2002 - President - SHARKEY P - 27/06/02 - Other Construction Services ..........................................................................

1212

4

Application for Order pursuant to Section 66 of the Industrial Relations Act - Applicant sought a declaration of the I.R. Act for the
true and correct interpretation of Rule 26 in respect to what is a quorum for the relevant meetings - Respondent Union argued
that there was power in the Council and the Executive to grant leave of absence to members of either for meetings - President
found that true interpretation of rule prescribed that a quorum for any meeting of the Council shall be a majority of all the
members whether present or not at any meeting, it followed that the quorum was not and could not be validly calculated in
accordance with the rules by reference to the number of members present, only, unless all of the members were present Declaration Issued - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of Workers Perth - PRES 13 & 22 of
2002 - President - SHARKEY P - 08/07/02 - Health Services.......................................................................................................

1220

2

Application for registration of new Organisation by amalgamation of two unions - Application was made by the Merchant Service
Guild of Australia, Western Australian Branch, Union of Workers and the Society of Stevedoring Supervisors of Western
Australia (Union of Workers) - Full Bench reviewed application and relevant sections of the I.R. Act and was satisfied that all
statutory requirements of law had been complied with, and the application ought by virtue of s.26(1)(a) and thus the equity,
good conscience and substantial merits of the case be granted - Granted - Merchant Service Guild of Australia, Western
Australian Branch, Union of Workers & Other -v- (Not applicable) - FBM 4 of 2001 - Full Bench - SHARKEY P/KENNER
C/WOOD C - 24/07/02 – Unions ..................................................................................................................................................

2030

3

Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace and supersede the Burswood Island Resort Employees Award No. A23 and A25 of 1985 - Respondent
argued that there was no jurisdiction to hear and determine the claim because of a no extra claims clause in the Casino
Agreement that would be breached - Further, Respondent argued that Union's approach was inconsistent with the Statement of
Principles June 2001 State Wage Case, that included the principles to encourage and promote enterprise bargaining with the
award system as the safety net - CICS found that it did have the jurisdiction to deal with the application for a new award and
that the application for the proposed new award should be made and to take place from the expiry of the term of the Casino
Agreement - Dismissed - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -vBurswood Resort (Management) Ltd - A 2 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C 10/07/02 - Accommodatn, Cafes&Restaurants ..............................................................................................................................

2112

4

Application re alleged breach of union rules seeking leave to discontinue - President was of view that given the circumstances of the
matter and the fact that it was a reasonably long standing application that it fits the equity, good conscience and substantial
merits of the matter to dismiss it - Further, President thought that in the absence of evidence to establish the case, it was a more
appropriate order to dismiss it - Dismissed - Ms CJ Bowden -v- The Australian Nursing Federation, Industrial Union of
Workers Perth - PRES 25 of 2002 - President - SHARKEY P - 09/07/02 – Unions ......................................................................

2115

4

Application for Order pursuant to Section 66 - Applicant argued that the Union had breached its rules and had not made a correct nor
an accurate record of the proceedings for the minutes of the Council in respect to its meetings - Respondent denied any breach
of its rules and a number of the allegations and stated that the allegations were frivolous and vexatious - President found that a
number of errors had occurred in relation to keeping of the minutes and that the errors and omissions were not in any way
serious or significant and thus application dismissed - Dismissed - Ms K Luby -v- The Australian Nursing Federation,
Industrial Union of Workers Perth - PRES 16 of 2002 - President - SHARKEY P - 17/07/02 - Health Services ..........................

2116

4

Applications for orders pursuant to s.66 of the I.R. Act - Applicant sought orders relating to an alleged denials of or failures on the
part of Respondent to comply with requests to provide her with documents and information and an alleged breach of union
rules - Respondent denied that it had ever refused to provide copies of documents relating to any matter to the Applicant or that
there was any breach of the rules of the Respondent as alleged - President reviewed authorities and based on the evidence
presented found that Respondent did not carry out its duty fairly and impartially in the matter, that it was clear that a breach of
the rules occurred as alleged and that a member of the Council or Executive of the Respondent had the right under the rules of
the organisation in the proper discharge of his/her duty to be provided with any documents, information or material within the
custody, care or control of the Respondent - President further found that since the documents required to have been made
available to Applicant have now been made available, and or seen by her, it was not necessary, nor was it practicable to make
any order or declaration - Dismissed - Ms K Luby -v- The Australian Nursing Federation, Industrial Union of Workers Perth PRES 12 and PRES 21 of 2002 - President - SHARKEY P - 25/07/02 – Unions ..........................................................................

2124

2

Appeal against Decision of Commission (82WAIG689) re discrimination against Union member on the basis of involvement in the
Union - Appellant argued that the Commission erred in law by issuing an order that Respondent reinstate Union member to the
rate of pay applicable to a doughmaker, and erred in fact and law by failing to find that employee was not entitled to receive
the doughmaker's rate of pay during periods where such work was not performed, and having found that the employee was not
employed as a doughmaker but as a baker erred in law by not dismissing the claim - Respondent opposed the appeal - Full
Bench found that this was a discretionary decision and that Commissioner did not find there was a dismissal or that it was
unfair and also found that employee was never employed as a doughmaker under the award but as a baker only - Full Bench
found that the dismissal was substantially and procedurally unfair and found that not having been the subject of a cross appeal
then it was not open to make an order to correct the order when it could not be corrected on appeal, that was employee could
not be axiomatically reinstated to the pay of doughmaker when he was a baker and for that reason the appeal was upheld and
decision in first instance quashed - Upheld - Tip Top Bakeries -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 21 of 2002 - Full Bench - SHARKEY P/KENNER C/HARRISON C - 15/08/02 Food, Beverage and Tobacco Mfg.................................................................................................................................................
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3
Application for registration of a new award - Application by the Union for the registration of the Burswood Island Resort Employees
Award 2002 to replace the Burswood Island Resort Employees Award No. A23 & A25 of 1995 and the Casino Agreement
with a commencement date from the first pay period after 1 July 2002 - Respondent objected to the Union's application for a
new award and also put forward a draft of a proposed award - Further, Respondent argued that the Commission did not have
the jurisdiction to determine the matter - Commission in Court Session found that that it did have the jurisdiction to deal with
this matter and declared that the application for a new award raised an industrial matter within the meaning of the Act and that
it had the power to make a new award in the terms sought by the Applicant Union - Declaration and Order issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd A 4 of 2002 - Commission in Court Session - SMITH C/WOOD C/HARRISON C - 28/08/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2432

Conference re alleged dismissal - Applicant Union argued that dismissal of union member was unfair and that the Commission did
have jurisdiction to deal with the matter because member was employed in Western Australia - Respondent opposed the
application and objected on the grounds of lack of jurisdiction in that the employee was employed in the Northern Territory
under the terms and conditions of an agreement certified in the AIRC - Commission found that it could not deal with an
industrial dispute which occurred outside Western Australia and that Union coverage was to operate within this state of
Western Australia - Dismissed for want of jurisdiction - The Australian Workers' Union, West Australian Branch, Industrial
Union of Workers -v- MacMahon Contractors Pty Ltd - C 157 of 2002 - GREGOR C - 29/08/02 - Services to Mining 2561
Conference referred re unfair dismissal - Applicant Union argued that member was unfairly dismissed without any reason and without
warning and Union sought reinstatement or compensation - Respondent opposed the application but there was no appearance Commission found that member was summarily dismissed and for no apparent or good reason - Further, Commission found
that reinstatement was not practical and thus, awarded compensation - Granted - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Newman Consulting Services Pty Ltd - CR 9 of 2002 - WOOD
C - 19/08/02 - Property and Business Services ..............................................................................................................................
3

2571

Application by Respondents to vary the Transport Workers' (General) Award No. 10 of 1961 - Union contended that Clause 15(1)
was not inconsistent with the rationale for the payment of meal money set out in 70WAIG2555 and 71CAR594 and that the
suggestion that the current clause was obsolete or inequitable as it significantly disadvantaged employers had no basis at all Respondents argued that clause 15(1) of the Award was obsolete and inconsistent with the rationale for the payment of meal
money and the current clause was inequitable as it unfairly advantaged employees and significantly disadvantaged employers Commission in Court Session concluded that Respondents had not discharged their onus of proof and was unable to accept the
contentions made by Respondents and that there was no evidence that clause 15(1) was an obsolete provision that needed to be
updated - Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -vGordon & Gotch (Australasian) Ltd & Others - APPL 83 of 2002 - Commission in Court Session - SMITH C/WOOD
C/HARRISON C - 01/10/02 - Road Transport...............................................................................................................................

2660

Conference referred re removal of employment conditions and unfair dismissal - Applicant Union argued that the dismissal of its
member was harsh, oppressive and unfair in all the circumstances and that the removal of members entitlements and failure to
pay entitlements was a denial of a benefit in the employment contract and that member represented the Union as a Job Steward
- Respondent denied the allegations and argued that member had spent to much time on union activities that he had become an
ineffective worker and had been warned that his poor conduct would lead to termination and that the relationship had
deteriorated that there was no alternative but to bring the employment to an end and gave him the appropriate notice Commission found that the dismissal was unfair and that compensation should be paid as reinstatement was impractical Granted - The Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- City of Stirling - CR 173 of
2001 - GREGOR C - 02/10/02 - Government Administration .......................................................................................................

2759

Application to vary Union rules re rule 4 - Membership - Applicant Union sought alteration to Rule 4 by the deletion of the words
"and unemployed teachers" from the third and fourth lines and an alteration to Rule 4 by adding further to the clause - No
objections to the application were filed with the Commission - Full Bench found that that alterations conformed with the Act
and there was reasonable notice and reasonable steps taken to adequately inform the members and Full Bench were satisfied to
issue order sought - Order Issued - The State School Teachers Union of W.A. (Incorporated) -v- (Not applicable) - APPL 505
of 1999 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 09/06/99 - Other Services...................................................

2869

3

Conference referred re conditions of employment at the Cargill Operations Port Hedland and Application to vary the Dampier Salt
Award 1990 No. A23 of 1990 - Applicant Union argued that the purchase of the operations of Cargill at Port Headland was in
effect a transmission of business and that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business - Further, Applicant Union opposed the claim by Applicant to vary the award and argued that it
could not be applied to the enterprise as it was currently configured - Respondent denied the allegations and objected to the
Applicant Union's claim - Further, Respondent claimed that the variation to the award would facilitate the efficient
organisation and performance of work according to the needs of the Port Hedland enterprise - Commission in Court Session
found that the essence of the claim was one based on transmission of business and that it appeared that it was so, however, in
the absence of like statutory provision the application could not proceed and was dismissed - Further, Commission in Court
Session found that the application be dealt with in accordance with the Act and Commission's Wage Fixing Principles and
concluded that it was minded to preserve the existing wages and conditions of employment by way of an interim order and
directed the parties to confer as to the specific needs of the Port Hedland enterprise, consistent with the Act and the Principles Directions issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Other -v- Dampier
Salt Pty Ltd - APPL 1568 of 2001;CR 190 of 2001 - Commission in Court Session - KENNER C/SMITH C/WOOD C 26/08/02 - Other Mining ................................................................................................................................................................

2878

4

Application for Orders pursuant to section 66 - Applicant was seeking urgent interim orders - Applicant sought Orders that CFMEU
accept applicant's half-yearly subscriptions, the CFMEU not impose any additional levies, fees or fines for the late payment
and financial membership declared to be continuous - Respondent Union opposed and argued that Applicant had been refused
membership because he was not eligible to be a member of the CFMEU and was ineligible because he was not an employee
within the meaning of rule 4 of the rules of Respondent because a person who was not an employee within the meaning of
section 7 of the Industrial Relations Act was precluded from membership - President found that Applicant was not employed as
an employee which would have rendered him eligible for membership - Further, Applicant was not eligible as per the Union
rules and was not an employee as per the Industrial Relations Act - Dismissed - Mr T McParland -v- The Construction,
Forestry, Mining and Energy Union of Workers - PRES 30 of 2002 - President - SHARKEY P - 05/11/02..................................

2894

4

Application for orders pursuant to section 66 - Respondent Union sought applications to be adjourned - No argument from Applicants
- President found to avoid unnecessary duplication, the adjournment ought be granted - Granted - KS Svendsen -v- The State
School Teachers Union of W.A. (Incorporated) - APPL 2577 of 1989 - President - SHARKEY P - 04/12/89 - Government
Administration ...............................................................................................................................................................................

2899

4

Applications for Orders pursuant to section 66 - Applications for stay of hearing - Applicants argued that an order or directions
relating to the rules of the Respondent Union making Respondent Union abide by and observe the Respondent's Union rules Intervener without objection argued that application was not an application under section 66 in that it did not seek an order or
directions relating to the rules of the Union and as a consequence had no jurisdiction to hear this application - Respondent
denied any breaches of its rules and that the package contained the agreement of the introduction of and concept of
broadbanding - President found it had both the jurisdiction and power to make an order and then turned to the exercise of the
President's discretion - Further, President proposed to order that the parties engage in a conference convened by the Registrar
to resolve their differences - Order Issued - M Braysich -v- The State School Teachers Union of W.A. (Incorporated) - APPL
806 of 1990 - President - SHARKEY P - 28/06/90 - Government Administration.........................................................................
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Application to vary the Air Conditioning and Refrigeration Industry (Construction and Servicing) Award No. 10 of 1979 - Applicant
Union applied to vary the award and advised that procedural matters had been met - Respondent consented to variation Commission found that schedule to original application had been amended which contained a preamble and that it should not
be part of the order as it would have no legal effect and that it did not and could not amend the award as it was unenforceable An order amending the Award to reflect the consent of the parties was issued - Order issued - AUTO, FOOD, METAL,
ENGIN UNION -v- Direct Engineering Services Pty Ltd - APPL 1235 of 2002 - GREGOR C - 08/11/02 - Other Services ........

2920

Complaint re discriminatory and injurious acts - Complainant argued that the Defendant had threatened the free and lawful exercise of
the occupation of Bradjkovich & Son Demolition Pty Ltd which would be interfered with by reason of the circumstances that
employees or contractors were not members of an organisation of employees - Further, Complainant argued that this was
contrary to the provisions of section 96E(1)(b) of the Act - Defendant had elected not to give or call evidence and raised the
issue of whether or not the company as such was being threatened - Industrial Magistrate found that in the context of the
situation any threat to Mr Brajkovich was a threat to the company and that the employer had no choice as it was either join the
union or work would not continue at the WACA - Proven - Joseph Lee, Department of Consumer and Employment Protection
-v- Mr J McDonald - CP 1 of 2002 - Industrial Magistrate - Tarr IM - 09/10/02 - Construction Trade Services ...........................

2986

3

Application for variation of the Dampier Salt Award 1990 No. A23 of 1990 - Applicant submitted that it wished to pursue
negotiations with Respondents for a new award to meet the needs of its business at Port Hedland and in the interim continue
with Damper Salt Award 1990 or have an interim award issued - Respondent Unions submitted that they wish to negotiate with
Applicant with a view to reaching agreement on an enterprise specific award to provide fair terms and conditions of
employment for the employees and that the interim award should be based on the Cargill Australia Ltd - Salt Production and
Processing Award 1988 - Commission in Court Session found that an interim award should be issued preserving the status quo
base on the Dampier Salt Award 1990 until a final award was issued - Interim Order issued - Dampier Salt Ltd -v- The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers & Others - APPL 1568 of 2001 Commission in Court Session - KENNER C/SMITH C/WOOD C - 26/09/02 - Other Mining......................................................

3223

4

Application for Order pursuant to s.66 of the I.R. Act re alleged breach of union rules - Applicant argued that as a member of a
registered organisation, she had the right to inspect documents for the proper execution of her fiduciary obligations and by
refusing to provide her the documents she requested Respondent has breached the rules - Respondent opposed the application President found the delay and the refusal to provide the document were clear evidence of the Respondent Secretary's breach of
his obligation under the rules - Further, President found that Respondent Secretary had committed a breach of the rules, as
alleged, in not making the document available, and in refusing to make it available until after the application under s.66 of the
Act was made - Declarations and Order for compliance issued compliance issued - Ms KM Luby -v- The Secretary, The
Australian Nursing Federation, Industrial Union of Workers - PRES 33 of 2002 - President - SHARKEY P - 28/11/02 – Unions

3226

Conference referred re termination of Union Shop Steward - Applicant Union argued that member was dismissed on the grounds of
redundancy which was harsh and unfair and sought reinstatement or compensation - Further, Union argued that he had been
targeted for redundancy because of his union activities on the site - Respondent argued that redundancy was genuine and that a
fair process was engaged in and that attempts had been made to identify suitable alternative employment for affected
employees - Commission found Respondent had obligations set out in the event of redundancy and there was no submissions
that Respondent had failed to comply with its obligations under the Agreement and that member was not singled out for
prejudicial treatment - Further, redundancy was genuine as a consequence of the events outlined by Respondent - Dismissed AUTO, FOOD, METAL, ENGIN UNION -v- Transfield Services (Australia) Pty Ltd - CR 68 of 2002 - KENNER C 09/12/02 - General Construction....................................................................................................................................................

3346

UTILISATION
OF CONTRACTORS
3
Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining.........................................................................................................................................................

2033

3

Application to vary award re part-time workers and utilisation of contractors - Applicant Union argued that the part- time provisions
would increase modes of employment and increase flexibility - Applicant argued it was contrary to the IR Act, the award and
the wage fixing principles to allow the respondent to avoid the operation of arrangements negotiated with the Union by
engaging its ordinary production labour through a labour hire company and prejudiced the applicants ability to negotiate an
enterprise bargain - Respondent argued the need to reduce labour costs, it was inequitable to take away the right to use
contractors by amending the award and reiterated that it did not propose to take any action that would disadvantage any of the
permanent employees - CICS found, on the basis of equity, good conscience and the substantial merits of the case that the
award should be varied in the terms sought and it would comply with the wage fixing principles and secure the efficacy of the
award as a relevant safety net - Granted - The Breweries and Bottleyards Employees' Industrial Union of Workers of Western
Australia -v- Kirin Australia Pty Ltd & Other - APPL 1394 of 2001 - Commission in Court Session - COLEMAN CC/BEECH
SC/HARRISON C - 04/09/02 - Food, Beverage and Tobacco Mfg ...............................................................................................

2427

Complaint re discriminatory and injurious acts - Complainant argued that the Defendant had threatened the free and lawful exercise of
the occupation of Bradjkovich & Son Demolition Pty Ltd which would be interfered with by reason of the circumstances that
employees or contractors were not members of an organisation of employees - Further, Complainant argued that this was
contrary to the provisions of section 96E(1)(b) of the Act - Defendant had elected not to give or call evidence and raised the
issue of whether or not the company as such was being threatened - Industrial Magistrate found that in the context of the
situation any threat to Mr Brajkovich was a threat to the company and that the employer had no choice as it was either join the
union or work would not continue at the WACA - Proven - Joseph Lee, Department of Consumer and Employment Protection
-v- Mr J McDonald - CP 1 of 2002 - Industrial Magistrate - Tarr IM - 09/10/02 - Construction Trade Services ...........................

2986

3464

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

82 W.A.I.G.

CUMULATIVE DIGEST—continued
Page
VICTIMISATION
1
Appeal against Decision of Full Bench (81WAIG3031) re order for reinstatement of an employee on the grounds of unfair dismissal
and written warning - Appellant argued that Full Bench erred in its interpretation of the Appellant's non-harassment policy Appellant argued the Full Bench looked at the two aspects of the employees conduct in isolation rather than together and then
deciding if in all the circumstances the dismissal was harsh oppressive or unfair - IAC reviewed authorities and found that it
was open to the Commission to find that the employee's dishonesty at an inquiry although wrong and a gross error of
judgement, arose initially out of a concern to save his employment in a setting in which he felt under threat and that his writing
on a draft affidavit did not constitute harassment within the employer's policy - Dismissed - BHP Iron Ore Pty Ltd -vCONSTRUCTION, MINING, ENERGY - IAC 10 of 2001 - Industrial Appeal Court - Walsh J./Pidgeon J./Scott J. - 04/06/02 Metal Ore Mining ..........................................................................................................................................................................

1188

Application for Orders pursuant to section 80E - Applicant Union argued that Respondent pay its member the salary equivalent to the
period of annual leave taken for financial reasons whilst suspended on leave without pay - Further, Union argued that it was
unconscionable that an innocent person should suffer detriment as a result of a disciplinary process which found her innocent Respondent argued that member had accepted a lump sum payment for her accrued annual leave and also had access to her
annual leave credits and that she was not required to provide a reason for taking annual leave - Public Service Arbitrator found
access to the leave was applied for during the period of suspension without pay because of the employer's decision to suspend
employee without pay - Further, Public Service Arbitrator found the investigation showed the alleged breach of discipline did
not occur and that Respondent was obliged to return the member her pay she would otherwise have received for the period of
suspension without pay and that the Order was to payout the accrued leave now recredited - Granted - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Justice - P 13 of 2002 - Public Service
Arbitrator - BEECH SC - 23/07/02 - Government Administration.................................................................................................

2178

Application re unfair dismissal - Applicant argued that dismissal was unfair because he was never given any verbal or written
warnings about his performance and that there were no complaints about his behaviour - Respondent argued that Applicant
was offered an alternative position in the organisation and as the Applicant declined, there was no dismissal - Commission
found that there was no basis for the termination and that no formal disciplinary processes were initiated at any time - Further,
Commission found there was no provision in Applicant's contract of service which would enable a transfer to lesser duties to
take place and that compensation should be awarded as reinstatement was impractical - Granted - Mr M Fabbri -v- Morley City
Hyundai - APPL 251 of 2002 - HARRISON C - 25/07/02 - Motor Vehicle Rtlg & Services.........................................................

2197

Conference re breach of the requirements of the Public Sector Management Act, 1994 - Applicant Union applied for a declaration that
Respondent cease and desist workplace bulling and that Respondent provide the necessary assistance to relocate its member to
suitable alternative position within the public sector and that Respondent place its member on paid leave with all leave
entitlements utilised whilst on workers compensation to be reinstated - Further, Applicant Union sought an order for discovery
of documents - Respondent opposed the application and argued that member had lodged a workers' compensation claim
alleging she was suffering work induced stress and opposed the discovery of documents and that it was frivolous - Commission
found that the scope and purpose of the Industrial Relations Act and the Workers' Compensation and Rehabilitation Act 1981
were different and dealt with jurisdiction under IR Act - Further, Commission proposed to grant the CSA's application and
issue an order for the discovery, inspection and productions of documents - Order Issued - The Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Justice (Formerly known as Ministry Of Justice) - PSAC
20 of 2002 - Public Service Arbitrator - BEECH SC - 17/09/02 - Government Administration.....................................................

2976

Application for orders pursuant to Section 80E of the I.R. Act - Applicant Union sought orders that actions taken by Respondent in
relation to periods of sick leave taken by member be reviewed, nullified, modified or varied pursuant to the powers of the
Industrial Relations Act and that natural justice was not afforded to member - Further, Applicant Union also sought an order
for discovery, production and inspection of documents - Respondent denied that it had acted unfairly towards member and was
entitled to exercise its power as per the award - Respondent had an obligation to ensure that sick leave payments made whilst
an employee claimed sick leave were legitimate - Public Service Arbitrator concluded that the tone of some of the
correspondence from Respondent to member was inappropriate and that the offending references in the correspondence to
member be removed by order of the Arbitrator - Order Issued - Civil Service Association of Western Australia Incorporated -vDirector General, Education Department Of WA - P 16 of 2001 - Public Service Arbitrator - KENNER C - 18/09/01 Government Administration ..........................................................................................................................................................

2980

Conference referred re termination - Applicant Union argued that the employee terminated occupied the position of shop steward and
the reasons relating to the termination was wholly disproportionate to the alleged conduct and sought reinstatement to the
former position - Respondent refuted the claim and argued that the conduct of the member in verbally abusing, humiliating and
intimidating members of the workforce was completely unacceptable - Further, Respondent argued the behaviour had the
potential to undermine Respondent's approach to operational effectiveness and its commitment to pursuing safety goals and
that when confronted with the effect of conduct member had demonstrated a lack of regret and sincerity - Commission found
the fact of the allegations were never denied by member and member was fully aware of the investigation and allegations
regarding his conduct and there was no summary dismissal - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -vMidland Brick Company Pty Ltd - CR 113 of 2002 - GREGOR C - 01/11/02 - Construction Trade Services ...............................

3076

Application re transfer of member - Application remitted back to Commission for further hearing and determination according to law
- Applicant Union argued that the decision of Respondent to transfer member from the position of Prison Support officer in
Broome Regional Prison to Prisoner Support officer at Hakea Prison in Canning Vale be quashed and that Respondent be made
to return member to work at Broome Regional Hospital or transfer her to suitable alternative employment in Broome - Further,
that Respondent pay damages for breaching their implied obligation to always act in a manner consistent with maintaining
confidence in the employment relationship - Respondent opposed orders sought - Public Service Arbitrator found that the
decision to transfer member to Hakea Prison was unlawful and declared and ordered in part the orders sought by Applicant
Union - Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Ministry of Justice
- P 2 of 2001 - Public Service Arbitrator - BEECH SC - 04/12/02 - Other Services ......................................................................

3250

WAGES
3
State Review of National Wage Decision - CICS considered whether to give effect to 2002 Federal Safety Net Review -Wages Case
(2002 Living Wage Claim) - TLC argued it was important to maintain the Award Safety Net in the face of what was seen as an
erosion of wages through the application of workplace agreements, the casualisation of the workforce and reliance on lower
paid workers - TLC further sought a new principle to accommodate superannuation contributions under the Federal
Superannuation legislation - AMMA noted that the wage increases had limited relevance in the mining industry - CCI
expressed concern over the magnitude of the wage increase, maintained its opposition to progressing the National wage
Decision by General Order and argued that all entitlements based on statutes should be deleted from awards - Minister for
Labour Relations supported General Order approach on the grounds of efficiency an consistency - CICS found that although
there had been problems with previous general orders, these had been overcome through the cooperation of the parties and it
was the Commission's duty to ensure that awards were correctly adjusted for the arbitrated safety net increase - CICS found
that some of the matters raised went beyond the scope of the National Wage Decision and could not be implemented at the
time - CICS addressed issues such as the standard Minimum Adult Award Wage clause, junior rates, piece work, the
Supported Wage Scheme and identified awards that would need to be varied by application - CICS found no good reason not
to implement the National Wage Decision by general order and decided to vary wages by $18.00 to give effect to the
Arbitrated Safety Net Adjustment with effect from 1/8/02 and the Minimum Adult Award Wage by general order - Statement
and General Order Issued Accordingly - (Commission's own motion) -v- Trades and Labor Council of Western Australia &
Others - APPL 797 of 2002 - Commission in Court Session - COLEMAN CC/GREGOR C/BEECH SC - 10/06/02 – Various ...
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WAGES—continued
3
Application for a new award to replace existing awards and industrial agreements - Applicant Unions argued interalia that a dramatic
wage increase was justified given the magnitude of change in the award and the departure from the way industrial relations had
been conducted in the past would yield massive increases beyond those now possible - Applicant argued there were core issues
that some of the workforce were not prepared to hand control to the Respondent - Respondent argued interalia that their
proposed counter claim award addressed "fundamental" or "core" issues identified and there was no need for protection in the
use of contractors - Respondent argued that the Applicants wage claim failed to appreciate the differences between the way
EBA and WPA covered employees were working and the award would not finalise all matters between the parties - CICS
found that the two major parts of the case were the level and form of award prescription to be imposed on the Respondent in
carrying on its business, and the level of wages for the new award - CICS found that the State Wage Fixing Principles were
satisfied, the objective must be to establish terms and conditions consistent with demands for structural efficiency and
productivity based outcomes - CICS found an award should issue, determined issues in principle and gave parties time to agree
to clause terms - CICS dealt with interalia the following issues, S26A of the IRAct, choice and flow on of WPA conditions,
productivity benchmark, utilisation of contractors, retention of housing on termination, collective bargaining rights, hours of
duty, wage increase, term of award superannuation, incentive program, overtime, status quo, transfer and income maintenance,
redundancy, casual loading, sickness and accident scheme, rescission, aggregate wages, contract of employment, casual short
term and part time employment, hours of work, annual leave, annual leave travel assistance, sick leave, travelling on
engagement and termination, issue resolution process, personal protective equipment, right of entry, posting of notices, union
representation, messing housing and transport, liberty to apply and allowances - CICS issued further reasons for decision to
provide guidance to parties on the content of the proposed award clauses on the core issues and further reasons to deal with
disputed clauses and revised claims - In supplementary reasons for decision CICS dealt with matters raised at the speaking to
the minutes - Award issued, related orders and applications revoked and dismissed - AUTO, FOOD, METAL, ENGIN UNION
-v- BHP Iron Ore Limited & Others - A 2 of 2001 - Commission in Court Session - COLEMAN CC/BEECH SC/KENNER C 02/11/01 - Metal Ore Mining.........................................................................................................................................................

2033

Application for denied contractual entitlements re annual leave and wages during period of notice - Respondent argued that
Applicant's final pay was discounted for his annual leave by an amount that had been pre-paid to the Applicant - Further,
Respondent argued that sick leave payments had not been paid, as no medical certificate was provided and Applicant had not
worked all of his notice period - Commission found that under s17D of the Minimum Conditions of Employment Act,
deductions from pay must be authorised, there was no such arrangement and Applicant was entitled to outstanding annual
leave - Commission further found that under the MCE Act, Respondent was entitled to reasonable proof of illness, which
occurred, the Respondent was aware of the ongoing health complaint and the Applicant was entitled to sick leave - Granted in
Part - Mr MJ Hemmings -v- Mr J Vanstroe - APPL 2298,2336 of 2001 - WOOD C - 26/07/02 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................

2205

Application re contractual entitlements - Applicant argued that he had outstanding benefits of unpaid wages due to him at the
completion of a contract of employment with Respondent which were not paid - No appearance from Respondent Commission gave reasons as to why the matter should proceed in Respondent's absence and found that no money had been
paid for wages and Applicant had established he was entitled to the unpaid amount - Granted - Mr P Portman -v- Gulf
Financial Services (Graeme Moore) - APPL 1307 of 2002 - GREGOR C - 26/11/02 - Other Services .........................................

3315

WORKER PARTICIPATION
Application for interpretation of Award - Applicant sought an interpretation of the Food Industry (Food Manufacturing or Processing)
Award No. 20 of 1990 - Applicant argued that it sought to change the start and finish times of the employees covered by the
Award - Applicant sought whether the provisions of Clause 14 allowed such a work arrangement to be worked and whether it
allowed the employer to change the existing working hour arrangements by giving seven days notice and whether the
provisions of clause 10 of Agreement No. AG 182 of 2001 overrode the provision of clause 14 of the Award - Respondent
Unions argued that Applicant was prevented from making changes unilaterally by clause 26 of Award - Further, Respondent
argued that the 'early finish' on Friday was an established custom and practise and Applicant clearly understood this Commission found that the early finishing day was recognised in the Agreement and had specific meaning - Further,
Commission found that the Agreement did not protect that early finish so much as acknowledge it in a context whereby, the
employees then, because it exists, agree to work overtime if required as part of the bargain and that it may have been better
expressed - Declaration Issued - Inghams Enterprises Pty Ltd -v- AUTO, FOOD, METAL, ENGIN UNION - APPL 504 of
2002 - WOOD C - 05/07/02 - Food, Beverage and Tobacco Mfg..................................................................................................

2153

Conference referred re proposal to implement new staffing arrangements at Hakea and Casuarina Prison Gatehouses - Applicant
Union argued and objected to Respondent proposal to staff the gatehouses with a dedicated team staff who will not be part of
the general prison roster - Respondent argued that proposed changes were necessary to introduce new technology and a high
level of training in relation to security which arose from the circumstances of two prison escapes - Commission found that
Respondent's suggested changes to the gatehouse staffing regime had been well thought out and considered and the
consultation between the parties were extensive - Further, Commission issued a declaration that it sees no warrant for
intervention in the gatehouse project at Casuarina and Hakea prisons and dismissed the application - Dismissed - Attorney
General -v - Western Australian Prison Officers' Union of Workers - CR 239 of 2001 - BEECH SC - 25/07/02 - Government
Administration...............................................................................................................................................................................

2276

WORK VALUE
Application to vary Children's Services (Private) Award, Children's Services Consent Award 1984 and Child Care (Subsidised
Centres) Award - Applicant Union argued that the variation to the awards are substantially the same, to insert the recent
changes to the Community Services (Child Care) Regulations 1988 - Applicant Union sought to have inserted in each award a
new classification for an 'E Worker' which was a class of child care worker that had been recently created under the
Regulations, also including reimbursements of certain expenses - Respondent argued there was no objection to the creation of
an E classification within the awards however objected to two steps rates being inserted and opposed the application for the
allowances - Commission found that the applications were brought pursuant to the Statement of Principles in the 2001 State
Wage Case decision and provided for the work value changes - Further, Commission was satisfied that the creation of an E
classification should be created pursuant to the Work Value Principle and that the two step rates were properly struck and that
the allowances should be allowed with concessions - Ordered Accordingly - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Winterfold Child Care Centre Incorporated - APPL 1280,1281,1282 of 2001 SMITH C - 04/02/02 - Other Service ............................................................................................................................................

2139

Conference referred re proposal to implement new staffing arrangements at Hakea and Casuarina Prison Gatehouses - Applicant
Union argued and objected to Respondent proposal to staff the gatehouses with a dedicated team staff who will not be part of
the general prison roster - Respondent argued that proposed changes were necessary to introduce new technology and a high
level of training in relation to security which arose from the circumstances of two prison escapes - Commission found that
Respondent's suggested changes to the gatehouse staffing regime had been well thought out and considered and the
consultation between the parties were extensive - Further, Commission issued a declaration that it sees no warrant for
intervention in the gatehouse project at Casuarina and Hakea prisons and dismissed the application - Dismissed - Attorney
General -v - Western Australian Prison Officers' Union of Workers - CR 239 of 2001 - BEECH SC - 25/07/02 - Government
Administration...............................................................................................................................................................................
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WORK VALUE—continued
Application for Orders pursuant to Section 80E re Reclassification Appeals - Appellants argued that the positions of Production
Supervisors should be reclassified from level 2 to level 3 because of the increased duties and responsibilities and work value Further, Appellants argued there was a need for a wider technical background and knowledge than before - Respondent argued
that the changes had not been substantial and that there would be a substantial flow on if the reclassifications were granted
because of the similarity of supervisory roles on a comparative basis - Public Service Arbitrator found that the test for an
increase in work had to be met and that a significant net addition to work requirements had to warrant the creation of a new
classification or upgrading to a higher classification - Public Service Arbitrator was not persuaded that changes had been
"exponential" and that there was not a significant net addition to the work requirements - Dismissed - Mr N Comito -v- The
Board of the Western Australian Centre for Pathology and Medical Research (Pathcentre) - PSA 22 of 2001 - BEECH SC 14/08/02 - Health Services .............................................................................................................................................................

2296

WORKPLACE AGREEMENTS
Conference referred re reduction in employee's hours without consultation - Applicant Union argued that employee be reinstated
without loss of entitlements and that the Act did not preclude the Commission from exercising jurisdiction in this matter Further, the Workplace Agreement did not apply to this matter as there was no Workplace Agreement covering the work
because there was a separate contract of service - Respondent denied the claim and opposed the orders sought - Further,
Respondent argued that Application did not involve an industrial matter for the purposes of the Act and application should be
struck out for want of jurisdiction - Commission found that the employee worked under two separate contracts of employment
and that the matter referred to was an industrial matter and Commission had jurisdiction to enquire and deal with it Jurisdiction Found - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Altone
Park Golf Club - CR 54 of 2002 - HARRISON C - 06/08/02 - Other Services ..............................................................................

2272

Application re contractual entitlements - Applicant argued that Respondent had terminated the employment without the one week's
notice based on the terms of the unregistered workplace agreement - Respondent objected to and denied the claim regarding
any outstanding liability and that its obligations had been discharged - Commission found that the provision in the unregistered
workplace agreement did not form part of the contractual relationship and that the Workplace Relations Act should be
considered and that the Commission's jurisdiction did not extend to the enforcement of the entitlements under the Workplace
Relations Act - Dismissed - Ms JA Smith -v- Graham Gishubl Pty Ltd T/As Ray White Greenwood - APPL 479 of 2002 COLEMAN CC - 24/09/02 - Property and Business Services........................................................................................................

2731

Complaint re breach of Workplace Agreement re unfair dismissal - Applicant argued that dismissal was unfair and sought
compensation and that the workplace agreement governed and controlled the employment relationship - Further, Applicant
argued that Respondent had orchestrated the refusal to register the workplace agreement in order to prejudice him and that
Respondent's interlocutory application was entirely without merit and had been brought frivolously and vexatiously Respondent opposed the claim on the grounds that there was no registered workplace agreement under the Act, and
Magistrate's Court had no jurisdiction to deal with the matter - Industrial Magistrate found that the workplace agreement was
never registered and it did not have the jurisdiction to hear and determine an unfair dismissal claim where the workplace
agreement was never registered - Reasons for Decision Issued - Mr GW Rogers -v- DMW Constructions Pty Ltd - M 153 of
2002 - Industrial Magistrate - Cicchini IM - 26/09/02 - General Construction...............................................................................
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