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Discontinued.
Representation
Appellant
Ms D MacTiernan
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_________________________________________________________________________________________________________
Order
HAVING heard Ms MacTiernan on behalf of the Appellant and Mr C Curry (of Counsel) for the Respondent, THE COURT
HEREBY ORDERS that—
1. The appeal be discontinued by consent.
2. There be no order as to costs.
JOHN SPURLING
Clerk of the Court.
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INTRODUCTION
This is an appeal brought by the abovenamed employee, Mr John Harold Calhoun, against the decision of a single
Commissioner pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). The
appeal is against part of the decision made at first instance in matter No 154 of 2001.
The order contained in a decision made on 21 January 2002 and deposited in the Registry on 22 January 2002, is, formal parts
omitted, in the following terms (see page 5 of the appeal book (hereinafter referred to as “AB”)):“(1)
DECLARES the Respondent denied the Applicant benefits under his contract of employment;
(2)
ORDERS the Respondent pay to the Applicant the sum of $11,142.31 within seven days of the date of this
order;
(3)
ORDERS that the Application be and is otherwise hereby dismissed.”
GROUNDS OF APPEAL
It is against that decision that the appellant now appeals on the following grounds (see pages 2-4 (AB)):“1.
The learned Commissioner erred in fact and in law in finding that the terms of the Appellants contract of
employment (in respect of the transfer of the vehicle to him on cessation of his employment), included a
condition precedent requiring the Appellant to ensure that a suitable Manager had been trained and put in
place prior to the Appellants departure, in that—
a)
There was no evidence or no reliable evidence that this was a term of the contract agreed to by the
Appellant and The late Mr Vern Nowland on behalf of the Respondent;
b)
There was no need to imply such a term to give efficacy to the purpose of the contractual agreement;
c)
The condition precedent is inconsistent with the other conditions precedent for transfer of the
vehicle, namely that the Appellant would get the vehicle only if he bad not done anything wrong in
that he must not have raped the typist or robbed the till;
2.
In the alternative, the learned Commissioner erred in fact and in law in failing to find that the Appellant was
prevented by the actions of the Respondent from satisfying any such condition precedent, in that he was not
permitted to work the period of notice he had given and the Respondent by its actions thereby waived
compliance with the condition precedent.
3.
The learned Commissioner erred in fact and in law in finding that it was a condition of the transfer of the
vehicle to the Appellant on cessation of employment that he work for the Respondent until his retirement
(and implicitly that the Appellant had failed to satisfy that condition), in that—
a)
there was no evidence that the Appellant and the late Mr Vern Nowland on behalf of the Respondent
contemplated that the transfer of the vehicle would be conditional on the cessation of the Appellants
employment because of any particular reason (other than those misconduct causes expressly
mentioned);
b)
there was no need to imply such a term to give efficacy to the agreement;
c)
retirement is not distinguishable in fact or in law from a voluntary cessation of employment at the
initiative of the employee for any personal reason; and
d)
the learned Commissioner’s finding is thus that the condition was that Appellant would continue to
work for the Respondent until he lawfully resigned, which he did and from which no adverse
inferences can be drawn.
4.
The learned Commissioner erred in fact and law in finding that the contractual term that the transfer of the
vehicle would occur “as long as everything was okay” should be construed as requiring that at the time of
termination the company should not only be financially viable but that it should be left in competent and
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trained hands and that this required the Appellant to ensure that a suitable successor as Manager had been
trained and put in place prior to the Appellants departure, and that the Appellant had not done so, in that—
a)
The contractual provision “as long as everything was okay” did not relate to the Appellant ensuring
the wellbeing of the company but the ensuring the wellbeing and financial security of Mrs Nola
Nowland and her daughter;
b)
There was no evidence or no reliable evidence that the material consideration upon which the
learned Commissioner found that there was an obligation to have a successor in place - the
Education Department contract - would not have been satisfactorily resolved if the Appellant had
been permitted to work out his period of notice;
c)
The responsibility for appointing a successor Manager to the Appellant was at all times that of the
Respondent and the Respondent had taken no action to do so over a period of more than two years;
d)
The Appellant was not given the opportunity to work out his period of notice during which any
obligation to recruit a competent and trained person to take his place could have been satisfied.
5)
The learned Commissioner erred in fact and law in finding that the payment in lieu of notice due to the
Appellant should not include the component in respect of the amount that if the period of notice had been
worked, would have been paid to Margaret Calhoun, in thata)
The totality of the Appellants remuneration package was a benefit due to him under his contract of
service;
b)
The distribution of the Appellants remuneration package between cash salary to himself, his wife
and his superannuation fund was an agreed term of the Appellant’s contract of service; and
c)
The failure to pay the Margaret Calhoun portion of the remuneration package in respect of the
period of notice was a benefit the Appellant had not been allowed under his contract of service,
notwithstanding that it was also a benefit Margaret Calhoun had not been allowed under her contract
of service.
6)
The learned Commissioner erred in law in the exercise of her discretion not to allow the Appellant leave to
amend his claim for unpaid annual leave entitlements, in that—
a)
The existence and quantum of the entitlement was admitted by the Respondent to be owed to the
Appellant;
b)
The Respondent in the proceedings, had expressly waived reliance on any matter or thing that might
disqualify the Appellant from an entitlement to payment of any benefits due under his contract of
service;
c)
There was no prejudice to the Respondent in having the claim dealt with by the Commission; and
d)
Having all matters dealt with and bringing finality to litigation between the parties should have been
the operative consideration in the circumstances.
ORDERS SOUGHT
1.
The appeal be upheld.
2.
The orders of the Commission be set aside and in lieu thereof it be ordered—
a)
That the Respondent pay to the Appellant a sum equivalent to the market value (at the time of
termination) of the vehicle the subject of the proceedings, plus an amount to compensate the
Appellant for the tax liability in respect of receiving payment rather than transfer of title of the
vehicle to him;
b)
That the Respondent pay to the Appellant the sum of $13,219 in annual leave entitlements due on
termination of employment;
c)
That the Respondent pay to the Appellant the sum of $9,148.35 in respect of the pay in lieu of notice
not paid.”
BACKGROUND
An application was made pursuant to s.29(1)(b)(ii) of the Act by Mr John Calhoun, the abovenamed appellant, claiming that he
was owed benefits to which he was entitled under a contract of employment with the respondent, Sanitaire Pty Ltd, such
benefits not being a benefit under an award or order.
There was an amendment to the claims made by the appellant (see page 7 (AB)):“(a)
$83,360.00 being the value to the Applicant of the vehicle driven by him at the time of his cessation of
employment with Sanitaire Pty Ltd as trustee for the Nowland Family Trust.
(b)
Payment in lieu of five weeks’ notice of termination in the amount of $9,148.85.
(c)
Payment of an amount equal to the superannuation component of the Applicant’s salary package, calculated
on a pro rata basis (16/30 of one month’s contribution of $4,188.51) up to the date of cessation of
employment in the amount of $2,233.87.”
The application was opposed.
There was also an application made to amend the name of the respondent from Gembush Pty Ltd to Sanitaire Pty Ltd, and also
to amend the application to include a claim in the amount of $29,650.00 for payment in lieu of accrued and untaken annual
leave entitlements. The application to amend to claim for annual leave payments was refused. This, put briefly, was because
the Commission was not prepared to allow an amendment to the appellant’s claim at a late stage of the proceedings.
Mr Calhoun was first employed by the respondent in March 1986 as a sales manager. The respondent provides a sanitary waste
collection and disposal service and sanitation services to the toilets of commercial and public premises. Sanitaire was the
trading name of the respondent’s business which was conducted through a company Industrial Hygiene Services Pty Ltd and
then by another company Gembush Pty Ltd, which was later renamed Sanitaire Pty Ltd. When the appellant resigned he and
his wife were being paid a total of $95,148.46 per annum, being payment of $50,262.06 in superannuation paid to a scheme in
favour of the appellant, a wage of $23,816.00 paid to the appellant and $21,070.40 to his wife, Margaret Mary Calhoun. The
vehicle was disposed of between the time when proceedings commenced and the date of hearing so that his claim was
amended to claim for the cash value of the vehicle.
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The business had been run, prior to his death in 1995, by Mr Vernon Nowland who was the sole director of the respondent. He
died in June 1995 having suffered, for some time, from Motor Neurone Disease. He was survived by his widow, Mrs Nola
Nowland and a daughter, Lizzie, then very young. Mrs Nowland became the sole director of the respondent after the death of
Mr Nowland.
In 1989, the appellant had been appointed as general manager of the business and he was left with the operational decision
making. Until his resignation on 16 November 2000, the appellant controlled the business and was given almost a complete
discretion as to how the business was run. After Mr Vernon Nowland’s death his widow, Mrs Nola Marie Nowland, became
the sole director of the respondent company. It was common ground that the respondent was dependent upon the appellant to
run the business. Mr and Mrs Nowland had a baby daughter and Mrs Nowland was for many years in no position to be
involved in the running of the company.
The appellant’s employment ended on 22 December 2000 in accordance with the notice given by his letter of resignation dated
16 November 2000 (see page 63 (AB)), in which he said, inter alia “I have therefore decided to resign from Sanitaire as of
Friday December 22nd 2000”. The appellant said that he resigned because the relationship between Mrs Nowland and himself
became strained. He described the position as being akin to a bad marriage where neither party trusts the other and said that
that was why he resigned.
In October 2000, he had already told Mr Geoffrey Hewitt, the respondent’s accountant, to whom I will refer hereinafter, that he
intended to resign.
It is to be noted that he did not serve out the period of notice because Mrs Nowland, when he handed the resignation to her,
informed him that she wanted him to leave immediately.
It should also be observed that in 1995, on the evidence of the man who had then been the accountant for the respondent,
Mr Stephen Patrick Bowen, Mrs Nowland agreed as part of a salary package arrangement that there would be established a
direct employment relationship between Sanitaire Pty Ltd, and both the appellant and Mrs Margaret Calhoun. As a result, his
clear evidence, which the Commissioner at first instance accepted, was that Mrs Calhoun became an employee of the
respondent company. Mrs Calhoun’s income was her own income from her own work and for her own work. It was conceded
that, from 1995 on, both the Calhoun’s were employees of the respondent.
It was not the appellant’s income, Mr Bowen said. Her income tax returns prepared by him contained details of Mrs Calhoun’s
income only, as, indeed, they should. That she did such work was corroborated by the appellant in evidence (see paragraphs
47-48 of the reasons for decision at first instance).
The findings based on the acceptance of Mr Bowen’s evidence by the Commissioner at first instance were not appealed
against.
I deal in detail with the evidence and facts relating to the claim for the car provided to Mr Calhoun by the appellant later in
these reasons. As I have said, the appellant claimed the sum of $83,360.00 as the value of the vehicle driven by him and
provided to him by the respondent at the time of the termination of his employment by resignation.
In 1990, Mr Nowland had agreed that the vehicle which the appellant was driving, a company Fairlane, be replaced by a four
wheel drive vehicle, the provision of which was contributed to by the appellant to the tune of $5,000.00.
Between late 1992 and early 1993, the appellant entered into management service agreements with the respondent to pay the
appellant through a management services company by which arrangement he was able to split his remuneration with his wife,
Mrs Margaret Calhoun. There were two drafts of management services contracts tendered in evidence, but both are undated
and unsigned, although there is some suggestion from one document that they were created in 1993.
In one draft contract there is, inter alia, an agreement to provide for the use of the appellant’s own company officers and
employees, a current model deluxe Nissan 4WD and that the respondent would pay the cost of all petrol, insurance repairs and
running costs. The vehicle was to be replaced every three years by the respondent with a new vehicle.
The Commissioner at first instance found that it was quite clear that neither document represented any final form of agreement,
particularly since it was common ground between the parties that the appellant was to have unrestricted personal use of the
vehicle.
There was also evidence that the appellant continued to work as he had always worked, that is as full-time manager for the
respondent, taking instructions from Mr and Mrs Nowland and Mr Kevin Healey, the then accountant for the respondent. The
only thing which changed was the way he was paid.
During this time the appellant had been instrumental in procuring a large Education Department contract by tender in about
December 1993 or January 1994, which contract accounted for up to 50% of the respondent’s gross revenue. There were
discussions between Mr Nowland and Mr Calhoun because Mr Nowland knew that he was dying and was concerned about the
future for his wife and daughter.
He admitted that the agreement in respect of the vehicle may have occurred after the management services agreement was
entered into which could have been some time late in 1993, and, indeed, six or eight months or even a year after the successful
tender to the Education Department.
There was evidence from Ms Nola Julie Wilson, the former office manager of the respondent, who said that she had a number
of conversations with Mr Nowland about the agreement between himself and the appellant in respect of a motor vehicle.
There was evidence from Mr Kevin Ernest Healey, a certified practising accountant and the principal of a firm of accountants
called Healey & Co who provided accountancy services to the respondent from about 1987/1988 until 1995. He said that he
had a very clear recollection of discussions with both Mr Nowland and the appellant concerning the vehicle in or about 1992 or
early 1993.
In 1995, after a dispute involving the appellant and Ms Nola Wilson, Mr Kevin Healey ceased to be the respondent’s
accountant. The dispute arose because of internal accounting controls which Mr Healey thought ought to be implemented by
the appellant and Ms Wilson. It was after this that the appellant wished to resign, but Mrs Nowland persuaded him to stay on
and replaced Mr Healey with another accountant.
Mr Healey said that he did not trust Mr Calhoun and that the offer in respect of the vehicle was suggested by him because he
wanted the respondent to have some hold over him. I will turn to his evidence later in detail.
Between 1996 and 1999, Mrs Nowland had meetings with the appellant and the respondent’s accountant, Mr Geoffrey Allen
Hewitt. She said that at several of those meetings the issue of the understanding concerning the arrangement between the
appellant and Mr Nowland in respect to the vehicle were raised.
Mr Hewitt, who commenced as accountant for the respondent in about January or February 1997, gave evidence of several
such meetings where the vehicle arrangement was discussed and where the appellant and Mrs Nowland were present.
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There was a dispute in February 2000 between the appellant and Mrs Nowland about the appellant’s purchase of a new vehicle
without her authority, namely a brand new four wheel drive vehicle, and, after that, the relationship became tense. In or about
1997 or 1998, Mr Hewitt and Mrs Nowland became aware that the appellant was thinking about retirement and in or about
May 2000 the relationship between the appellant and Mrs Nowland became very strained following an argument about the
quantum of Mr Calhoun’s remuneration.
There was a management meeting on 16 November 2000 at which Mr Calhoun, as I have said, tendered his resignation to take
effect on 22 December 2000. Present were Mr Calhoun, Mr Hewitt and Mrs Nowland. The “car agreement” was discussed. I
will refer to that later in more detail. Suffice it to say that Mrs Nowland told Mr Calhoun that he had not complied with the
conditions with which he was required to comply to take the motor vehicle and was not permitted to take it. He was told to
leave the premises immediately and not required to work out the five weeks notice which he had given.
Mrs Nowland said in evidence that on that occasion she was prepared to look at him having the vehicle, even though she
believed he had not fulfilled the terms of the agreement on two conditions, and these were:(a)
That a full investigative audit be carried out after he left to show that there were no irregularities.
(b)
That he undertook not to be involved in any way in the hygiene industry for two years after his resignation.
It was also the case that after he resigned, he said he was not worried about any audit but that he would stay out of the industry
for only six months. She did tell him not to take the vehicle because it was company property. She also told him that if he did
not return it he would be charged with theft. Subsequently the respondent sold the vehicle.
There was an altercation between Mrs Nowland and Mr Calhoun that day. When he was cleaning out his desk on the day he
handed her his resignation he told Mr Hewitt and Mrs Nowland (as it was not denied) that they did not understand the enormity
of what they had done in relation to certain contracts and once the industry found out that a key person had left the
organisation, particularly the Education Department, that they would be likely to rescind their contract.
The person whom Mr Calhoun had recommended to them as a likely successor, Ms Kay Davies, resigned the same day. She
was regarded as unsuitable by Mrs Nowland. A new manager, who was at the time being interviewed and assessed by
Mrs Nowland, commenced her employment in January 2001.

CLAIM FOR THE VEHICLE
The appellant claimed that the respondent should be ordered to pay him the sum of $83,360, being calculated as follows:“The sale price of the vehicle was $57,185 and tax on termination payments is 31.4%. The gross amount to give a
net payment of $57,185 after deduction of 31.4% tax is $83,360.”
38 There was evidence given by Mr William Paterson, the principal of Newtown Toyota, which established that the vehicle was
sold by the respondent to Newtown Toyota for $48,500 and onsold for $53,990.
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FINDINGS AT FIRST INSTANCE
The respondent argued that it was not intended by the parties to impose a legally enforceable obligation on the respondent in
respect of the vehicle which the appellant was driving at the time of his resignation. The Commissioner at first instance found
that this argument was not made out at law because in commercial arrangements, it will be presumed that the parties intend to
create legal relations and thus make a contract (see Cheshire and Fifoot’s Law of Contract, (7th Australian Edition), (1997) at
paragraph 5.11).
Mr Healey, the only witness who gave evidence in support of this argument, however, showed in his evidence that it was
apparent that the offer made of the vehicle was made on the basis of creating legal relations, that is to ensure that the appellant
did not resign and to ensure that he provided faithful and consistent service to the respondent, as the Commissioner found.
It was also submitted that any agreement between the appellant and respondent in relation to the vehicle was too uncertain as to
its terms. However, the Commissioner at first instance found that the evidence given in the proceedings established, in her
view, that an agreement was reached.
The difficulty, the Commissioner at first instance held, was what were the terms of the agreement since all the witnesses
recalled a different version of the conditions. The Commissioner also held that the parties had acted on an agreement, and the
real issue was what exactly the conditions were which attached to the provision of the vehicle to the appellant on his
resignation.
The Commissioner considered all of the evidence and held that she was not satisfied that Mr Healey’s evidence set out all of
the terms and conditions of the agreement. In particular, she was not satisfied that it was a condition that the agreement would
be discretionary and the vehicle could be obtained by payment by the appellant of an amount representing the book value of
the vehicle at the time of retirement as long as it did not incur fringe benefits tax.
The Commissioner then considered the evidence given by the appellant and Mrs Nowland and held that she was satisfied that it
was a condition of the provision of the vehicle to the appellant that he work until his retirement. However, she was not
satisfied, having regard to the evidence of Mrs Nowland, that it was a term that the date of the retirement had to be mutually
agreed. She did hold that it was quite apparent from the appellant’s evidence and from Mrs Nowland’s evidence that the
agreement was put in place as an incentive to keep the appellant with the company until retirement. She came to the conclusion
that the words “as long as everything was okay” should be construed as being that at the time of the termination of the
appellant’s employment, not only should the company be financially viable, but that it should be left in competent and trained
hands so as to ensure the financial viability of the business. Part and parcel of that obligation was “to ensure that a suitable
successor as a Manager had been trained and put in place prior to the Applicant’s departure”. Thus, although the appellant
testified that when he handed Mrs Nowland his letter of resignation he said to her that Neil Underwood was quite capable of
performing the duties of general manager, he did not maintain that view at the hearing in evidence. He said there were doubts
about Mr Underwood.
The Commissioner placed great emphasis on the evidence of the appellant that the words used by Mr Nowland were that he
said “as long as everything was okay” or words to that effect, “the vehicle is yours when you leave”.
Having regard to those findings, the Commissioner found that the appellant’s claim for payment of a sum in lieu of possession
or transfer of the title to the vehicle should be dismissed.
PAYMENT IN LIEU OF NOTICE OF TERMINATION
The respondent’s case was that the appellant was not entitled to any payment in lieu of notice because he resigned his position
and was obliged to provide the respondent with notice. The Commissioner at first instance held that it was apparent from the
appellant’s evidence and from Mrs Nowland’s evidence that there was not a mutual waiver of the period of notice.
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She then held that he was entitled to five weeks of the pay paid to the appellant and the amounts that would have been paid to
his superannuation fund for that period of time (see page 22 (AB)), but that he was not entitled to claim monies which might be
earned or to which there was an entitlement during the period of notice and which might be claimed by his wife, Mrs Margaret
Calhoun.
ISSUES AND CONCLUSIONS
49 The decision appealed against is, at least in part, a discretionary decision, as that term is defined in Norbis v Norbis [1986]
161 CLR 513 (and see also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
48

50

It is therefore for the appellant to establish that the exercise of the discretion at first instance miscarried according to the
principles laid down in House v The King [1936] 55 CLR 499. Unless that is established by the appellant, that part of the
decision which might be said to be discretionary cannot be interfered with by the Full Bench, and, in particular, the Full Bench
has no warrant to substitute its own exercise of discretion for that of the Commissioner at first instance.

51

Further, I should say that because questions of credibility were involved, the principle in Devries and Another v Australian
National Railways Commission and Another [1992-1993] 177 CLR 472, which I now quote, is modified by the reasons for
judgement in State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC):“A finding of fact by a sole judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against – even strongly against – that finding. If the finding
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable”.
This was a claim by the appellant brought by the appellant under s.29(1)(b)(ii) of the Act. It therefore purported to be an
“industrial matter” referred to the Commission by an employee who claimed that he had not been allowed by his employer, the
respondent, a benefit (which was clearly not said to be a benefit under an award or order), to which he was entitled under his
contract of employment.
It is noteworthy that a claim may be made under that section in relation only to “his” (her) ((ie) the claimant’s employer)
employer, not in relation to anyone else’s employer, or contract of service. It therefore follows that the onus lay upon the
applicant at first instance, the appellant in these proceedings, to establish all of the elements of his claim.
This involved essentially his establishing that he was not allowed by his (my emphasis) employer, a benefit to which he was
entitled under his contract of employment. One essential was to establish that there existed that term of his contract under
which he claimed that he was entitled to the benefit claimed.
It was not in contention that Mr Calhoun was employed after 1995 by the respondent pursuant to a contract of employment
between them. It was also not in contention that after that time his wife, Margaret Calhoun, had been so employed. Upon
appeal it was conceded that she was an employee. It was entirely clear that Mr Calhoun relied on an express term of the
contract of employment to establish his claim. He did not rely upon an implied term. What was in dispute is what was the exact
term on which he relied.
He claimed the value of a motor vehicle supplied to him by the company and which he was using at the time when his contract
ended, pursuant to his notice of resignation of 16 November 2000 which was to take effect on the 22 December 2000.
It was contended by the appellant and his evidence at first instance was that there was an oral agreement between him and
Mr Vernon Nowland, the former sole director of the business’s beneficial owner, that he, Mr Calhoun, would get the company
car which he was using at the time when he retired “if everything was okay”. That was his clear evidence.
This agreement was, he said, arrived at in the context of Mr Nowland being ill with Motor Neurone Disease as a result of
which he died in 1995, and of Mr Nowland’s being worried both about the future of the business and the welfare of his wife
and small daughter. They, of course, would rely on the business for income after his death.
These matters were expressed to him by Mr Nowland, it is clear. These matters were also discussed by Mr Nowland with
Mr Kevin Healey, then his accountant. It was Mr Healey’s evidence that he did not trust Mr Calhoun and that in order to
provide something to bind Mr Calhoun to employment in the company until his retirement, he made the proposal which I will
mention hereinafter.
One major consideration was that Mrs Nowland, who had no experience in running the business and had a small child, should
not have the burden of attempting to run the company. A major part of the business was a contract with the Education
Department, the renewal of which had been procured by the efforts of Mr Calhoun in 1994, and which procuration pleased
Mr Nowland.
Mr Healey’s evidence, which was accepted, was that he made proposals to Mr Nowland and then to Mr and Mrs Nowland
together, because he did not trust Mr Calhoun and wanted to put in place some incentive for him to do the right thing and stay
with the company and not compete against it.
His proposal was that if everything was going well, if Mr Calhoun agreed to work through to retirement and trained up another
manager, and that person was actually employed in the place at the time of retirement, then they would look favourably at his
having the car at its book value, as long as there was not thereby incurred a fringe benefits tax.
His suggestion was that it would be entirely at the Nowland’s discretion. His evidence was that it was never intended that this
was legally binding, but the Commissioner at first instance found that the agreement, whatever it was, was legally binding and
such a finding was not appealed against.
His recollection of these terms was clear, including his recollection that the appellant could not simply resign and take the
vehicle. This was intended to “lock him in”. It was, of course, the evidence of Mr Healey, and not shaken in cross-examination
(see page 67 (AB)), that “The second meeting was with John Calhoun present. It was again at the Nowland’s house. It was
about the same time. John Calhoun was told about the arrangement in the above terms”. These are the terms which I have
recounted as the evidence of Mr Healey, above.
It is clear that Mr Healey’s evidence was that he was present at the meeting because he said that he remembered several
meetings of which this was one (see pages 66-67 (AB)). He said that he had a clear recollection that the terms referred to above
were the terms of the arrangement.
Mr Calhoun said that in or about December 1993 – January 1994 Sanitaire won the large Education Department contract. Mr
Nowland said to him that if he, Mr Calhoun, would agree to stay on with Sanitaire, and provided that the company was running
profitably, he could keep the vehicle which he was using at the time of his leaving.
Mr Calhoun said that he told Mr Nowland that he would support Mr Nowland’s wife to the best of his ability as long as he
could. He told Ms Nola Wilson about the conversation. He said that the car was given to him partly as a reward for winning the
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Education Department contract and partly because he had undertaken to look after the interests of Mr Nowland’s wife and
child and the company, after Mr Nowland died.
In evidence he also said that the agreement in relation to the car was not conditional upon his continuing in employment to a
mutually agreed retirement date (see page 73 of the transcript at first instance (hereinafter referred to as “TFI”)). His evidence
was also that Mr Nowland said to him “look as long as everything was okay, or words to those effect, the vehicle is yours
when you leave” (see page 72 (TFI)). That was in evidence in chief.
In cross-examination on his witness statement (paragraph 25, page 47 (AB)) he agreed that the condition “if I would agreed to
stay on with Sanitaire” meant “I suppose until the end of my working time” (see page 87 (TFI)).
He agreed that he would not have chosen to leave the following day after Mr Nowland said that he could have the vehicle, and
then expect to receive the motor vehicle. He also agreed clearly that the purpose of the agreement was to retain his services
because Nola ((ie) Mrs Nowland) could not run the company on her own (see page 87 (TFI)).
He also said that, if he wanted to go, the vehicle would not have stopped him. He denied that Mr Nowland had said to him that
it was a specific condition of the agreement that he not be guilty of any wrongdoing. He said that he could not remember the
car issue being raised by Mr Hewitt and Mrs Nowland at several meetings between 1996 and 1998 (see page 90 (TFI)).
Mr Calhoun also agreed in evidence that it was specifically stated to him, according to the witness statements of Mr Hewitt and
Mrs Nowland, that any entitlement to the vehicle was dependent on his having a trained successor in place, a properly trained
manager and that he never denied it. He said that it was true that this was said to him and that he had not denied it (see
page 90 (TFI)).
Mr Calhoun said that he did not deny this because it was what he thought that he would do. He agreed that he had doubts about
Neil Underwood because he was a bit worried about his temperament. He denied that he had met Kevin Healey at
Mrs Nowland’s house, ever.
There was evidence about this matter, too, from Ms Nola Julie Wilson which was, most relevantly, in her statement (see
pages 37-38 (AB)), as follows. That during her employment and up until he died, Mr Nowland on several occasions, either
discussed with her or made references to the agreement which he had with Mr Calhoun about the vehicle which Mr Calhoun
drove.
There was one agreement in 1990 to which he referred. There was also a later agreement of which she was “unable to recall the
specifics” in relation to any conversation which Mr Nowland had with Mr Calhoun or when the references were made.
She said that it was clear to her from what Mr Nowland said that there was an agreement between himself and Mr Calhoun to
the effect that Mr Calhoun would be entitled to keep the vehicle which he was driving at the time he left the company,
provided that the company was running well at the time and that Mr Calhoun was not leaving because he had done anything
wrong.
The assertion that it was a condition that he had not done anything wrong is, of course, consistent with the evidence of other
witnesses and contrary to that of Mr Calhoun.
In cross-examination, she admitted again that she could not recall the specifics of any conversation which she had with
Mr Nowland about “the car agreement”. She was unable to recall exact dates, or at which office of the respondent these
conversations took place. She had frequent discussions with Mr Calhoun about the nature of the agreement, but was present at
no meetings where this was discussed.
Mr Calhoun told her about “the agreement” in what she described as vague terms. Mr Nowland did tell her that Mr Calhoun
could have the car if there was no wrongdoing when Mr Calhoun left, she reiterated.
The evidence on this point from Mrs Nowland was as follows, as I summarise it:(a)
She was present at meetings with Mr Vernon Nowland and Mr Kevin Healey and also Mr Calhoun at their home in
about 1993 concerning the vehicle, but was unable to recall what was discussed (see page 86 (AB)). There is
therefore evidence from two witnesses that there were meetings at the Nowland home involving Mr Healey and
Mr Calhoun as well as Mr Vernon Nowland.
(b)
She said that her understanding concerning the vehicle (see page 86 (AB)) came from a combination of her
recollection of what Mr Nowland told her and “also what Mr John Calhoun himself told me subsequent to Vern’s
death”.
(c)
Mr Vernon Nowland knew that he had a terminal illness which he was determined to beat, but that he was
concerned to secure the future of Mrs Nowland and Lizzie, their daughter.
(d)
She had no experience in running the company and would be entirely dependent on Mr Calhoun to ensure that the
company was run properly. Accordingly, Mr Nowland said that he wanted an incentive to keep Mr Calhoun with
the company until retirement because he was a good salesman and knew the industry.
(e)
Mr Kevin Healey had suggested to Mr Vernon Nowland that the latter offered the vehicle which Mr Calhoun was
driving to Mr Calhoun upon retirement so that he would stay and do a good job until retirement.
(f)
She was unable to recollect the exact basis upon which the vehicle was offered to Mr Calhoun by Mr Nowland.
However, Mr Nowland told her that Mr Calhoun would only get the vehicle if the company was in good shape
when he left, and, in particular, if there was a properly trained successor as manager in place. She said that above all
that stuck in her mind because she was particularly conscious of her own inability to run the affairs of the company
(see page 87 (AB)). This accorded with Mr Calhoun’s evidence of Mr Vernon Nowland’s concerns expressed to
Mr Calhoun.
(g)
Mr Nowland also told her that Mr Calhoun would only get the car if he had done nothing wrong, using a colourful
expression to describe this (see page 87 (AB)).
(h)
The only other source of her knowledge was what Mr Calhoun himself told her (see page 88 (AB)).
(i)
After Mr Nowland died, Mr Calhoun reminded her on several occasions of the arrangement concerning the vehicle.
(j)
There were no formal discussions but more comments or remarks by Mr Calhoun, who told her categorically that he
would be entitled to have the vehicle for nothing for his retirement. She accepted this as a true account.
(k)
From 1996-1997 to 1998-1999 there were several management meetings at which Mr Geoffrey Hewitt, then the
accountant to the respondent, and Mr John Calhoun were present with her, and at those meetings they discussed the
issue of making arrangements for a new manager (see page 91 (AB)).
(l)
She said that she also raised the issue of the understanding concerning Mr Calhoun’s arrangement with Mr Nowland
concerning the car.
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It was, of course, the case as she said that the only knowledge which she had of the arrangement concerning the car
on Mr Calhoun’s retirement came from her and/or Mr Calhoun. It was her evidence, and not denied, that she said
expressly to Mr Hewitt and Mr Calhoun that it was her understanding that Mr Calhoun’s getting the car was
conditional upon his leaving the business in good shape and having a properly trained successor in place, trained as
manager, before he left. As I have observed, that was admitted by Mr Calhoun in cross-examination. She said that
he did not ever disagree and that too was his evidence.
It was Mrs Nowland’s evidence that he never told Mr Hewitt and her, or either of them, that this was not a
condition. She told Mr Calhoun that it was assumed that he would have the car upon the fulfilment of the condition.
(n)
There were frequent discussions about getting a successor and there were the unsuccessful attempts which I have
already referred to, to use Mr Neil Underwood and Ms Kay Davies, both of whom it was not disputed were
inadequate (see pages 92-93 (AB)).
(o)
She said that at the management meeting on 16 November 2000 when he tendered his resignation, which was to
take effect on 22 December 2000, that Mr Calhoun argued that he had fulfilled the terms of the agreement, that he
never questioned that it was a term of the agreement that he have a suitable successor in place properly trained prior
to his departure, and said that the two sales representatives and Ms Kay Davies were sufficient for this purpose. It
is, of course, contrary to his agent’s argument on appeal that he was prevented from putting someone suitable in his
place because he was not permitted to work out his notice.
Mrs Nowland went on to say that there was no one in place and they had to find a replacement and that person was appointed
in January 2001.
In cross-examination she said that she had no recollection of what Mr Nowland told her about the negotiations. She recalled
what Mr Nowland told her after he spoke to Mr Kevin Healey. She could not recall and was not told the exact terms. She was
satisfied that Mr Calhoun was actually to get the vehicle when he left the company assuming that conditions were fulfilled.
Mrs Nowland went on to say what Mr Nowland told her Mr Calhoun told her. That is, that Mr Calhoun would get the car if the
company was in good shape when he left and he left a properly trained successor in place as general manager (see
page 195 (TFI)) and if he had not done anything wrong as a further condition.
She accepted that Mr Calhoun would get the vehicle for nothing on his retirement if these conditions were fulfilled. All she
understood was what her husband had told her (see page 197 (TFI)). On the day when Mr Calhoun resigned she offered him
the vehicle if he would enter into a restraint of trade for two years, which he did not agree to do.
She agreed that the company was profitable and in good shape when Mr Calhoun left and that there was no dishonesty.
Mr Geoffrey Hewitt, the respondent’s accountant, who gave evidence that he was intimately involved in providing advice to
Mrs Nowland about all aspects of running the business, gave evidence that his only knowledge of the arrangement between
Mr Nowland and Mr Calhoun, concerning the car, came from Mrs Nowland and Mr Calhoun.
He also said that at several meetings in 1996/1997 to 1998/1999 the arrangements about the car were discussed. He recalled
that Mrs Nowland had outlined her understanding of the arrangements and particularly had mentioned that the taking of the car
was conditional upon Mr Calhoun having a properly trained successor in place as general manager when he retired.
Mr Hewitt also gave evidence that Mrs Nowland specifically said that any arrangements concerning the new manager had to be
to her satisfaction. What she said he said was not challenged by Mr Calhoun.
In 1997/1998, they ascertained that Mr Calhoun was seriously thinking about retirement. In 1998, efforts to obtain a new
manager commenced but were not successful (see pages 72-73 (AB)). Ms Davies resigned when Mr Calhoun did and she was
in the job for three months. Mr Calhoun said in evidence that he had doubts about Mr Neil Underwood as a successor. On
16 November 2000, he agreed that the car was discussed.
According to Mr Hewitt, Mrs Nowland pointed out that Mr Calhoun had not fulfilled the “preconditions”. Mr Hewitt also said
that Mr Calhoun did not question that these “preconditions” existed but argued that they had been fulfilled with the presence of
Ms Davies and two sales representatives in the respondent’s business.
Mr Hewitt’s evidence was that no one could reasonably assert that Mr Calhoun had trained and had in place a manger to take
his place at the time of resignation. The matter had been raised with him for many years and expressly linked to any
entitlements to the car. There was evidence that he did resist somewhat proceeding with this process.
In cross-examination, Mr Hewitt reiterated these as the terms which he expressed to Mr Calhoun (see page 150 (TFI)). He
made it clear that the word “condition” was used in these discussions by Mrs Nowland. He said that Mr Calhoun was to get the
car when he retired provided that these conditions were satisfied (see page 150 (TFI)). He was not shaken in crossexamination.
I have already observed that the term of the contract relating to the car was not an implied term. What was in question was
what was the express term. It was a condition put in place, on all of the evidence, in order to keep Mr Calhoun in place as an
employee of the respondent and as manager until his retirement, as was properly found (see page 87 (AB) and page 88 (TFI)).
It will be seen from the evidence which I have referred to above, that it was not in dispute that Mr Calhoun would be entitled to
take free, without paying anything, a company car, when he retired. That is his evidence and the evidence of Mrs Nowland.
It was also open on Mr Calhoun’s, Mrs Nowland’s, Mr Hewitt’s and Mr Healey’s evidence perhaps also, to find that he was
only entitled to the car when he retired.
Mr Calhoun, on his own evidence, admits that that was a condition. The Commissioner at first instance found, and found
correctly, that this was a condition precedent, but that it is not a condition that the date of retirement was to be mutually agreed.
That finding is not appealed against.
It is implicit in the Commissioner’s finding that Mr Calhoun did retire when he resigned (see paragraph 54, page 19 (AB)). If
that was not the case then Mr Calhoun, of course, did not fulfil that condition.
In my opinion, it was clear, too, and it was open to find and correctly found, that in order to take the vehicle Mr Calhoun, at the
time of his retirement, was required to ensure that a suitable successor properly trained as manager was in the position. His
own evidence and that of Mr Hewitt and Mrs Nowland all confirm that.
In particular, Mr Nowland told Mrs Nowland that, on her evidence, which, having seen the witness, the Commissioner
accepted. She said that Mr Calhoun himself had told her what the conditions were from his point of view. Mr Calhoun had told
her that he would always do the right thing and had given a similar assurance, on his own evidence, to Mr Nowland.
Significantly, as Mr Calhoun himself agreed in evidence, when Mrs Nowland specifically asserted that it was a condition of his
getting the car that he leave the business in good shape and have a properly trained successor in place when he retired, he did
not deny or contradict this. Indeed, Mr Calhoun said that he thought this ought to occur.
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he had doubts about Mr Underwood, and Ms Davies resigned after only three months in the position, having been accounted
inadequate by Mrs Nowland in evidence, which was uncontroverted.
Mr Calhoun’s evidence was that Mr Nowland had told him “that as long as everything is okay” he would get the car. His
evidence was also that he had been considering his retirement for about five years. The respondent, on all of the evidence, was
anxious that a successor be appointed. I have already referred to the canvassing of Mr Underwood and Ms Davies. Ms Davies
had been proposed by Mr Calhoun as a successor.
In relation to the phrase that “if everything is okay, the vehicle is yours when you leave”, I would make the following
observation. It was no part of the appellant’s case at first instance that the respondent should appoint a successor manager. He
himself contemplated it as what he should do. He never denied that he was required to do it. He had the day to day control of
the business. All of the actions taken and, indeed, the whole phrase is not at all inconsistent with the express conditions which
were said by the respondent’s witnesses to exist.
The words are also consistent with the business being maintained as a viable business as well as a profitable one which it was
when Mr Calhoun left. “Leaving it okay” was interpreted by the Commissioner as leaving it in good general shape ((ie) with a
trained manager in place) (whom it stands to reason would have to be approved by her/his employer), and also leaving the
business otherwise in good shape.
The Commissioner at first instance was persuaded to this view, too, by the fact that on 16 November 2000, when he tendered
his resignation, Mr Calhoun expressed what might properly be interpreted as an implied threat to the respondent as to the
respondent’s retaining the important Education Department contract after his resignation.
I would also observe that the Commissioner, for all of those reasons, was correct in finding as she did, and, at the very least,
that the term was as the witnesses for the respondent described it. At the very least, the term was not established by the
appellant to be as he described it.
It is quite clear that the condition was not complied with because in evidence Mr Calhoun could not vouch for Mr Underwood
as a successor. He sought, however, on 16 November 2000, on Mr Hewitt’s evidence, to persuade Mrs Nowland that he had
complied with the condition on the basis that Ms Davies was in place and that there were also two sales representatives
employed. There was no evidence of dishonesty such as to prevent his taking the car on that basis.
It was submitted that the Commissioner erred in failing to find that the appellant was prevented by the actions of the
respondent from satisfying the condition precedent to find and train a suitable manager before he left. This submission is based
on the fact that he had not been allowed to work out his five weeks notice. It is, of course, clear that a successor was not able to
be trained in the time available. There was Mrs Nowland’s evidence to that effect. The replacement which they did find was
not able to start until January 2001.
It was never suggested to any witness that a manager could have been trained and engaged during the period of only five
weeks notice. Indeed, it is difficult to see how such a short period of time could be adequate for such a purpose. At the time of
Mr Calhoun’s departure, no adequate manager was in place or trained.
It was simply not open to find that Mr Calhoun had at all complied with that condition and was entitled to take the motor
vehicle.
For the reasons expressed by the Commissioner, that claim was correctly dismissed.
PAY IN LIEU OF NOTICE – MRS CALHOUN’S ENTITLEMENTS

112 It was submitted, and it was a ground of appeal, that the Commissioner at first instance erred in finding that the appellant was
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entitled to five weeks pay in lieu of the notice, but only in respect of amounts for monies and superannuation payments due to
him. The Commissioner did not order the payment to the appellant on his application of an amount in lieu of notice for his
wife’s service during that five week period.
The Commissioner found that the earnings of the wife during that five week period and the other aspects of her claim were not
benefits which Mr Calhoun was entitled to claim under the contract.
The proposition was that what she would have earned or been entitled to receive as a benefit during that five weeks notice was
not recoverable since they were not a benefit due under his contract of service but were benefits, if they were due, under his
wife’s contract. That was the basis, too, on which the Commissioner made her finding.
It was submitted that where a contract is made with A for the benefit of B, then A can sue on the contract for the benefit of B
and recover all that B could have recovered if the contract had been made with B himself (see Trident General Insurance v
McNiece Bros Pty Ltd [1988] 165 CLR 107).
It was submitted that the contract between the appellant and the respondent was for the services of both his wife and himself.
However, Mr McCorry, as agent for the appellant, correctly conceded on appeal that Mrs Calhoun was an employee of the
respondent. That was the clear evidence of both Mr Calhoun and Mr Bowen.
The evidence of Mr Bowen, in particular, was that Mrs Calhoun was paid for her own work, that she performed her own work,
and that she filed separate income tax returns prepared by him in respect of her income derived from that employment.
It is trite to observe that if she were an employee, as was properly conceded, then she had her own contract of service with the
respondent. There is no evidence, in any event, of the circumstances surrounding any termination of her contract of
employment or of any notice given by her.
There were two separate contracts of employment. One for Mr Calhoun and one for Mrs Calhoun, since each was an employee
of the respondent. There was, and could be, no contract of employment, that is a contract of service, made by Mr Calhoun for
her benefit.
Trident General Insurance v McNiece Bros Pty Ltd (op cit) simply does not apply, not the least because it related to suing on
an insurance policy, and also because in this case there is no question of any trust existing for the benefit of Mr Calhoun, or
Mrs Calhoun for that matter.
Primarily, of course, at common law, only those persons who are parties to a contract can sue on it (see Trident General
Insurance v McNiece Bros Pty Ltd (op cit) at page 142, per Deane J).
However, most cogent in this matter are the terms of s.29(1)(b)(ii) of the Act. That section, in its clear words, confers the right
to refer “an industrial matter” as defined in s.7 of the Act, on an employee where that employee claims that he has not been
allowed by his (her) employer a benefit to which he is entitled under his contract of employment.
It is noteworthy that the claim is made by an employee in respect of his or her contract of employment, not anyone else’s.
There is no right conferred to claim a benefit under any other contract of employment.

3194

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

82 W.A.I.G.

124 A claim for a benefit to which his wife is entitled under a contract of employment by the appellant was entirely incompetent

for those reasons.

125 Further, for those reasons, having regard to the definition of “industrial matter” in s.7 of the Act, a claim by a trustee is

probably not an industrial matter as defined, there being no employer/employee relationship.
THE APPLICATION TO CLAIM ANNUAL LEAVE

126 By the grounds of appeal, there is a complaint that the Commissioner at first instance erred in not allowing an amendment so

that the appellant could claim $29,650.00 for annual leave entitlements.

127 The first notification of this proposed amendment was on 14 November 2001. On 16 November 2001, counsel for the

respondent advised that the application to amend would be opposed.

128 An affidavit in opposition to the application sworn by Mrs Nowland on 16 November 2001 was filed. Argument was heard on

the day of the hearing.

129 Whilst amendments should be allowed so as to determine the real question in controversy between the parties, to correct an

error or defect in the proceedings, or to prevent a multiplicity of proceedings, (see Cairns “Australian Civil Procedure”
(4th Edition), page 294), this was a claim for a substantial benefit based on a new ground and sought to be made practically on
the eve of the hearing of this matter. The prejudice to the other party was, of course, obvious for that reason (see Londish and
Others v Gulf Pacific Pty Ltd (1993) 117 ALR 361 (FC)).
130 There was no explanation advanced as to why there was such a delay in introducing such a significant claim for a substantial
amount so late (see pages 137-138 (AB)).
131 This was also in the nature of an interlocutory decision and a discretionary decision. Appeal courts will be reluctant to interfere
with such a decision.
132 There was no admission of the claim at all in Mrs Nowland’s affidavit on a fair reading, notwithstanding a submission to the
Full Bench to the contrary by Mr McCorry.
133 Further, the claim was already the subject of proceedings in the District Court by the appellant, at the time, and no submissions
seem to have been made in support of the proposition that the claim should proceed when it was already in the District Court.
The appellant can still, of course, pursue that claim in the District Court.
134 I am not at all persuaded that the Commissioner at first instance erred in the exercise of its discretion in dismissing the
application to amend.
135 Further, such a view is consistent with the principle that where a decision appealed against involves the exercise of a discretion
involving procedural rights, such as the decision not to permit the amendment to the “pleadings” in this matter does, then an
appeal court such as the Full Bench will exercise even greater restraint in reviewing that decision than it exercises in reviewing
a discretionary decision affecting substantive legal rights (see Adam P Brown Male Fashions Pty Ltd v Philip Morris Inc
[1981] 148 CLR 150 and Contender 1 Pty Ltd v LEP International Pty Ltd 63 ALJR 26 (HC) and see also Londish and Others
v Gulf Pacific Pty Ltd (op cit)).
136 From that authority, it is clear that the decision not to submit the amendment was procedural, and that this was procedural is
also clear from the decision in the Bank of New Zealand and Another v Spedley Securities Ltd (in liq) (1992) 27 NSWLR
91 (CA).
FINALLY
137 For all of those reasons, the Commissioner at first instance did not err as the grounds of appeal allege, and, in particular, did
not err in the exercise of any discretion which was exercised, according to the principles in House v King (op cit).
138 No ground of appeal is made out. For those reasons, I would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
139 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add.
SENIOR COMMISSIONER A R BEECH—
140 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add
THE PRESIDENT—
141 For those reasons, the appeal is dismissed.
Order accordingly
_________
2002 WAIRC 06343
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN HAROLD CALHOUN, APPELLANT
- and SANITAIRE PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 27 AUGUST 2002
FILE NO/S.
FBA 6 OF 2002
CITATION NO.
2002 WAIRC 06343
_________________________________________________________________________________________________________
Decision
Application to vacate hearing date granted
_________________________________________________________________________________________________________
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Order
The Notice of Hearing of the appeal herein having been forwarded to the parties on the 5th day of August 2002 giving notice of
hearing of the appeal for the 9th day of September 2002, and the abovenamed respondent, on the 23rd day of August 2002, having
applied in writing for an order vacating the said hearing date, and the solicitor for the appellant and the agent for the respondent, on
the 19th day of August 2002, having signed a minute of consent to the hearing date being vacated, the Full Bench having dealt with
such application on the papers, and the parties having waived their rights under s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 27th day of August 2002, ordered, by consent, and the Full Bench does hereby order, that the 9th day of
September 2002, the date listed as the hearing date of the appeal, be and is hereby vacated.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2002 WAIRC 07067
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN CALHOUN, APPELLANT
- and SANITAIRE PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 22 NOVEMBER 2002
FILE NO/S.
FBA 6 OF 2002
CITATION NO.
2002 WAIRC 07067
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr G McCorry, as agent
Respondent
Mr R Castiglione (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 24th day of October 2002, and having heard Mr G McCorry,
as agent, on behalf of the appellant, and Mr R Castiglione (of Counsel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision in the matter, and reasons for decision having been delivered on the 22nd day of November 2002, it is
this day, the 22nd day of November 2002, ordered by the Full Bench that appeal No FBA 6 of 2002 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

____________________

2002 WAIRC 07057
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DVG MORLEY CITY HYUNDAI, APPELLANT
- and—
MAURO FABBRI, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 21 NOVEMBER 2002
FILE NO/S.
FBA 36 OF 2002
CITATION NO.
2002 WAIRC 07057
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr C S Fayle, as agent
Respondent
Mr M Fabbri, on his own behalf
_________________________________________________________________________________________________________
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Reasons for Decision
THE PRESIDENT—
INTRODUCTION
This is an appeal against the decision of the Commission, constituted by a single Commissioner, brought by the abovenamed
appellant employer.
2
The appeal is against the decision of the Commission in Matter No. 251 of 2002.
3
The decision appealed against is constituted by an order made on 1 August 2002, which, formal parts omitted, reads as follows
(see page 40 of the appeal book (hereinafter referred to as “AB”)):“(1)
DECLARES that Mauro Fabbri was unfairly dismissed by Morley City Hyundai;
(2)
DECLARES that reinstatement is impracticable;
(3)
ORDERS that Morley City Hyundai pay Mauro Fabbri $18,200.00 within 7 days of the date of this order.”
GROUNDS OF APPEAL
4
It is against that decision that the appellant now appeals on the following grounds (see pages 3-4 (AB)):“1.
That the Learned Commissioner erred in fact by finding that Mauro Fabbri was employed as a Workshop
Controller and from time to time Foreman in the face of Mr Fabbri’s own evidence that he had been
demoted to Workshop Foreman in early 2001 and further demoted to “Team Foreman” later that year.
2.
That the Learned Commissioner erred in failing to properly take into account two previous demotions
within the period of employment, and the fact that the employee had acquiesced to such conditions within
the Contract of Employment. The Learned Commissioner in finding that the two previous demotions within
the previous year were as a result of restructuring of the business in an attempt to cure problems within the
Service Department should also have found that the dismissal of Mr Fabbri was part of the same ongoing
restructuring process.
3.
That the Learned Commissioner erred in law and in fact by failing to take into account the supervisory, or
managerial, responsibilities within Mr Fabbri’s Contract of Employment and his clear unwillingness to
accept responsibility.
4.
That the Learned Commissioner erred in fact by failing to recognise the similarities between the duties
allegedly performed by Mr Fabbri in the position occupied by him immediately prior to his dismissal and
the duties contained in the position offered to him which he claims to have been physically incapable of
performing.
5.
That the Learned Commissioner erred by not finding that Mr Fabbri was dismissed for non-performance.
6.
That the Learned Commissioner erred by failing to properly recognise the management nature of
Mr Fabbri’s employment and to apply the consequent lack of necessity for formal warnings of possible
termination.
7.
The Learned Commissioner erred by finding that had Mr Fabbri not been terminated on the 8th February he
would have continued to be employed for a lengthy period in the face of uncontroverted evidence that the
Service Department continued to be restructured.
8.
That the Learned Commissioner erred by not taking into account the uncontroverted evidence that the
situation in the Service Department improved after the dismissal of Mr Fabbri.
9.
The Learned Commissioner erred by ruling that Mr Fabbri had properly attempted to mitigate his loss in the
face of evidence that the Appellant continued to offer him a supervisory position in the pre-delivery section
which enabled him to earn the same amount as in his previous position.
10.
That the learned Commissioner’s discretion miscarried in her total acceptance of Mr Fabbri’s evidence as to
his dismissal based on the hesitant demeanour of Mr Triscari.
11.
That the learned Commissioner erred in law by failing to properly apply the principles in Mouritz v Shire of
Esperance (1990) 71 WAIG 891
12.
That the Learned Commissioner erred in law by failing to correctly apply the test found in Undercliffe
Nursing Home v Federated Miscellaneous Workers’ Union of Australia (1985) 65 WAIG 385.
13.
That the Learned Commissioner erred in law by failing to correctly apply the principles in RS Components
Ltd v RE Irwin 1974 AllER 41.
The Appellant asks the Full Bench to uphold the appeal and quash the decision or, subject to subsection (6), vary it
in such manner as the Full Bench considers appropriate.”
NEW EVIDENCE
5
It was sought by the appellant’s agent to adduce new evidence in the form of customer service index reports to prove that the
performance in the service department had improved since the termination of Mr Fabbri’s employment. It was palpably not
new evidence, because there was evidence to this effect already before the Commission at first instance from Miss Clare
Morrison and from Mr Richard Stephen Smith, to the same effect.
6
On all of the tests outlined in Federated Clerks Union v George Moss & Co. Pty Ltd 70 WAIG 3040; 71 WAIG 318 (FB) and
the authorities referred to therein, the evidence is not admissible as new evidence. Further, no notice of this application had
been given to the respondent who was appearing in person.
7
The application to adduce fresh evidence was dismissed.
BACKGROUND
8
The abovenamed respondent brought an application at first instance under s.29(1)(b)(i) of the Industrial Relations Act 1979 (as
amended). By that application, he alleged that he was unfairly dismissed by the appellant from his position as workshop
controller/foreman on 8 February 2002.
9
The appellant denied that there was any unfair dismissal and maintained that the respondent was advised on 8 February
2002 that the appellant no longer wanted the respondent to continue in his existing role as foreman, and, indeed, that he, then
and there, was offered an alternative position in employment with the appellant, namely that of a pre-delivery technician.
10 Because the alternative position, alleged to have been offered, was not accepted by the respondent, Mr Fabbri, the appellant
argued that there was no unfair dismissal.
1
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There was evidence given at first instance for Mr Fabbri by Mr Alexander Findlay McNabb, Mr Richard Stephen Smith and
Mr Jeffrey Laurence Paull.
For the appellant, the following witnesses were called, Mr Charles Triscari, Miss Clare Leanne Morrison and Mr Todd Andrew
Davidson.
It was not in issue that the respondent applied for a position as workshop controller with the appellant on 1 March 2000 and
was appointed to the position of workshop controller on 13 March 2000 for a three month probationary period by
Mr Charles Triscari, the manager of the service department.
At the time of his application for employment, he advised Mr Triscari that he, Mr Fabbri, had previously made a workers’
compensation claim and that he had a certificate which said that he was fit for full-time work as a shop floor/controller
foreman, in the appellant’s service department, but was not to undertake heavy lifting. At the time, too, he was in a work
rehabilitation plan, due to a back injury.
He did work for a two week trial period without pay for the respondent, and successfully completed his three month’s
probation period. His duties as workshop controller included arranging work to be done by the technicians in the workshop
area, checking completed jobs and quotes and writing reports to the service advisors in the service section. It was a supervisory
position.
About a year after he commenced to work for the appellant, a new dealer principal, Mr David Di Virgilio, was appointed. Mr
Di Virgilio instituted a number of changes in order to make the appellant’s operations more efficient.
There were serious ongoing problems in the service department, and this became a major concern for Mr Di Virgilio. Customer
service feedback demonstrated that performance there was poor. Improvements were demanded by Mr Di Virgilio. Quality
assurance benchmarks were established. One of these was that the apprentices and the mechanics in the workshop were told
that if the workshop was not kept up to certain standards of cleanliness and tidiness then written disciplinary warnings would
be issued to them.
There were also monthly meetings held to identify problems and to discuss solutions to them. It was Mr Fabbri’s claim that
due to poor management by Mr Triscari, his job as a foreman and workshop controller was made very difficult. He gave details
of the problems and these matters (see page 47 (AB)).
There was an internal restructure effected in 2001 which resulted in Mr Fabbri being appointed as foreman, (instead of
workshop controller), and his duties at that time included road testing cars and checking work which mechanics had
undertaken and inspecting vehicles. Mr Paull had become the workshop controller, when Mr Fabbri was appointed as foreman.
Mr Fabbri, as foreman, answered directly to Mr Triscari.
Mr Fabbri said in evidence that Mr Triscari said that he was happy with his performance at that time. Mr Fabbri undertook
duties as both workshop controller and foreman on an interchangeable basis during the period of his employment. Workshop
controller was a higher position than that of foreman. There were fewer complaints after Mr Fabbri was foreman for several
months, and Mr Triscari told Mr Fabbri how happy he was with his work and attitude. This was in mid 2001, and he appointed
Mr Fabbri as full-time foreman and Mr Paull as workshop controller.
In August 2001, a “team approach” was introduced to the workshop and separate teams in separate areas were created. The
respondent became a team leader and his team reached their productivity targets in October 2001 and received an incentive
payment. Mr Triscari and Mr Di Virgilio, he said, congratulated him at that time for being leader of the team which performed
the best for that month.
In December 2001, even though the workshop was busy, a number of employees were on leave, including the workshop
controller, Mr Paull. This led to problems in the workshop with respect to meeting the demands of the customers, keeping up
with service orders and maintaining cleanliness and tidiness, according to Mr Fabbri.
Whilst Mr Paull was on leave in December 2001, Mr Fabbri was appointed to act as workshop controller. After Mr Paull
returned to work, Mr Fabbri went on leave. In the third week of January 2002, Mr Triscari granted three employees in the
service department leave at the same time, which, according to Mr Fabbri, increased the existing problem in the service
department, and, after returning from leave, he found the workshop disorganised, paperwork not done and records of vehicles
being serviced incomplete, together with an extensive backlog of work.
Mr Di Virgilio asked Mr Fabbri in the week ending 8 February 2002 why the workshop was not working as it should.
Mr Fabbri said that he took the blame for Mr Triscari, but later told Mr Di Virgilio that the problems raised at the meeting were
not caused by him, Mr Fabbri. He had told Mr Triscari that he wanted to make Mr Di Virgilio aware of the situation. He then
approached Mr Di Virgilio and “expressed to tell him the truth”.
It was on 5 February 2002, probably, that he approached Mr Di Virgilio. Mr Di Virgilio told Mr Fabbri to come and see him on
Friday, 8 February 2002.
He went to see Mr Di Virgilio who told him that Mr Triscari did not inform him that the service department was in a total
mess. Mr Di Virgilio told him that Charlie (Mr Triscari) blamed him, Mr Fabbri, for the disaster, and “my dismissal had had
everything to do with what happened”. He gave evidence that he had received no wages for work since he was dismissed.
In cross-examination, he denied that Mr Triscari told him that it was not working, and that he wanted him to change positions
to the pre-delivery department. Mr Fabbri repeated that he had been sacked. There was other cross-examination which was
somewhat inconclusive and, in parts, difficult to understand both as to question and answer.
The next day, which would be the 6th day of February 2002, Mr Triscari confronted him with a quality assurance report saying
that he, Mr Fabbri, had not road tested a vehicle. This was quite wrong, Mr Fabbri said. Mr Fabbri said in evidence that this
evidence was being fabricated for his dismissal. He said also that before he was dismissed some people were already saying
that he would be dismissed.
On Friday, 8 February 2002, the respondent had a conversation with Mr Triscari, the manager of the service department, who
had power to hire and terminate employees in that section. This discussion occurred straight after his discussion with
Mr Di Virgilio.
It was the respondent’s evidence that he was, on that day, dismissed by Mr Triscari. Mr Triscari told him that a decision had
been made by management that he was to be sacked. Mr Fabbri’s evidence was that he “showed” his dissatisfaction to
Mr Triscari, and that he told Mr Triscari that this was an unfair dismissal. Further, he said that Mr Triscari agreed with him.
Mr Fabbri said that he was going to take them for unfair dismissal and that Mr Triscari “virtually says”, “Do what you have to
do. We will make up your pay and we will send it in the mail.” He went on, he said, to make it clear to Mr Triscari that he was
unhappy and that he had been unfairly dismissed. Mr Triscari then went on to offer him a position as a technician on the floor,
as a pre-delivery employee, “in a joking manner, knowing very well of my common knowledge of my back complaint, that I
can never get a medical clearance or do any of the lifting or any physical repair work”. Mr Fabbri said that they did not even
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discuss the wage applicable to the new position. This job involved no supervising and entailed ensuring that new vehicles met
all of the requirements prior to being sold to a customer. It required shop floor work. Mr Fabbri maintained that this work was
unsuitable for him because of his back complaint and that this was something Mr Triscari knew about.
Mr Fabbri gave evidence that he had never received any reprimands or warnings in writing or otherwise, and, he said, that noone complained about his performance of his work.
Mr Triscari in evidence said that on that day, the 8th day of February 2001, he talked to Mr Fabbri about the need for Mr Fabbri
to take a new direction in the organisation and, on that basis, offered him a job in the pre-delivery area which effectively
entailed the same skills as his previous job without being a supervisor. He intended that Mr Fabbri be paid a wage equivalent to
his current wage, even though that was not the normal wage of a technician who undertook this particular job. They did not,
however, discuss the wage.
Mr Triscari also, in evidence, said that in the workshop a lot of things needed to be changed, and that technicians were not
trained enough. He said that over the last 12 months they had been trying to improve things. He said that it was a priority that
the workshop be kept clean and that he had directed Mr Fabbri and Mr Paull accordingly. Since he had not achieved the goal of
keeping the workshop clean, in 2001, he split the workshop into two teams and had Mr Fabbri looking after six men and
Mr Paull looking after six men. He affirmed that Mr Fabbri was workshop foreman and Mr Paull was workshop controller. He
passed down responsibility to them. He denied sacking Mr Fabbri and said that he had offered to “shift” him as he had
Mr Paull, the same day. He said that because his workshop was “falling down” that he had to do something about it. He also
said that he offered Mr Fabbri the job again after the alleged dismissal and that Mr Fabbri told him that he did not want the job
and that he wanted money.
Mr Triscari said that on the Tuesday, 5 February 2002, he spoke to Mr Fabbri and told him that they were taking a new
direction and that Mr Di Virgilio required them to get the customer service index rating up.
Mr Triscari also said that on Friday, 8 February 2002, he told Mr Fabbri that Mr Fabbri could not remain in his position, which
was that of foreman, any longer and that he was offering to move him and put him into the pre-delivery section. His evidence
was that Mr Fabbri then said “You know I can’t work on cars, and you know about my back and you know I can’t do that job,
so virtually that is unfair dismissal and you are sacking me”. The job involved the same skills as that of foreman, but did not
involve supervision, he said. The wage was to be the same, but they did not reach that subject in their discussions. Mr Triscari
said that the pre-delivery job did not involve mechanical work and was all inspections. What he would be doing was no
different from what he would be doing as foreman, except that he would not be in control of people in the shop. Mr Triscari
said that whilst the job does not attract the same wage as the foreman or controller, he would not be reducing Mr Fabbri’s
wage. He said that Mr Paull’s wage had not been reduced when he was transferred. He said that the intention was not to sack
Mr Fabbri and so told him that they were not sacking him but shifting him in his position.
In cross-examination, Mr Triscari said that he did not sack Mr Fabbri. He agreed that Mr Fabbri had a back problem. Some
problems, in the service department, were brought up at monthly meetings and some were not, he said. He agreed that he had
appointed Mr Fabbri as foreman, but could not recall his reporting back to him about problems involving jobs and customers.
He denied that he had expressed satisfaction to Mr Fabbri about the way he was doing the job. He agreed that Mr Paull became
the workshop controller and Mr Fabbri the foreman during 2001. Mr Paull and Mr Fabbri were in charge of the workshop, he
said. He agreed that Mr Fabbri was initially employed as workshop controller and then reshuffled to foreman, that he was
always either (see page 141 (AB)), and always at the same rate of pay. Further, the bonus system was always the same and
only the structure changed, not his pay. He probably told Mr Fabbri, he said, that Mr Paull is too soft and “needs a bomb under
him”.
In October 2001, when they reached “budget”, he said that Mr Fabbri was shifted again and was not foreman. He agreed that in
2001 Mr Fabbri was paid bonuses. He congratulated Mr Fabbri. When Mr Paull was on holidays in December 2001 Mr Fabbri
filled in as workshop controller. Mr Richard Smith acted as foreman.
It was Mr Triscari’s decision to remove Mr Fabbri because he did not think that he was up to it (see page 151 (AB)). He said
that they ((i.e.) Mr Di Virgilio and Mr Triscari), had not blamed Mr Fabbri in the discussions on Tuesday, 5 February 2002. He
denied that Mr Fabbri said that he was going to tell Mr Di Virgilio the truth about the service department. He said that he was
unaware that Mr Di Virgilio was intending to fly to Sydney that week. He agreed that he had brought to Mr Fabbri’s attention a
quality assurance report signed by Ms Morrison. He agreed that Mr Fabbri had never received a written warning. He denied
again that Mr Fabbri was dismissed and merely said that he was being shifted from one position to another. No warnings were
documented and no good reports were documented, he said. He denied that anyone knew that he intended to sack Mr Fabbri
and denied that he was sacked. He denied that he told Mr Fabbri that the decision had been made by management that “we
cannot have you in that position where you are”. He did not agree that he admitted at the time that this was an unfair dismissal.
He did offer Mr Fabbri a position in pre-delivery knowing of his back complaint. He said that Mr Fabbri rejected this
proposition on the afternoon of 8 February 2002 and asked for his wages to be made up. One other person had received written
warnings in the past and was then dismissed.
In cross-examination, he did say that Mr Di Virgilio was not involved in the move to put the respondent into the new position
of pre-delivery technician because it was part of Mr Triscari’s duties to hire and dismiss people and shift them around, and he
Mr Triscari, made that decision.
Mr Triscari confirmed that budgets were not being met, but did confirm that in October 2001 Mr Fabbri received a bonus
because his team met productivity targets for that month.
He also confirmed in evidence that on a number of occasions at monthly meetings issues were raised with a view to improving
the service department and agreed that Mr Fabbri from time to time had raised specific problems in the service department
with him.
Further, Mr Triscari admitted that there had been problems in the service department, that customers had been left waiting on
occasion, that in January 2002 three people were on leave at the one time, that when the respondent returned from leave in
January 2002 there were problems in the workshop and this led to discussions with Mr Di Virgilio about backlogs of jobs and
work not being completed in time. There was also a problem with tidiness and cleanliness in the workshop.
Mr Triscari also admitted in evidence that at no stage had the respondent received any disciplinary warnings or any written
reprimands during his employment with the appellant and it was not Mr Triscari’s practice to offer such warnings. He did also
confirm that the appellant had a policy of issuing written warnings as part of a disciplinary process and that at least one person
had been dismissed after receiving a number of written warnings. There was also a warning system in place, Mr Triscari
admitted, for when an employee did not abide by the appellant’s requirements such as the requirement to keep a clean and tidy
workplace.
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Both Miss Clare Morrison and Mr Todd Davidson confirmed that subsequent to Mr Fabbri finishing work with the appellant he
was again offered a job in the pre-delivery area. There was evidence from Miss Morrison, too, that the operation of the
appellant had improved since the respondent was no longer employed.
There was evidence from Mr McNabb, who was the parts manager employed by the appellant from 1999 to March 2002, when
he resigned, that there were problems in the service area because some employees were not properly trained and that three
employees were absent at the same time in January 2002.
Mr Richard Smith, currently employed as a mobile mechanic with the appellant, gave evidence that Mr Fabbri had a good
work ethic and worked well with others, and that the service department had experienced organisation difficulties because of
the service advisers making mistakes.
He said that all vehicles were road tested when Mr Fabbri was the workshop controller, and that from time to time overbooking
occurred, which made it difficult to keep up with the work coming into the workshop.
He said that Mr Fabbri was safety conscious. He also said that Mr Fabbri did not have time to train staff and that there was
poor management overall.
He did say that in January 2002, when three people were on leave, the workshop was in a worse state than it usually was, that
there were over bookings and that it was a very hectic time. He also said that he had never known the place “to run smooth”.
Mr Fabbri also gave evidence that Mr Triscari brought Mr Di Virgilio to his office and blamed him “for what had happened”.
Mr Smith said that he walked past while they were talking. He said that Mr Di Virgilio was not happy. Mr Di Virgilio had said
no internal work had been done. Mr Smith said that he remembered Mauro ((i.e.) Mr Fabbri) saying “Well we’re too busy,
we’ve got – there is no time to get this internal work done”, and Mr Fabbri was “pointing out all of the job cards and
everything else that was lined up for actual customers”. Mr Smith walked in to where they were talking, and picked up a job
card. Later on he saw Mr Fabbri rushing off into Mr Di Virgilio’s office. He said that Mr Fabbri was not too happy because
Mr Fabbri had been accused of not getting the work done.
Mr Smith said that he was unaware of any complaints about Mr Fabbri or any written warnings to him. He told the
Commission that from what he heard that day Charlie Triscari was a bit nervous about what was going on and the blame was
being pushed onto somebody else. Mr Smith agreed in cross-examination that there had been an improvement in the workshop
under the new foreman, Mario, over the two months preceding the hearing, and this included an improvement in cleanliness.
He confirmed that there had been overbooking of work.
Mr Jeffrey Paull, who gave evidence, was the workshop controller for about three years but was currently employed as a
technician, having ceased to be the workshop controller about the time when the respondent was dismissed. He said that he had
been in the motor trade for about 20 years.
He said that he had a good working relationship with Mr Fabbri when they were both employed by the appellant but that there
were ups and downs. He said that there was a regular turnover of service advisers and that the service department could have
operated more efficiently. He confirmed that when problems, issues and deficiencies were raised at regular service department
meetings the issues were addressed to the whole workshop, not to Mr Fabbri specifically. He knew that Mr Fabbri had a back
condition. He referred to Mr Fabbri being the foreman. He also said that, for the first months of the change, the change to a
team structure was successful. Mr Paull agreed that Mr Triscari had discussions with him on many occasions about improving
the service department and that they were constantly trying to improve it. He agreed that in those discussions Mr Triscari told
him that changes needed to be made.
He said that work cleanliness was a major issue raised at these meetings and workers were told to clean areas up. It was the
responsibility of Mr Fabbri and Mr Paull to make sure that this policy was complied with, and, as a result, some apprentices
received warnings about cleaning up.
Mr Paull said that he complained at the meetings about the service department.
FINDINGS AT FIRST INSTANCE
The Commissioner at first instance made the following findings:a)
That the test in Miles and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC) applied.
b)
That the respondent, Mr Fabbri, had been unfairly dismissed.
c)
That the major area of dispute in the evidence was whether the respondent was terminated or offered an alternative
position with the appellant on 8 February 2002, and that of the two different accounts of this discussion she
preferred the evidence of the respondent to that of Mr Triscari. She said that Mr Fabbri gave forthright and
unhesitating recollection of the events of the meeting on that day which was unshaken under cross-examination, but
Mr Triscari was hesitant and the Commissioner believed that he had conveniently reconstructed the discussion to
suit his own purposes.
d)
That Mr Triscari was under pressure given the problems of the service department to effect major changes and this
led to him terminating the respondent.
e)
That she accepted the evidence of each witness including that of Mr Triscari in relation to all other evidence given.
f)
That the respondent was employed by the appellant as a workshop controller and from time to time foreman from
13 March 2000 to 8 February 2002 on a full-time basis and that he was not involved in motor mechanic or other
shop floor duties, but, in fact, supervisory duties.
g)
That after Mr Di Virgilio took over as dealer principal a number of efforts were made to improve the service
department’s efficiency and performance and a number of restructurings were trialled and implemented.
h)
That there were monthly meetings as part of this process of which the respondent was an integral part.
i)
That the respondent undertook his employment to the best of his abilities and worked conscientiously.
j)
That the ability of the appellant to capitalise on efficiency measures was limited by the frequency of the changes
together with frequent movements of employees in and out of the workshop and service section. This caused
difficulties. These difficulties came to a head in January 2002 when Mr Paull had been away on leave and three
senior employees were on leave at the same time.
k)
This led to backlogs in work and some customer dissatisfaction which was not due to the action of Mr Fabbri and
led him to being wrongly blamed.
l)
That at the meeting of 8 February 2002, Mr Fabbri was told that he was terminated from his position and as an
afterthought, given his protest at being dismissed, Mr Triscari offered him a position in the pre-delivery area.
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That there was no basis for his being dismissed at this meeting and that even though the appellant had a formal
disciplinary process in place no formal disciplinary proceedings were initiated against Mr Fabbri at any time whilst
he was employed with the appellant. Further, no reprimands or warnings were ever issued to him and at no stage
was he made aware that his job was in jeopardy.
That no performance or behaviour problems were specifically put to him during his employment and that on the day
he was terminated he was not afforded procedural fairness since he was given no opportunity to respond to concerns
about his conduct or performance.
Even if that was not so, the effect of transferring Mr Fabbri to a position in the pre-delivery area amounted to a
dismissal, in any event.
The position in the pre-delivery area was a demotion in that it involved shop floor skills and duties that he did not
undertake as part of his contract of employment as a workshop controller/foreman.
That there was no provision in his contract of service which would enable a transfer to lesser duties take place. On
his application for employment his position was identified as workshop controller.
Whilst that position was interchanged with foreman duties during his employment with the appellant both positions
were supervisory in nature and attracted the same rate of pay.
That, on the other hand, the work involved in pre-detailing, involved shop floor skills different to those of an
employee in a supervisory position, and a lower rate of pay.
That he was being unilaterally demoted by being transferred to pre-detailing duties.
That having been unfairly dismissed, he took reasonable steps to mitigate his loss having made a number of
approaches to obtain alternative employment.
That his back complaint limits the range of employment for which he is suitable and that he has had no employment
since his termination on 8 February 2002.

ISSUES AND CONCLUSIONS
This was an appeal against a discretionary decision, as such a decision is defined in Norbis v Norbis (1986) 161 CLR 513 and
Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).
59 It is trite to observe that it is for the appellant to establish that the exercise of the discretion at first instance miscarried, and to
do so in accordance with the principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v
FMWU 73 WAIG 220 (IAC)). Unless that is established, the Full Bench has no warrant to interfere with the exercise of the
discretion at first instance, and certainly no warrant to substitute the exercise of the Full Bench’s discretion for that of the
Commissioner at first instance. I refer also to the principle laid down in Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472 which is:“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against – even strongly against – that finding. If the finding
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable.”
(See also State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC)).
60 The State Rail Authority case is authority for the proposition that it is open to find that the significance attached to the
appearance and demeanour of a witness or witnesses can be misplaced where it is demonstrated that there has not been a
determination of the case on a consideration of the real strength of the body of evidence presented. In Abalos v Australia
Postal Commission [1988] 171 CLR 167 the principle expressed was as follows:“Where a trial judge has made a finding of fact contrary to the evidence of a witness but has made no reference to
that evidence, an appellate court can not act on that evidence to reverse the finding unless it is satisfied that any
advantage enjoyed by the trial judge by reason of having seen and heard the witnesses could not be sufficient to
explain or justify the trial judge’s conclusion”.
61 The Earthline case (op cit), as it will be clear, modifies that principle to some extent.
62 It is however, fair to say, that what I will call the Devries principle, was approved somewhat more strongly in Rosenberg and
Percival (2001) 205 CLR 434 by McHugh J at 447-449 (Gummow J agreeing).
63 That principle has often been applied by Full Benches of this Commission.
64 I now turn to the grounds of appeal.
Ground 1
65 By ground 1, it is complained that the Commissioner at first instance erred in finding that Mr Fabbri was employed as
workshop controller and from time to time foreman, in the face of his own evidence that he had been demoted to workshop
foreman in early 2001 and then to team foreman. First, it is not at all clear that he was demoted to team foreman. The evidence
seems to establish that he led one team as workshop foreman and that Mr Paull led the other as controller. Certainly, after the
alleged demotion, he acted as a workshop controller, a higher position in December 2001, which was after the team system was
implemented. It is quite clear on the evidence of both Mr Triscari and Mr Fabbri that he filled the positions of workshop
controller and foreman and was foreman at the time of the termination of his employment. The description contained in the
finding is accurate, but, in any event, it matters not. It is quite clear that he was dismissed as a workshop foreman. More
importantly, however, there was no submission that the finding that he was dismissed as foreman, was erroneous, and no
submission that the decision in substance would have been different, if the Commissioner had expressed herself differently.
The finding was in any event, in substance, correct.
Ground 2
66 By this ground, it is alleged that the Commissioner at first instance failed to take into account two previous demotions within
the period of employment and the alleged fact that Mr Fabbri had “acquiesced to” such conditions. It was also alleged that
these were part of the same restructuring process of which his “dismissal” was part. It is not clear to me that there were two
“demotions”. Obviously, Mr Fabbri was placed in the new position of foreman in 2001 and obviously he accepted that
position. I do not, for the reasons which I have expressed above, accept that there was any further demotion. He still continued
to act as workshop controller in Mr Paull’s absence. What is quite clear also is that if he did “acquiesce to” any “demotion” or
“demotions”, he did, on all of the evidence, not accept the offer of the position of pre-delivery officer. There was no suggestion
that his contract or contract of employment expressly or impliedly permitted a transfer and certainly not a “demotion”.
58
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The following principles apply:a)
It is a question of fact as to whether a change in duties amounts to a termination of the contract of
employment with a new contract supplanting the old contract of employment or whether it amounts to a
variation of the original contract.
b)
Where an employer and employee agree to an alteration in the employee’s responsibilities which is
profound, a court should be more ready to hold (unless the original contract of employment provided for the
contingency), that a new contract has replaced the old contract, or at least that the old contract, as varied,
contained terms objectively appropriate to the new relationship created.
(See Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 applied by Full Benches of this Commission in
Kenny v Elmerside Pty Ltd t/a The Hotel Alexander 77 WAIG 2172 (FB), Pisconeri v Laurens & Munns
Incorporating Munns Nominees Pty Ltd and George Laurens Pty Ltd 79 WAIG 3187 (FB), Cannon and
Linfox Transport (Australia) Pty Ltd 81 WAIG 2419 (FB) and Real Estate Institute of WA Inc v FCU
73 WAIG 3316 (FB)). (It is difficult to understand why we were not taken to any of these authorities).
68 It is quite clear, and it was not submitted, that there was any express condition which enabled the sort of “transfers” alleged to
have been made, to be made. It is quite clear, as a matter of fact, and it was open to find, that the appointment of Mr Fabbri as
foreman when he had been engaged, on the evidence, as a workshop controller with different duties in a lesser supervisory role
was a “demotion” and a profound alteration in his duties and responsibilities. Thus the result was the termination of his old
contract and the creation of a new one. That was not the case when he became a team leader because he remained as workshop
foreman. There was ample evidence that he did so from Mr Triscari, Mr Paull and Mr Smith. When he acted as workshop
controller, Mr Smith became foreman. There remained, however, only one foreman, and that was his position.
69 The offer of a position as a pre-delivery employee was an offer of a position with different duties in a non-supervisory
position, even if the salary remained the same, which did not emerge from the discussion of 8th February 2002. It was
exceptional, far reaching, not within the original contemplation of the parties, and not comprehended by the contract initially
made between them. That is also borne out by the fact that the position was offered as a new position for him in lieu of his old
position as foreman. It would have given rise to a new contract replacing the old contract rather than merely a variation of the
old contract (see Quinn v Jack Chia (Australia) Ltd (op cit) and the other authorities cited above).
70 He was being “shifted” to an entirely different position and his contract of employment as foreman was terminated by that
decision as conveyed to him, even if he were not first expressly dismissed, as on the evidence he said that he was.
67

Ground 3
By ground 3, it is alleged that the Commissioner at first instance erred in fact and in law in failing to take into account the
supervisory or managerial responsibilities within his contract of employment and his inability to accept responsibility.
Unfortunately, the submissions relating to this ground, particularly the written submissions, purport to expand this ground,
without the ground being amended.
72 Mr Fabbri’s evidence was that he did attempt to resolve matters, but he had difficulties with overbooking and other matters,
that he raised these problems in monthly meetings, and that he raised these matters with Mr Triscari as his manager. Steps were
taken to try to resolve problems on the evidence of Mr Paull and Mr Fabbri, by them.
73 It was open to infer that none of these problems were serious enough, if they existed, to merit a formal warning or threat of
dismissal. That he performed his work adequately was borne out by the unshaken evidence of Mr Smith, Mr Paull and
Mr McNabb, and that there were problems in these areas which were not his fault was borne out by their evidence also.
74 There was no evidence that Mr Fabbri did not as foreman take the responsibility which he was required to take in his position,
which, in fact, was not a management position as such. I would require to be persuaded that the position of foreman is a
“management position” in the true sense of that word. I was not so persuaded. There was no evidence that his work was so
defective that it required warning or reprimands, and none were given. Indeed, he was in receipt of bonuses at one time for the
work he did. It was in itself unfair that he was not given these warnings (see Margio v Fremantle Arts Centre Press 70 WAIG
2559 (FB)).
75 I know of no authoritative statement in the law that because an employer concludes that a manager is incompetent that that fact
“may be to some extent prima facie evidence that he is”. That was what was submitted, and no authority was submitted to
support it. I reject it as a proposition, particularly in the absence of authority.
76 The Commissioner at first instance found that the ability of the appellant to capitalise on the efficiency measures which were
taken was limited by the frequency of changes, and made other findings open to her on the evidence which were not
challenged or challenged effectively. These were to the effect that the respondent had carried out his responsibilities in the face
of difficulties not of his making (see paragraphs 49-52 of the reasons for decision at first instance, pages 37-38 (AB)).
Paragraph 52 is significant, and reads as follows:“I find that this situation led to backlogs in work not being completed on time, and some customer dissatisfaction. It
was not due to the actions of the applicant. I find it was convenient for Mr Triscari to wrongly blame the applicant
for these problems when he made the decision to remove the applicant from his position as Workshop
Controller/Foreman. Mr Triscari identified a number of problems with the performance of the applicant, however,
no evidence was given to support his claims.”
77 For those reasons, that ground is not made out.
Ground 4
78 For reasons already partly canvassed, the offer of the position in the pre-delivery area even if genuine, (and since the
Commissioner at first instance accepted Mr Fabbri’s version of events of 8 February 2002, it could not be properly found to be
any more than an afterthought) was an offer of a mere checking position, with no supervisory responsibilities. That he would
no longer be the foreman, if he accepted that position, makes that quite clear.
79 The written submissions, for the appellant, in any event, contain a concession that his position as foreman was terminated. He
was therefore being offered a new and inferior position, even if he were to retain his current rate of remuneration, and even if
he were physically capable of performing the duties of this position.
80 For those reasons, that ground is not made out.
Ground 5
81 By that ground, it was alleged that the Commissioner at first instance erred in not finding that he was dismissed for nonperformance. I do not understand that ground, because the clear case of the appellant, at first instance, was that he was not
dismissed. There was certainly evidence that, if it were a dismissal, it was because of inadequacy of performance, but given the
71
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evidence of Mr Fabbri, Mr McNabb, Mr Paull and Mr Smith, as well as that of Mr Triscari and Mr Davidson, it was open to
find otherwise. Indeed, if one looks at paragraph 52 of the reasons for decision at first instance (see page 38 (AB)), one can see
that the Commissioner at first instance did so find and why, and that that was an area where she did not accept Mr Triscari’s
evidence, even though she said as a general statement that some evidence was credible (see Abalos v Australian Postal
Commission [1990] 171 CLR 167). I will turn to that question generally, later in these reasons.
82 For those reasons, that ground is not made out.
Ground 6
83 By this ground, it was alleged that, if I might paraphrase it, because Mr Fabbri was a manager he did not require formal
warnings of possible termination. I do not understand that proposition. He was not reprimanded, he was given no warnings,
and he was dismissed “out of the blue”, and after he had tried to explain what had occurred in the service department. He had
received bonuses for good work in October 2001, and to dismiss him in that manner was palpably unfair (see Margio v
Fremantle Arts Centre Press (FB) (op cit)).
Ground 7
84 I agree, given the approach taken by the appellant, that a fair dismissal might have occurred, but that would require proof of his
incompetence and a process of proper warning and a period to permit him an opportunity to improve. Such a process would
take time, even if it were justified, which is not certain on the evidence to which I have referred above. Accordingly, a finding
that he might be employed for six months, on the balance of probabilities, does not seem to me to be in error.
85 See the principles in relation to this matter laid down in Gilmore and Another v Cecil Bros and Others 76 WAIG 4434 (FB)
and Bogunovich v Bayside Western Australia Pty Ltd 78 WAIG 3635 (FB).
Ground 8
86 By this ground, it is alleged that the Commissioner at first instance erred in not taking into account the uncontroverted
evidence that the situation in the service department improved after what is described as “the dismissal”. In the absence of
evidence that this was due solely to the efforts of the new foreman, and not to other factors, then such evidence, even if
relevant, is of little weight. Even if it were accepted, it would not be conclusive in the face of the other evidence before the
Commission of the causes of the problem and the steps taken by Mr Fabbri and Mr Paull.
87 That ground fails for those reasons.
Ground 9
88 By this ground, it is alleged that the Commissioner at first instance erred in finding that Mr Fabbri had properly attempted to
mitigate his loss in the face of the evidence that the appellant continued to offer him a supervisory position in the pre-delivery
section which enabled him to earn the same amount as in his previous position.
89 I would first observe that for the reasons expressed above the alternative position was not a supervisory position. It was an
inferior position. It was, as the Commissioner found, a demotion. Second, it was, since the Commissioner at first instance
preferred Mr Fabbri’s evidence, not necessarily to be paid at the same rate, even though Mr Triscari said otherwise. Further, it
was offered after his dismissal and itself constituted part of the act of unfair termination of his contract. As well, since the
Commission preferred Mr Fabbri’s version of the conversation on the 8th of February 2002, between Mr Triscari and
Mr Fabbri, the offer was not a serious one, but a mere afterthought. The mere repetition of the offer by Ms Morrison, after
proceedings had been instituted in this Commission, does not afford it any more legitimacy, because of those flaws. (See
generally as to mitigation Growers Market Butchers v Backman 79 WAIG 1313 (FB).
90 For those reasons, that ground is not made out.
Ground 10
91 Nothing has been submitted, on a fair reading of the evidence, to persuade me that the Commissioner at first instance erred in
accepting the evidence of Mr Fabbri with the advantages of seeing and hearing the witnesses. The minor matter referred to in
the submissions is insignificant and there was corroboration of his evidence, in material parts, by other witnesses as I have
already observed.
92 For those reasons, that ground is not made out.
Ground 11
93 By that ground, it is alleged that the Commissioner at first instance, because it had found that the dismissal was unfair, erred in
so doing because there was a denial of procedural fairness. It was submitted inferentially that she failed to consider and
properly give weight to the substantial reasons for the dismissal, according to the principle laid down in Shire of Esperance v
Mouritz 71 WAIG 891 (IAC). Again, this ground admits the dismissal.
94 It is quite clear, on the evidence, that the Commissioner did not accept that Mr Fabbri’s conduct justified a fair dismissal on a
substantive basis. She so found (see paragraph 52 of the reasons for decision at first instance, page 38 (AB)). Accordingly the
finding of unfair dismissal was not merely based on procedural unfairness, but substantive unfairness, and was correct.
95 That Mr Fabbri had first tried to protect Mr Triscari and then told Mr Di Virgilio that he was not at fault was consistent with
the evidence that he was not at fault. Indeed, it was not his evidence alone that he was not at fault. That he put his side to
Mr Di Virgilio immediately before he was dismissed was not to the point, given the lack of warning, counselling or reprimand.
96 I also want to make it clear that procedural fairness in a dismissal relates to the actual process of the dismissal and includes, but
is not restricted to, informing the employee of the allegations or complaints against her or him, or her or his faults and giving
her or him a chance to put her or his side of things.
97 Nonetheless, I also want to make it clear that I do not consider it to be only procedurally unfair if an employee is dismissed
without reprimand or warning that his position is in jeopardy, or without being given the chance to remedy defects in her or his
performance.
98 There was clear evidence in defining that he was dismissed in this manner (see paragraph 54-55). There may well be
exceptions to this requirement in relation to a particularly serious matter (but this is not one of them).
99 The failure to give such warnings or reprimands or an opportunity to improve a performance amounts in my opinion to
substantive unfairness. In this case the failure, which the Commissioner found, amounted to both procedural and substantive
unfairness.
100 It was manifestly unfair that an employee who had received no reprimand, no chance to improve his performance, no written
warning, no other warning and no indication that he was to be dismissed if he did not improve was dismissed.
101 The Commissioner found correctly and there was no error in the context of the principle of Mouritz v Shire of Esperance (op
cit) for those reasons.
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102 For those reasons, that ground is not made out.

Ground 12
103 The submissions made in support of the ground do not support any error in finding that the dismissal was unfair. For all of

those reasons which I have expressed above and express hereinafter, it is clear that the dismissal was unfair and the
Commissioner at first instance was correct in so finding.
Ground 13
104 For the reasons already expressed, it is clear that Mr Fabbri was expressly dismissed and that, if he were not, the offer of a new
contract of employment was evidence of repudiation and termination.
SOME OBSERVATIONS ON THE FINDINGS AS TO CREDIBILITY AND FACT
105 I want to make some observations about the findings of credibility by the Commissioner at first instance and the fact findings

made based on them.

106 The Commissioner found that she preferred Mr Fabbri’s version of what occurred at the meeting between Mr Triscari and him
107
108

109
110
111

112
113
114

115

on the 8th February 2001.
Indeed, she said that she considered that Mr Triscari conveniently reconstructed the discussion to suit his own purposes. I am
not persuaded on a fair reading that that was an erroneous finding.
Further, (paragraph 43 of the reasons for decision), she found as follows:“In my view Mr Triscari was under pressure given the problems of the Service Department to effect major changes
and this led to him terminating the applicant”.
It is in my opinion implicit in that finding, that the Commissioner accepted the evidence of Mr Fabbri and found as a fact, that
the reason for the dismissal was not that Mr Fabbri was lacking in competence.
It is also open to infer that from the fact that no performance or behavioural problems were put to Mr Fabbri during his
employment, as the Commissioner found, to say nothing of reprimands or warnings, that he was not lacking in competence.
Indeed, it should be observed that Mr Fabbri had acted in a higher position as workshop controller not long before the
termination of his employment. I should add, too, that implicit in the finding that he was dismissed because Mr Triscari was
under pressure, was an acceptance of the evidence of Mr Fabbri and his witnesses about his competence or at least lack of
culpability in relation to the difficulties in the service department.
Implicitly, too, that preference for the evidence of Mr Fabbri and his witnesses meant that any other evidence contrary to that
finding was not accepted.
These views are properly expressed in findings in paragraphs 43, 44, 49, 50, 51, 52 of the reasons for decision of the
Commissioner, and also paragraphs 45-48.
I would add that it is made clear from the next paragraph, paragraph 44, that the Commissioner accepted the evidence of each
witness, including Mr Triscari “in relation to all other evidence given”, (i.e.) in relation to all other evidence given which did
not conflict with what she had accepted in the preceding paragraph, paragraph 43.
These findings also lead correctly to the findings made in paragraphs 53-59. On a fair reading of all the evidence there was a
substantial framework of evidence to support the findings which were made.
FINALLY

116 In my opinion, for all of those reasons the Commissioner was correct in finding as she did. The appeal is not made out. In

particular, it is not established that the exercise of the discretion at first instance miscarried. For all of those reasons, I would
dismiss the appeal.
SENIOR COMMISSIONER A R BEECH—
117 The facts of this matter are set out in the Reasons for Decision of his Honour the President. In my view, the appeal should be
dismissed and I merely wish to add comments in relation to appeal ground 7.
118 In ground 7 the appellant alleges that the Commission at first instance erred by finding that had Mr Fabbri not been dismissed
on 8 February 2002 he would have continued to be employed for a lengthy period in the face of uncontroverted evidence that
the service department continued to be restructured. In the submissions upon appeal, the attention of the Full Bench was drawn
to the evidence of Ms Morrison (AB 176) and the evidence of Mr Paull.
119 In the decision at first instance the conclusion of the Commission was—

[63]

I find that the applicant would have had ongoing employment with the respondent if he had not been terminated.
In my view, the applicant would have remained with the respondent for a reasonably lengthy period if he had
not been unfairly terminated.

[64]

Having regard to all of the circumstances of the case I conclude that the applicant should be compensated for his
loss to the fullest extent possible, subject to the cap in s.23A(4) of the Act

120 The reason why the Commissioner reached that conclusion is not, with all due respect, given as clearly as might have been

possible. The task of the Commission was to establish Mr Fabbri’s loss. One factor in determining the loss is to estimate the
length of time it is likely he would have remained in employment had the dismissal not occurred. This the Commissioner has
sought to do, although the finding that Mr Fabbri would have remained with the respondent “for a reasonably lengthy period”
lacks precision. A “reasonably lengthy period” is a relative concept. It is only by inference that I conclude that the Commission
at first instance found that Mr Fabbri is likely to have been employed for a period greater than 26 weeks. Accepting that this
was so, I turn to consider the appeal against that finding.

121 Ms Morrison’s evidence at AB 176 is to the effect that there is a new foreman performing the job that both employees had

carried out before, that the place is tidier and the staff seem happier. I am not able to see, however, how Ms Morrison’s
evidence on these points is of any assistance to the appellant in challenging the Commission’s finding

122 The issue is whether, had Mr Fabbri not been dismissed, it is likely that his employment would have continued for a period

greater than six months. There was no direct evidence on this issue given by either Mr Fabbri or Mr Triscari, nor any of the
other witnesses. From the point of view of the appellant, this important issue is one about which it could have given evidence.
In the absence of that evidence, the task facing the Commission at first instance was not made any easier.
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123 Nevertheless, there is evidence from which the Commission at first instance could have reached the finding which she did.

There is evidence from Mr Smith that Mr Fabbri’s work ethic was “pretty good” (AB 82). Mr Triscari’s own evidence is that it
had not been his intention to dismiss Mr Fabbri, but rather to offer him another job (AB 116, 164). Indeed, Mr Triscari’s own
evidence is that he had no intention of “letting Mr Fabbri go” (AB 181) and this extended to even offering the pre-delivery job
again to Mr Fabbri after he had lodged his claim of unfair dismissal (AB 176). All this evidence supports the conclusion that
had the dismissal not occurred, it is likely Mr Fabbri would have remained employed by the appellant.
124 I accept there is evidence from Mr Triscari regarding why he made the decision to remove Mr Fabbri (AB 151). Nevertheless,
this does not appear to indicate he would have dismissed Mr Fabbri. Rather, Mr Fabbri would have been moved. Mr Fabbri
had been employed for two years, there had been no formal or other warnings given to him about his work performance and
Mr Triscari’s own evidence is that he is not in the habit of sacking people (AB 157). In relation to another employee who he
had dismissed after five warnings, Mr Triscari’s evidence suggested that he regarded that situation as either exceptional or at
least distinct from the circumstances of Mr Fabbri.
125 In the light of that evidence, Ms Morrison’s evidence that some changes continued to occur in the workshop, or even that there
had been some improvement since Mr Fabbri left, does not lead to the conclusion that therefore it is more likely than not Mr
Fabbri would not have remained with the respondent for a reasonable lengthy period. Although it was submitted on appeal that
Mr Fabbri may have been incapable of having an ongoing team relationship as required in such middle management positions,
it is not clear that that submission is supported by the evidence before the Commission at first instance. Had the appellant
given evidence on this point before the Commission at first instance it may have resulted in the Commission reaching a
different conclusion. It did not do so and I am not satisfied that the Commission at first instance misused the advantage she had
in assessing the evidence having seen the witnesses first hand. I consider that the conclusion was she reached one that was
reasonably open to her on all of the evidence and the ground of appeal is not made out.
COMISSIONER S WOOD—
126 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree and have nothing to add.
THE PRESIDENT—
127 For those reasons the Full Bench dismissed the appeal.
Order accordingly
_________
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6

INTRODUCTION
These are the joint reasons for decision of Commissioner Kenner and myself.
This is an appeal brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the
Act”), against the decision of the Commission, constituted by a single Commissioner, made in matter number CR 54 of
2002 on 6 August 2002.
The notice of appeal does not identify the part or parts of the decision appealed against. However, it is clear from the grounds
of appeal and the submissions made that the appeal is only against paragraph (A) of the decision, namely a declaration that
“the matter referred to the Commission is an industrial matter and the Commission has jurisdiction to enquire into and deal
with it”.
The grounds of appeal are somewhat repetitious, but can be summarised as follows:(a) That the Commissioner erred in finding that she had jurisdiction to hear and determine the matter because she
was precluded from so doing because of the provisions of s.7D of the Act, as it then read.
(b) That the Commissioner erred in finding the Commissioner had the jurisdiction to interpret and apply the
workplace agreement contrary to the evidence of the respondent’s witnesses, and without power, and contrary
to the Act.
(c) There was a similar complaint about a finding that part-time employment could exist where 38 hours per week
of work was performed.
(d) There was also a complaint that Commissioner erred in finding that there were two contracts of employment.
It was common ground that the decision was a finding as that word is defined in s.7 of the Act, and as it was then defined.
S.7 defined “finding” as follows:““finding” means a decision, determination or ruling made in the course of proceedings that does not finally
decide, determine or dispose of the matter to which the proceedings relate;”
Accordingly, the appellant was required to establish that s.49(2a) permitted the appeal to lie.
S.49(2a), reads as follows:“(2a) An appeal does not lie under this section from a finding unless, in the opinion of the Full Bench, the matter is
of such importance that, in the public interest, an appeal should lie.”

BACKGROUND
The appellant golf club employed one Trudy Ann Jackson in duties in the bar and kiosk until, as she alleged, she was harshly,
oppressively and unfairly dismissed in March 2002.
8
The respondent is an “organisation” of employees as defined in s.7 of the Act.
9
The respondent made application for a compulsory conference pursuant to s.44 of the Act, by application filed on 20 March
2002, alleging that Ms Jackson had been unfairly dismissed by the appellant. The complaint was that on 1 March 2002 the
respondent reduced her hours to 17 a week without her consent and that this, together with other facts particularised,
constituted a harsh, oppressive and unfair dismissal (see s.AB4) and that further, the manager said that he only wanted casual
staff. Her own evidence was that “my part-time hours were affected first,” and “it wasn’t until my full-time hours were cut
completely before they could do anything.”
10 A conference took place on 2 April 2002 in the Commission. The matter was then, at the request of the agent for the appellant,
brought on for hearing to determine whether there was jurisdiction in the Commission to hear and determine the matter, and,
for that matter, to summon the parties to a conference.
11 The memorandum of dispute, in its most relevant part, reads as follows:“The Respondent maintains that the employment of Ms Jackson is currently pursuant to a registered Workplace
Agreement. On this basis there is no jurisdiction for the Commission to hear this matter as there is no provision in
the Workplace Agreement to involve the Commission in any dispute concerning Ms Jackson’s employment.”
7
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It was common ground that a workplace agreement, as defined in the Workplace Agreements Act 1993 (hereinafter referred to
as “the WA Act”), to which the respondent and Ms Jackson were parties, was in force from 23 September 2001, until her
dismissal.
A copy of the agreement (see page 108 of the appeal book) was in evidence. The Commissioner at first instance determined
that she was not prohibited by s.26A of the Act from informing herself as to the contents, because the Commission was not
exercising the jurisdiction conferred on it by the Act to enquire into and deal with any industrial matter, but was in fact
determining whether the Commission had jurisdiction.
S.26A(a) of the Act reads, in its relevant provision, as follows:“In the exercise of its jurisdiction the Commission shall not—
(a)
receive in evidence or inform itself of any workplace agreement or any provision of a workplace agreement;
or”
The Commissioner at first instance further found that from late December 2001, Ms Jackson, as a result of taking on a full-time
position, was working under two separate contracts of employment, one in a full-time position of 40 hours, and one which was
her pre-existing part-time position wherein she worked 14 hours per week, and which was the express subject of the workplace
agreement.
In September 2001, after an interview with Ms Jenny Savage, a director of the appellant, Ms Jackson was offered employment
with the respondent, this being “casual work” to be performed on Friday, Saturday and Sunday afternoons. The work was to be
on a “part-time” basis, where she worked approximately 14 hours per weekend. After the first month of her employment,
however, she was engaged to work varying hours, and in some weeks she worked between 14 and 28 hours per week. It is
arguable that her employment was not casual, but “part-time”.
We should add that, at the same time, she had casual employment with another employer.
In November or early December 2001, another employee, a Ms Anwin, gave notice of termination of her employment and left
the employ of the appellant.
Mr Paul Steven Savage, the appellant’s golf course manager at the time of the hearing, but then its general manager,
approached Ms Jackson and asked her if she wanted to occupy the position left vacant by Ms Anwin.
On 14 December 2001, he asked her if she could take up the position as soon as possible. He told her that it was a full-time
permanent position. He also told her that she would receive holiday pay and sick pay and that the position involved 40 hours
work per week.
At her request, she was allowed to “keep her part-time” job. On the basis that she could keep her part-time job of 14 hours per
week and occupy the full-time position, she accepted the offer to work the 40 hours per week and terminated her position as a
casual employee with the other employer.
On 19 December 2001, she commenced working full-time and did so until 3 March 2002. She continued to do weekend work
and was doing it at the time of the hearing.
On 21 December 2001, Ms Jackson approached Mr Savage seeking a new workplace agreement to cover her extra hours.
Mr Savage was, however, too busy at the time to deal with the matter.
Mr Mark Guthrie replaced Mr Savage as the general manager, and Ms Jackson approached him about a wage underpayment of
$247.00. Later, her hours of work were reduced against her wishes.
It was not in issue at first instance that Ms Jackson entered into a part-time agreement in September 2001 when she
commenced employment with the appellant. This was not only a part-time agreement, but was the subject of a workplace
agreement. This agreement provided for her working 14 hours per week. No other workplace agreement was signed by
Ms Jackson up until the hearing of the matter in the Commission. Both full-time and part-time workplace agreements were
offered to employees by the appellant.
These were the findings of the Commissioner at first instance, and they were not contested before the Full Bench.
ISSUES AND CONCLUSIONS
It was conceded on behalf of both parties that the Act, before it was amended, in particular by the repeal of s.7D on 1 August
2002, applied to the proceedings before the Full Bench and applied at first instance.
S.7D, as it then applied, read, in its relevant parts, as follows:“(1)
Where any employer and any employee are parties to —
(a)
an agreement that has been lodged for registration as a collective workplace agreement under
Division 4 of Part 2 of the Workplace Agreements Act 1993; or
(b)
a workplace agreement that is in force under that Act,
the powers in section 44 shall not be exercised by the Commission —
(c)
to summon that employer or employee under that agreement to attend at a conference in relation to
any matter (including industrial action) affecting, relating to or arising out of —
(i)
that agreement; or
(ii)
if that agreement has expired or is about to expire, the making of a new workplace
agreement in its place;
or
(d)
to deal with any matter affecting, relating to or arising out of —
(i) the relationship of that employer and that employee while that agreement is in force; or
(ii)
that agreement after it has expired, unless the agreement provides for the Commission to do
so.”
S.7A is significant, too, in that it provides as follows:“Without limiting the other provisions of this Part, this Act has effect subject to the Workplace Agreements
Act 1993.”
Further, and significantly, by s.7B, it is provided:“Where any employer and any employee are parties to a workplace agreement, they are not, in relation to one
another, within the definitions of “employer” and “employee” respectively in section 7(1).”
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Further, s.7C augments that restriction further. In its relevant parts, that section reads as follows:“(1)
Where any employer and any employee are parties to any workplace agreement, a matter that is part of the
relationship between that employer and that employee —
(a)
is not —
(i)
an industrial matter; or
(ii)
capable of being agreed to be an industrial matter,
for the purpose of the definition of “industrial matter” in section 7(1);
(b)
is not capable of being determined under section 24(1) to be an industrial matter; and
(c)
cannot be referred to the Commission under section 80ZE.
…
(3)
Subsection (1) also applies where —
(a)
a workplace agreement has expired; and
(b)
an arrangement is in force between the parties to that agreement of the kind referred to in
section 19(4)(b) of the Workplace Agreements Act 1993,
except to the extent that the employer and any employee agree that any matter is to be treated as an
industrial matter between them.”
By s.3 of the WA Act, a workplace agreement is defined as follows:““workplace agreement” means an agreement of the kind described in section 5 and where the context so requires
means an agreement of that kind that is in force.”
S.4 of the WA Act provides that the WA Act has effect despite any provision of the Industrial Relations Act 1979 (the Act).
S.5 of the WA Act, which prescribes the purpose and effect of workplace agreements, along with other sections in the same
part, provides as follows:“(1)
Workplace agreements are agreements —
(a)
made between employers and employees; and
(b)
providing for some or all of the rights and obligations that employers and employees have in
relation to one another, including rights and obligations that are to take effect after termination of
employment.
(2)
A workplace agreement may —
(a)
cover a single workplace or a number of workplaces;
(b)
apply to the employment relationship between the parties in any place or circumstances.
(3)
Nothing in this Act is to be taken to prevent —
(a)
any contract of employment and a workplace agreement between an employer and employee being
entered into at the same time; or
(b)
any contract of employment between an employer and any employee being in the form of a
workplace agreement.
It is clear, of course, that a workplace agreement does not displace the contract of employment between an employer and an
employee, but while in force has effect as if it formed part of that contract and regardless of any provision of that contract.
Relevantly, there is implied in every workplace agreement (see s.6(2)) a provision that the employer must not unfairly, harshly
or oppressively dismiss from employment any employee who is a party to the agreement (see s.18).
S.21 of the WA Act requires the agreement to set out provisions for dealing with any question or dispute which arises between
the parties about the meaning or effect of the agreement.
Variations to the agreement can only be effected by a new workplace agreement while it is in force (see s.24(1) and (2) of the
WA Act). They cannot be in the form of a separate variation agreement (see s.24(2)).
The parties to a workplace agreement may enter into an agreement in writing cancelling the workplace agreement.
Enforcements of the agreement may only take place in the “industrial magistrate’s court” (see s.50 of the WA Act).
This matter was not a s.7G matter under the Act. The matter was one where the arbitrator under the grievance procedure in the
workplace agreement, required to be inserted in the workplace agreement, was to be nominated by the Chief Commissioner. It
was correctly not submitted otherwise. The proceedings at first instance were obviously not arbitration proceedings pursuant to
the agreement, but proceedings pursuant to s.44 of the Act, commencing with a s.44 compulsory conference. Thus, the matter
was not a s.7G matter.
In this case, the appellant and respondent were parties to a “workplace agreement” as defined, (see s.3 of the WA Act) which
was in force at all material times. Accordingly, prima facie, the Commissioner at first instance was prohibited from exercising
any power under s.44 of the Act to summon any person to a conference in relation to any matter arising out of, relating to or
affecting that agreement, or about the making of a new workplace agreement in its place (see s.7D(1)(b) and (c) of the Act).
The conference did not relate to the latter matters.
By s.7D(1)(d), these powers to summon to a conference may not be exercised by the Commission to deal with any matter
“affecting, relating to or arising” out of the relationship of that employer or employee whilst it is in force (or even the
agreement after it has expired).
In this case, the Commissioner could not have jurisdiction for the following reasons:a)
Whilst the agreement was in force, neither party is an “employer” or an “employee” for the purposes of and as
defined in s.7 of the Act (see s.7B).
b)
There cannot be an “industrial matter” unless it involves an “employer” or employee as defined in s.7. (See
the definition of “Industrial matter” in s.7).
c)
This employer and employee are not therefore an “employer” and “employee” as defined in s.7.
d)
The matter is not an “industrial matter” as defined in s.7, either therefore. There was no industrial matter and
s.23 could confer no jurisdiction.
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S.7D(1)(c) & (d) prohibits the Commission from using s.44 to summon parties to attend a conference to deal
with “any matter affecting, relating to or arising out of the relationship of that employer and that employee
while that agreement is in force.”
It is clear to us that the matter was one which affected, related to or arose out of an “employment relationship”
within the meaning of s7D(1)(d) while the agreement was in force.
It did so because it related to a contract which might have been a variation of the existing contract of
employment, or which the parties contemplated should be replaced by a new contract and as a part of that
contract a new workplace agreement. In our opinion, it is somewhat artificial to say that an employee who
agrees to do a full-time job as well as her existing part-time job is entering into a second contract. It is more
likely to be a variation of the first contract. In any event, since the employment relationship existed because of
a contract of employment, the variation or termination of the contract of which the workplace agreement is
clearly part is, without doubt, and manifestly, a matter “affecting, relating to or arising out of the relationship”
of the parties whilst the agreement is in force. Indeed, that process of affecting, relating to or arising out of,
arises in a fundamental way in that a contract of employment (ie) the employment relationship was varied or
replaced and terminated.
Further, and alternatively, even if the part-time and the full-time agreements were separate agreements and
were terminated and either dismissal was also alleged to be unfair, then the matters plainly would be covered
by s.7D(1)(d) of the Act for those reasons too, because the employment relationship brought about by the
contracts of employment would be terminated also.
For those reasons, it is clear that no jurisdiction existed under s.44 of the Act, and, as we find, the
Commissioner at first instance erred in so finding.

S.49(2a) of the Act
We are satisfied that this was, in the words of s.49(2a), an appeal against a finding which should lie, because the Full Bench
should reach the opinion that the matter of appeal is of such importance that in the public interest an appeal should lie. That is
the case because a question of jurisdiction arises which relates to a whole genus of agreements under another statute.
45 That they will undergo statutory metamorphosis by virtue of the repeal of s.7D(1)(d) and the amendments to the WA Act are, of
course, not to the point. Such agreements still exist. The Commission’s jurisdiction may well still be questioned in relation to
them.
46 We are satisfied, therefore, that, for those reasons, an appeal should lie, not the least because this was a matter which was
outside the jurisdiction of the Commission.
Finally
47 For those reasons, we would uphold the appeal, having determined that it should lie. We would quash the order and declaration
made at first instance as incompetent.
COMMISSIONER S WOOD—
48 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree and have nothing to add.
THE PRESIDENT—
49 For these reasons the appeal is upheld and the order and declaration made at first instance quashed.
Order accordingly
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agent, on behalf of the appellant and Ms S Northcott, Union Official, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter and reasons for decision being delivered on the 6th day of December 2002, it is this day, the 6th
day of December 2002, ordered as follows:(1)
THAT appeal No FBA 42 of 2002 be and is hereby upheld.
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THAT the order and declaration of the Commission made on 6 August 2002 in matter No CR 54 of 2002 be and
are hereby quashed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
President.
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THE PRESIDENT—
1
2
3

4

INTRODUCTION
This is an appeal by the abovenamed appellant, Steven James O’Brien (hereinafter called “Mr O’Brien”), against the decision
of the Commissioner at first instance made on 13 March 2002 in application No 778 of 2001.
It would seem that the whole of the decision is appealed against, at least from the submissions.
The decision is in the following terms (see pages 63-64 of the appeal book (hereinafter referred to as “AB”)):“(A) ORDERS THAT leave be granted to amend the claim for compensation from 3 months’ lost earnings to
6 months’ remuneration.
(B)
ORDERS THAT the application filed in the Commission on 1 November 2001 for orders pursuant to
s.27(1)(l) to amend the Notice of Application otherwise be dismissed.
(C)
DECLARES THAT the dismissal of Steven James O’Brien by Perth Metalwork Co. Pty Ltd was unfair and
that reinstatement is impracticable;
(D)
ORDERS THAT—
(1)
Perth Metalwork Co. Pty Ltd pay Steven James O’Brien the sum of $4998.90 (less tax) by way of
compensation for the dismissal that occurred; and
(2)
Perth Metalwork Co. Pty Ltd pay to a superannuation fund nominated by Steven James O’Brien the
sum of $388.62 by way of compensation for the dismissal that occurred; and
(3)
Perth Metalwork Co. Pty Ltd pay Steven James O’Brien the sum of $30.00 being reimbursement to
which he is entitled.”
GROUNDS OF APPEAL
The appeal is on the following grounds (see pages 2-7 (AB)):“1.
The Commissioner erred in holding that the appellant caused the respondent to incur loss during the course
of his employment. In particular, the Commissioner erred in—
(a)
confusing the normal constructive criticism, advice and feed-back that is common to many
employment relationships, and particularly during the initial period of employment when the
employee is still learning the tasks or assignments that he is required to undertake and the
employer’s procedures for effecting those tasks or assignments;
(b)
thinking that any loss caused by the appellant’s lack of familiarity or experience with a particular
task or assignment was the fault of the appellant rather than of the respondent;
(c)
holding that the appellant caused the respondent to incur time and cost in
•
the Inglewood Soccer Club estimate
•
the Bunnings Warehouse estimate
•
the Bateman Road Mount Pleasant estimate; and
(d)
thinking that the appellant made other errors when there was no evidence led to indicate that there
were such errors.
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The Commissioner erred in holding that the employment was subject to a period of review in the sense that
if the review was unfavourable to the appellant the respondent could lawfully and fairly terminate the
appellant’s employment. In particular, the Commissioner erred in—
(a)
confusing a review of the employment and of the terms and conditions of the contract of
employment with the concept of probation; and
(b)
thinking that a future review of the appellant’s performance could have led to a lawful dismissal that
was not harsh, unjust or unfair.
The Commissioner erred in holding that there was any reason for the respondent to be dissatisfied with the
appellant’s performance. In particular, the Commissioner erred in—
(a)
thinking that there was any genuine reason for the respondent to be dissatisfied with the appellants
performance; and
(b)
thinking that there was any evidence that would have led the appellant to believe that the respondent
was dissatisfied with his performance.
The Commissioner erred in not awarding compensation for the loss caused by the dismissal. In particular,
the Commissioner erred in—
(a)
holding that the respondent could have fairly dismissed the appellant after a further six weeks
because it was more likely than not that the respondent would not have continued the employment
beyond the period of probation to which the respondent’s manager believed the employment was
subject when the Commissioner had found that the employment was not subject to a period of
probation;
(b)
holding that it was more likely than not that the appellant would not have remained in employment
indefinitely; and
(c)
holding that the employment would not have continued indefinitely when there was no evidence of
probative value to support a conclusion that the appellant would have left of his own accord or that
the respondent would have been able to dismiss the appellant in non-legally remedial circumstances.
The Commissioner erred in not computing the appellant’s weekly loss caused by the dismissal as the weekly
remuneration to which he was entitled rather than the weekly remuneration that he was being paid at the
time of his dismissal. In particular, the Commissioner erred in—
(a)
not taking into account the amount of remuneration to which the appellant was entitled by the
operation of The Draughtsmen’s, Tracers’, Planners’ and Technical Officers’ Award No. R11 of
1979 (“the Award”) on the employment; and
(b)
not recognising the principle that the loss was the remuneration to which he was entitled when he
had determined the appellant’s weekly loss as being based on an annual salary of $40,000 as agreed
in the contract of employment which governed the employment, i.e. the remuneration to which he
was entitled under the contract, rather than being based on an annual salary of $42,000 which he
was being paid in error, i.e. what he was actually being paid at the time of his dismissal.
The Commissioner erred in not affording natural justice to the appellant in failing to allow him to argue his
case. In particular, the Commissioner erred in—
(a)
not allowing the appellant to lead evidence as to the applicability of the Award to his employment
when the appellant’s case was that the loss caused by the dismissal was dependant on the
remuneration to which he was entitled under the Award; and
(b)
not allowing the appellant to argue his case that the loss caused by the dismissal was dependant on
the remuneration to which he was entitled under the Award.
The Commissioner erred in failing to give reasons for not determining the amount to which the appellant
was entitled under the Award as a necessary step in determining the loss caused by the dismissal. In
particular, the Commissioner erred in—
(a)
not giving reasons for not hearing the appellants evidence as to the applicability of the Award;
(b)
not giving reasons for not computing the remuneration to which the appellant was entitled under the
Award; and
(c)
not giving reasons for not awarding compensation for loss caused by the dismissal based on the
remuneration to which the appellant was entitled under the Award.
The Commissioner erred in failing to apply the fundamental principle that a party should be allowed to
amend the proceedings when there was no prejudice to the other party. In particular, the Commissioner
erred in—
(a)
not determining whether there any prejudice to the respondent;
(b)
not having regard to the appellant’s right to bring a claim in any event for a denied contractual
benefit and a claim for a payment of an amount to which the claimant was entitled under an award
in separate proceedings;
(c)
not having regard to the intent of Parliament in enacting s23A(1)(a) of the Industrial Relations Act
1979 to allow an employee who claimed that he had been unfairly dismissed to have all of the
claims arising out of his employment determined in one proceeding; and
(d)
not having regard to the requirement to determine the question of whether the remuneration to
which a claimant in an unfair dismissal claim was entitled under an award governing the
employment was a necessary step in determining the compensation to be awarded for loss caused by
the dismissal and the maximum compensation that could be awarded under s23A(4) of the
Industrial Relations Act 1979.
The Commissioner erred in not having regard to the respondent’s failure to comply with the requests made
by the Commissioner at the conference held on 16 July 2001 to provide—
•
specified further and better particulars in respect of two statements made by the respondent in its
Answer and Counter Proposal;
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•
extracts from the estimate sheets completed by the appellant; and
•
a detailed statement of the appellant’s final pay.
10.
The Commissioner erred in not allowing the proposed amendment seeking the monetary value of a benefit
that had been denied under his contract of service, that is the period of notice to which he was entitled under
the contract. In particular, the Commissioner erred in—
(a)
not allowing the amendment when the respondent did not argue, and the Commissioner did not find,
that it would suffer any prejudice if the amendment was allowed;
(b)
holding that the claim was not a “true issue in controversy” between the parties;
(c)
not making an order for the payment of the remuneration that the appellant would have earned
during the period of notice to which he was contractually entitled when he made an order for the
payment of $30 in respect of a denied contractual benefit which had not been raised as an issue in
controversy; and
(d)
holding that there was little chance of success and that the circumstances in Blakeley v Vanpress
(1989) 5 SR (WA) 133 were not applicable to the appellant in this case.
11.
The Commissioner erred in not allowing the proposed amendment seeking the recovery of entitlements
arising under the Award. In particular, the Commissioner erred in—
(a)
holding that the claim was “something of an afterthought”;
(b)
holding that the claim was not a “true issue” between the parties;
(c)
holding that s23A(1)(a) of the Industrial Relations Act 1979 did not extend to the recovery of
entitlements arising under a State award;
(d)
thinking that the appellant’s submissions sought to distinguish the decision in Chapman v JL and
MN Rossiter t/a Armine Painting Services (1998) 78 WAIG 4900 when the appellant’s submissions
were that that decision was wrong in law;
(e)
thinking that the recovery of an entitlement arising under a State award is the same thing as an
enforcement of a State award in the sense that the term “enforcement” is used in s83 of the
Industrial Relations Act 1979; and
(f)
that the decision in WA Aboriginal Media Association v Hoffman (2000) 80 WAIG 4329 is
applicable to the recovery of entitlements arising under a State award.
12.
The Commissioner erred in not allowing the proposed amendment seeking compensation for injury caused
by the dismissal. In particular, the Commissioner erred in—
(a)
holding that the claim was not a “true issue” between the parties;
(b)
holding that it might be open to the respondent to request the appellant to attend a medical
practitioner to establish his claim that he suffered injury caused by the dismissal.
13.
The Commissioner erred in not having regard to s26(1)(a) and s26(2) of the Industrial Relations Act 1979.
AND THE APPELLANT SEEKS THE FOLLOWING ORDERS—
•
the appeal be allowed;
•
the rate of remuneration on which the appellant’s loss is to be determined is the remuneration to which the
appellant was entitled by operation of The Draughtsmen’s, Tracers’, Planners’ and Technical Officers’
Award No. R11 of 1979 on the employment;
•
the rate of remuneration on which the statutory cap in s 23A(4) of the Industrial Relations Act 1979 is to be
determined is the remuneration to which the appellant was entitled by operation of The Draughtsmen’s,
Tracers’, Planners’ and Technical Officers’ Award No. R11 of 1979 on the employment;
•
the appellant be awarded compensation for loss caused by the dismissal of six months’ remuneration;
•
the appellant be allowed to amend his application as requested in his Notice of Application lodged on
1 November 2001, and the claims in those amendments that were not allowed be heard by the Full Bench or
in the alternative be remitted to the Commissioner for determination.”
5

BACKGROUND
Mr O’Brien made application to the Commission pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”) alleging that the respondent employer had harshly, oppressively or unfairly dismissed him
from his employment. There was initially a claim for compensation, only. That application was filed on 7 May 2001 in the
Commission. The application was opposed.

INTERLOCUTORY APPLICATIONS – BACKGROUND AND FINDINGS
On 24 October 2001, Mr O’Brien lodged a notice of application for an order for further and better particulars. The parties were
aware, since at least 3 October 2001, that the substantive matter was listed for hearing on 15 November 2001.
7
On 1 November 2001, Mr O’Brien lodged an application to amend the substantive notice of application in this matter.
8
The substantive matter had by then been listed for hearing and determination on 15 November 2001, and the Commissioner at
first instance then heard the two interlocutory applications as a matter or urgency on 8 November 2001.
9
Mr Richardson, who appeared on behalf of Mr O’Brien on 8 November 2001, did not press for an order regarding further and
better particulars. Accordingly, that application was dismissed.
10 The Commissioner at first instance did, however, request each party to provide to the other within 24 hours of the
commencement of the substantive hearing in the matter, copies of any documents upon which they intended to rely of which
the opposing party did not have a copy. The Commissioner then dealt with the application to amend the notice of application
which related to the fact that the substantive application before the Commission was a claim of harsh, oppressive or unfair
dismissal and was made on 7 May 2001. That hearing was adjourned for other interlocutory matters to be dealt with, the
substantive matter having been listed for hearing on 15 November 2001.
11 The Commissioner at first instance observed that for Mr O’Brien to now seek leave to amend his claim at such late notice in
these circumstances, was an application made “extraordinarily late”, as observed by Mr Watters (of Counsel), who appeared
for the respondent at first instance.
6
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The amendments sought were as follows:“AND THE APPLICANT SEEKS—
an order pursuant to Section 27(1)(l) allowing the amendment of the Applicant’s claim.
…
Orders sought pursuant to section 23
An order that the respondent pay to the applicant the following amounts in respect of a contractual benefit that he
was denied.
…
Orders sought pursuant to section 23A(1)(a)
An order that the respondent pay to the Applicant the following amounts to which he is entitled.
…
Orders sought pursuant to section 23(1)(ba)
An order that the respondent pay the applicant for loss and injury caused by the dismissal.
…”
Contractual Benefit Claim: Reasonable Notice - Findings
13 Mr O’Brien sought to amend his notice of application by introducing a new claim that he had been denied a benefit to which he
was entitled under his contract of service. What he sought to allege was that it was a term of his contract of service that he
would be entitled to reasonable notice of 26 weeks. There was no suggestion prior to this, the Commissioner held, that
Mr O’Brien considered that he had been denied reasonable notice, and this was a substantial and significant issue which had
not been raised prior to this.
14 A conference was held on 16 July 2001 without this issue having been raised and there was no explanation as to why this issue
had only now been raised in close proximity to the commencement of the hearing.
15 The Commissioner observed that an amendment to the application should be permitted if it is necessary to allow the true issues
in controversy to be resolved and if it will not result in injustice to the other party which is not capable of being compensated
by an award of costs The Commissioner observed that he was not convinced that the amendment now sought to be made
raises a “true issue in controversy” between the parties. This was the first time, according to the Commissioner, that
Mr O’Brien alleged that he was entitled to a notice period of 26 weeks, and Mr Richardson, in fact, conceded that the claim
really being made would lie somewhere between “two weeks and 26 weeks”. That, however, did not reveal that the period of
notice had been of itself an issue.
16 On what was before the Commissioner at first instance, Mr O’Brien did not say that the circumstances found applicable in
Blakeley v Vanpress (1989) 5 SR(WA) 133 were applicable to him. In that case, Mr Blakely had been employed for seven
weeks before his dismissal, but it was a term of his contract that he be employed for a minimum period of 12 months in
circumstances where he left his previous employment of 15 years and moved with his family from Adelaide to Perth. There
was no other authority cited to support the amendment.
17 Leave to amend was refused because the amendment being sought did not represent a true issue between the parties, but, in
fact, was something of an afterthought on the part of Mr O’Brien and represented a claim which the Commissioner at first
instance held stood little chance of success.
Claim Regarding Benefits Due Arising from an Award - Findings
18 Mr O’Brien sought to amend, also, to assert that Mr O’Brien’s employment was governed by the terms of The Draughtsmen’s,
Tracers’, Planners’ and Technical Officers’ Award 1979, No R 11 of 1979 (hereinafter referred to as “the award”). He wished
to claim that he had not been paid in accordance with the award and to seek an order pursuant to s.23A(1)(a) of the Act for the
entitlements which he said were due to him by virtue of the award.
19 In his notice of application, however, Mr O’Brien indicated that he did not believe his employment was covered by any award,
and again this was said by the Commissioner at first instance to constitute an afterthought, as it clearly was open to say given
the time lapse.
20 Next, the Commissioner said, as a matter of jurisdiction, referring to the decision of Kenner C in Chapman v J L and M N
Rossiter t/a Arunine Painting Services (1998) 78 WAIG 4900, that s.23A(1)(a) of the Act did not give the Commission the
power to make an order for the payment of an amount to which the employee was entitled under an award of this Commission.
The Commissioner then agreed with what Kenner C said and held that an Industrial Magistrate is given the exclusive
jurisdiction to deal with the enforcement of an award.
21 The Commissioner also referred to WA Aboriginal Media Association v Hoffmann (2000) 80 WAIG 4329 (FB) where it was
held that the word “entitled” in s.23A(1)(a) does not confer jurisdiction on the Commission to order payment of amounts due
to an employee under a Federal award. The Full Bench reached this decision on the basis that the enforcement of a Federal
award is specifically provided for in the relevant statute. In the same way, the enforcement of a State award is a matter
specifically provided for in the relevant statute, and that statute confers exclusive jurisdiction to do so upon an Industrial
Magistrate. Accordingly, that leave to amend the claim was refused.
Claim for Compensation for Loss - Findings
22 The substantive application sought compensation for “three months lost earnings, costs involved in closing and re-opening
business”. Paragraphs 17 to 21 inclusive of the proposed amendment, according to the Commissioner at first instance, sought
to particularise the claimed compensation by indicating that the loss caused by the dismissal was significantly more that the
statutory cap of six months’ remuneration. This, the Commissioner held, did little more than particularise the compensation
already being sought, and to the extent that the claim for compensation was extended from three months to the six month
statutory ceiling he did not believe that this caused sufficient prejudice to the respondent for it to be rejected. The
Commissioner therefore gave leave to amend the claim.
Claim for Compensation for Injury Caused by the Dismissal - Findings
23 Paragraphs 22 to 24 of the proposed amendment sought to claim compensation for injury. There was no doubt that s.23A of the
Act gave the Commission the power to award compensation for injury arising from a dismissal. The Commissioner noted that
there was no suggestion of injury arising from the dismissal referred to in the notice of application in the substantive matter
lodged in the Commission on 7 May 2001, nor in any other proceedings until just before this hearing on 15 November 2001.
12
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The Commissioner at first instance held that in his view the notice of application in the matter raised the same issues as did Mr
O’Brien seeking to amend the application to claim a denied contractual benefit. For similar reasons, he was not satisfied that
the amendment being sought represented a true issue between the parties and leave would not be granted to amend Any claim
for compensation arising from the dismissal was therefore limited to the matters set out in the original notice of application as
that was amended by paragraphs 17 to 21 inclusive of the proposed amendments. The application was otherwise dismissed.
The Application Proper - Background
25 There was evidence given for the appellant, the applicant at first instance, by himself and by his uncle, Mr Colin John Pearce, a
financial consultant. There was evidence given for the respondent by Mr Mario Galipo, a director of the respondent and the
workshop manager, as well as by Mr Carl Cicanese, the manager.
26 Mr O’Brien’s claim was that his dismissal on 9 April 2001 was harsh, oppressive or unfair. He had been employed by the
respondent for six weeks from 26 February 2001 until the date of his dismissal on 9 April 2001. He was employed as an
estimator by the respondent. He said that he was approached by the respondent to work for it as an estimator. The person who
approached him was Mr Carl Cicanese, the manager. It would seem that the business of the respondent company is fabrication
of metal structures. He said that he was not given reasons for his dismissal, and he did not seek reinstatement. Originally he
sought compensation in an amount equal to three months’ lost earnings and the costs involved in the closing and re-opening of
his own private business.
27 The respondent’s case was that one of the conditions of his employment was a probationary period of three months, that it was
clear that during that period Mr O’Brien was not capable of performing the basic duties of estimating and site measurements,
and that on 9 April 2001 he was advised that he was considered unsuitable for the estimator’s position, and when he asked why
it was fully explained to him. He was offered an alternative position within the company as the workshop foreman or manager,
and this was rejected by him, it being alleged that he became aggressive and emotional and yelled abuse until he left the
premises.
28 Mr O’Brien strongly denied that he was employed for a probationary period and gave his evidence-in-chief by way of an
affidavit. He notes in the affidavit that the actual words and language used in it are not always his own words but rather the
words and language of his agent, but confirmed it as being true and accurate. He had completed an apprenticeship as an
engineering tradesperson (fabrication) in February 1996. Before he entered into employment with the respondent, he ran his
own business called Quality Design Steel, and it is this business which he has re-established after his dismissal. His evidence
was that he was never told that his performance was unsatisfactory and that he was in danger of being dismissed for
incompetence or for unsatisfactory performance.
29 In January 2001, Mr O’Brien was contacted by Mr Carl Cicanese, whom he understood to be the manager of the respondent,
who offered him a job. He told Mr Cicanese that he was not able to use a computer at all, although the job was estimating and
quoting for jobs and ordering steel for fabrication and installation (see page 41 (AB)).
30 Mr Cicanese’s evidence was that Mr O’Brien was struggling as an estimator and there were a number of jobs which created
difficulties. They were Inglewood Soccer Club, Bunnings Midland Warehouse, Castlereagh School, Bateman Road, Mt
Pleasant and Palmyra Pizza Hut. The allegations by Mr Cicanese were that Mr O’Brien could not do the job. Mr Cicanese told
him on 9 April 2001 that he was being dismissed because he was unsuitable.
24

31

FINDINGS AT FIRST INSTANCE
The Commissioner at first instance found, and I summarise, as follows:(a)
While there is no specific agreement in the terms of a three month probationary period, it was a term of Mr
O’Brien’s contract of employment that he would commence employment and be subject to a review at a later stage.
(b)
That Mr O’Brien’s employment was subject to a period of review.
(c)
That, whilst his evidence was that he would not have accepted the employment if it had been subject to a period of
probation, he nevertheless accepted the employment on the basis that there would be a review, and that in one sense,
they amount to the same thing in that a review will include at least an assessment by the respondent of the period of
Mr O’Brien’s employment.
(d)
Further, that even though Mr O’Brien suggests that he would not have accepted the offer of employment, which
meant closing down his own business, if he did not have long term prospects of employment, there was no
suggestion by him that he sought a term to be included in his contract of employment that he would be guaranteed a
minimum period of employment or that he would be entitled to a minimum period of notice.
(e)
That it was a term of Mr O’Brien’s contract of employment that it would be subject to review and if no time was
agreed for the review to take place then it could occur at any time after his employment commenced, including six
weeks into his employment.
(f)
That, on the evidence, despite the dispute as to whether he was dismissed or not, Mr O’Brien was, indeed, dismissed
as an estimator, and it is that dismissal that he brings to the Commission claiming unfairness.
(g)
That the evidence did not establish that Mr O’Brien was incompetent, and, in any event, his dismissal was not
summary.
(h)
That while there may have been constructive criticism or advice, he was unaware that his work performance was
such that the respondent considered him unsuitable.
(i)
That it was unfair of Mr Cicanese to attribute blame to Mr O’Brien when it was possible that the blame lay
elsewhere.
(j)
That Mr O’Brien was not given a fair go, that fairness would require, at least, that he be told that his employment
was in jeopardy, and that he was unlikely to survive the period of probation, as Mr Cicanese believed it to be. If
there was a period of probation, as Mr Cicanese believed, the employer must give the employee a proper
opportunity to prove himself/herself and to warn the employee of the possible consequences of a failure to improve.
Provided this is done, an employee who is on probation would have little cause to complain if a decision was taken
during the course, or at the end of the probationary period, to terminate the employment (see East Kimberley
Aboriginal Medical Service v ANF (2000) 80 WAIG 3155 (FB)).
(k)
That Mr O’Brien’s dismissal was unfair for that reason.
(l)
That there was no reinstatement ordered.
(m)
The Commissioner at first instance applied the principles laid down in Bogunovich v Bayside Western Australia
(1998) 79 WAIG 8 (FB)).
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That in his original claim Mr O’Brien stated that his loss should include the loss to him of the costs associated with
the closing and then re-opening his own business. This claim was not pursued.
(o)
That, given Mr Cicanese’s view that Mr O’Brien’s employment was subject to a three month probationary period, it
appears more likely than not that Mr Cicanese would not have continued Mr O’Brien’s employment for more than a
further six weeks. There was nothing in Mr Cicanese’s evidence which could allow a conclusion that he would have
regarded Mr O’Brien’s employment as indefinite.
(p)
That Mr O’Brien did not fail to mitigate his loss in refusing to accept the position in the workshop.
ISSUES AND CONCLUSIONS
Discretionary Decision
32 All of the decision appealed against was a discretionary decision as that is defined in Norbis v Norbis [1986] 161 CLR 513 (see
also Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
33 Also, in addition, the principle in Devries and Another v Australian National Railways Commission and Another [1992-1993]
177 CLR 472 applies where the Commission has made findings, as it did, dependent upon the advantage enjoyed by the
Commission in seeing the witnesses (see also State Rail Authority of NSW v Earthline Constructions Pty Ltd (1999) 73 ALJR
306).
The First Part of the Application to Amend
34 Mr O’Brien sought first to amend his application by introducing what was clearly a new claim, namely that he had been denied
a benefit to which he was entitled under his contract of service, because, as he sought to allege, it was a term of the contract of
service that he would be entitled to reasonable notice of 26 weeks. This issue had not been raised before that time. Indeed, the
Commissioner at first instance observed that there was no suggestion prior to the filing of the application that Mr O’Brien had
been denied reasonable notice, it having not been raised at the conference in the Commission in July 2001 or after the
conference. The Commissioner also observed that there did not appear to be any explanation why the issue had been raised “in
close proximity to the commencement of the hearing”. S.27(1)(m) of the Act certainly does not prohibit such an application
being made. It was contended that one amendment sought was not opposed but I can find no such point of view expressed in
relation to any of the amendments not allowed. (There is no transcript and no evidence that this was the case).
35 I would also add that the power which the Commission was asked to exercise the power to amend conferred by s.27(1) is not a
great deal different from the general power in the Supreme Court under the rules of court which exist to allow an amendment
of a document at any stage of a proceeding. The power of amendment is correctly characterised as existing to determine the
real question in controversy between the parties, or, put another way, to decide the merits of the dispute. The power to allow
amendments is a discretionary power. There is no requirement imposed on the court to allow an amendment. It is all a question
of what the court considers to be just in the circumstances (see Cairns “Australian Civil Procedure” (4th Edition), at page 292).
36 In Abela v Giew (1964) 81 WN (Pt 1) (NSW) 344 at 345, Taylor J said:“If a party satisfies the court that he genuinely desires to amend his pleadings so as to modify or alter an existing
claim or defence as to introduce a new claim or defence he should be permitted to do so subject to proper terms
unless the proposed amendment is obviously futile or would cause substantial injustice which cannot be
compensated.”
37 Lord Brandon summarised the principles for giving leave to amend a pleading in Ketteman v Hansel Properties Ltd [1987] AC
189 at 212:“First, all such amendments should be made as are necessary to enable the real questions in controversy between the
parties to be decided. Secondly, amendments should not be refused solely because they have been made necessary
by the honest fault or mistake of the party applying for leave to make them; it is not the function of the court to
punish them for mistakes which they have made in the conduct of their cases by deciding otherwise than in
accordance with their rights. Thirdly, however, blameworthy (short of bad faith) may have been a party’s failure to
plead the subject matter of the proposed amendment earlier, and however late the application for leave to make the
amendment may have been, the application should, in general, be allowed, provided that allowing it will not
prejudice the other party. Fourthly, there is no injustice to the other party if he can be compensated in costs.”
38 The principle was well expressed, too, by the Federal Court in Londish and Others v Gulf Pacific Pty Ltd (1993) 117 ALR
361 where the Full Court of the Federal Court (Neaves, Burchett and Ryan JJ) held that, in an application to amend the
pleadings before the completion of the hearing, or after the hearing, but before the judgement has been given, the essential
principle is to do justice between the parties, and, broadly speaking, the amendments should be allowed unless the
embarrassment or prejudice caused to the opposing party, if any, cannot be cured by adjournment and costs. The object of the
courts is not to punish parties for mistakes in presenting their case, unless fraudulent or intended to overreach, but to ensure
that a decision can be made on the real matters of controversy. A distinction had to be drawn between an amending party who
is not at fault, or whose fault was slight, and a party who sought to amend as a result of its own carelessness or incompetent
conduct of its case. Since it is plainly intended by the rule that relief might be granted even in cases of the latter kind, the
former had a claim to amend, a fortiori, although still dependent upon the exercise of a judicial discretion.
39 In Ketteman v Hansel Properties Ltd (op cit) at page 220, Lord Griffiths observed that whether an amendment should be
granted is a matter for the discretion of the trial judge and he should be guided in the exercise of the discretion by his
assessment of where justice lies; many diverse factors will bear upon the exercise of the discretion. His Lordship referred to the
strain of litigation, the anxieties raised by the raising of new issues, and the public interest in containing the cost of litigation.
40 In Cairns “Australian Civil Procedure” (op cit), at page 293, the following is observed:“A party therefore should be allowed to make any necessary amendment so that the merits of the controversy are
submitted for the decision of the court. Terms as to costs may be imposed as a condition of the amendment.”
41 In this jurisdiction, of course, there are two significant features. One exists in the terms of s.26(1)(a) of the Act, which requires
the Commission to act according to equity, good conscience and the substantial merits of the case without regard to
technicalities or legal form. The other is that the award of costs is not a generally available form of compensation, so that
amendment for that reason may not be as freely permitted as it would in a jurisdiction where that compensation ((ie) an order
for costs), is freely available.
42 The Commissioner at first instance, in the end, refused the application to amend. At page 36 (AB), paragraph 8, the
Commissioner held:“An amendment to the application should be permitted if it is necessary to allow the true issues in controversy to be
resolved and if it will not result in injustice to the other party which is not capable of being compensated by an
award of costs (compare in the marriage of N & ML Johnson (1997) 22 Fam LR 141 para 105 citing Qld v JL
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Holdings (1997) 141 ALR at 357,8). However, I am far from convinced that the amendment now sought to be made
raises a “true issue in controversy” between the parties. There has been no suggestion until now that Mr O’Brien
considered he was entitled to a notice period of 26 weeks. Mr Richardson was frank enough to concede that the
claim really being made would lie somewhere between “two weeks and 26 weeks” but that does not reveal that the
period of notice has been of itself an issue.”
43

Further, the Commissioner found that there was no previous suggestion that Mr O’Brien considered that he was entitled to a
notice period of 26 weeks, and that Mr Richardson was frank enough to concede that the claim really being made would be
somewhere between “two weeks and 26 weeks”, but that does not reveal the period of notice has been of itself an issue. A
judgment of the District Court in Blakely v Vanpress (op cit) would not seem to advance the matter further, at all. In the end,
the Commissioner found that the claim stood little chance of success and did not represent the true issue between the parties.

44

It was submitted for Mr O’Brien that there would have been no prejudice to the respondent in granting leave to make the
amendments sought, and, in not determining whether there was any prejudice to the respondent, the Commissioner erred.

45

For the respondent, it was submitted that the amendments sought were not relevant to the proceedings which the Commissioner
was required to determine.

46

The application was originally made in this matter on 7 May 2001. It was a claim made alleging unfair dismissal seeking three
months lost earnings and the amount of costs involved in closing and re-opening a business by Mr O’Brien. In my opinion,
read with the other proposed amendments, Mr O’Brien sought at a very late stage to add new “causes of action” and to
substantially alter the course of the litigation in a jurisdiction where compensation and costs is not readily available. Further, it
has not been established that, to make the amendment, would have enabled the decision on the true issues between the parties
to have been made, for the reasons expressed by the Commissioner.

The Second Part of the Application to Amend
By the second application to amend, Mr O’Brien sought to amend the application to claim that he had not been paid in
accordance with the award and to seek an order pursuant to s.23A(1)(a) of the Act for the entitlements which he said were due
to him under the award. Reference was made to s.23A(1)(a) in the form in which then applied. The application is not an
application for compensation, but, in its clear terms, is an application to enforce an award. S.23A(1)(a), as it then read, gave no
power to the Commission to make an order for payment for an amount to which the employee is entitled under an award of the
Commission (see Chapman v J L and M N Rossiter t/a Arunine Painting Services (op cit)).
48 The powers of the Commission under s.23A were subject to the jurisdiction given “subject to this Act”. An employee’s
entitlement under an award is an “industrial matter”, but the exclusive jurisdiction is clearly and unambiguously cast upon an
Industrial Magistrate. The words “order the payment to the claimant of any amount to which the claimant is entitled” do not
and cannot confer jurisdiction on the Commission to make an order for enforcement of an award. The enforcement of a State
award is clearly and specifically provided for in s.83 of the Act which confers exclusive jurisdiction on industrial courts in such
matters. That is supported by the opinion expressed by the Full Bench in WA Aboriginal Media Association v Hoffmann (FB)
(op cit). The word “entitled” in s.23A(1)(a) does not confer jurisdiction on this Commission to order payments under an award,
any more than it confers jurisdiction in claims for unfair dismissal or contractual benefits, which jurisdiction is also conferred
separately and specifically by a separate section.
49 In addition, the initial application clearly and unequivocally contained an assertion that Mr O’Brien did not believe that his
employment was covered by an award. Accordingly, the Commissioner at first instance held, and held correctly, that since it
was such an afterthought it was difficult to understand that it would represent a true issue between the parties.
50 S.23(1) of the Act then provided and still does as follows:“Subject to this Act, the Commission has cognizance of and authority to enquire into and deal with any industrial
matter.”
51 S.23A(1) of the Act then provided as follows:“(1)
On a claim of harsh, oppressive or unfair dismissal, the Commission may—
(a)
order the payment to the claimant of any amount to which the claimant is entitled;
(b)
order the employer to reinstate or re-employ a claimant who has been harshly, oppressively or
unfairly dismissed;
(ba)
subject to subsections (1a) and (4), order the employer to pay compensation to the claimant for loss
or injury caused by the dismissal; and
(c)
make any ancillary or incidental order that the Commission thinks necessary for giving effect to any
order made under this subsection.”
52 It is to be noted, as it was noted by the Commissioner at first instance, that jurisdiction is and was conferred by s.23(1) on the
Commission “subject to this Act”. S.23A then went on to provide the powers which the Commission might exercise in relation
to a claim of unfair dismissal including the right to order compensation for loss caused by an unfair dismissal exist (see
s.23A(1)(ba) as it then read).
53 S.23A(1)(a) significantly also conferred on the Commission in such a claim the power to “order the payment to the claimant of
any amount to which the claimant is entitled”.
54 S.23(1)(h) limited the orders which could be made on a claim of unfair dismissal to those prescribed by s.23A.
55 The evidence was that the respondent by the contract of service contracted to pay Mr O’Brien $40,000.00 per annum. There
was no prescription in express terms for the recovery of an amount not paid under an award, in the Act, save and except that
contained in s.83 of the Act which confers such jurisdiction expressly and specifically on the Industrial Magistrate’s Court and
on no other court or tribunal.
56 S.23A confers jurisdiction “subject to the Act” and therefore subject to s.83. Further, s.23 does not confer a power to act
judicially and enforce existing legal rights.
57 Further, as a matter of interpretation, there is express jurisdiction and power conferred on the Industrial Magistrate’s Court to
the exclusion of any other jurisdiction or power in the Commission to enforce awards. Such a provision has effect to the
exclusion of any general provision in s.23. That is, of course, supported by the fact that s.23 is expressed to be “subject to this
Act”. It therefore cannot be read contrary to s.83 in the jurisdiction conferred thereby (see generally Pearce and Geddes
“Statutory Interpretation in Australia” (5th Edition) 113-115).
47
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The application to amend was in clear and unmistakable terms. The application if made would place before the Commission a
claim to an amount alleged not to have been paid as an award entitlement which is precisely the jurisdiction conferred solely
on the Industrial Magistrate’s Court by s.83(1), and particularly s.83(4) which reads as follows:“(4)
On the hearing of an application under subsection (1) the industrial magistrate’s court may, by order —
(a)
if the contravention or failure to comply is proved —
(i)
issue a caution; or
(ii)
impose such penalty as the industrial magistrate’s court thinks just but not exceeding
$2 000 in the case of an employer, organization or association and $500 in any other case;
or
(b)
dismiss the application.”
59 By the application to amend it was sought to confer jurisdiction on the Commission which it did not have under the Act and the
application to amend was, for those reasons, without merit. I respectfully apply the principle laid down by Kenner C in
Chapman v J L and M N Rossiter t/a Arunine Painting Services (op cit).
60 For those reasons, it is quite clear that that amendment should not have been allowed.
The Third Application to Amend
61 A third application contained in paragraphs 17 to 21 of the application to amend the quantum of compensation already claimed
under a head identified in the particulars of claim was granted.
The Fourth Application to Amend
62 The fourth part of the application to amend was one whereby Mr O’Brien sought leave to amend to claim compensation for
injury, which claim was clearly not made in the original application and not previously referred to in the proceedings.
63 It was submitted on behalf of the respondent that for Mr O’Brien to establish injury (under quantum of compensation) it might
require time for the respondent to consider its position and to request that Mr O’Brien attend a medical practitioner designated
by the respondent.
64 For the same reasons which the Commissioner at first instance expressed in relation to the first head of application to amend,
the amendment was held not to represent a true issue between the parties, and the application was dismissed. For all of the
same reasons which I have advanced above, the Commissioner did not err.
65 Further, an appeal tribunal should be slow to overturn a decision made in an interlocutory matter. Further, it is doubtful that it
was in the public interest that an appeal should lie, since this was a finding as that is defined in s.7 of the Act.
General Findings – The Application to Amend
66 There are a number of factors to be taken into account:(a)
The application was filed on 3 April 2001 and no application was made to amend it until the application to amend
was filed on 1 November 2001. This was almost seven months later.
(b)
No explanation was offered at first instance for that delay.
(c)
The amendments sought were sought to institute claims which in the normal course of events would, could and
should have been included in the application when it was first filed, or at least by amendment shortly after.
(d)
No explanation was offered at first instance for this omission.
(e)
No notice that these claims might be made was ever mentioned at the conference in the Commission in July 2002 or
otherwise.
(f)
The claim for compensation for injury could have no life beyond that of the application at first instance since no
further claim could be made.
(g)
The claims for contractual benefits are not subject to any limitations as to time.
(h)
In the absence of any explanation of the omission of these claims from the application until almost the last minute
before the hearing, the only inference is that the omissions were due to incompetence, carelessness or had
insufficient substance to be included in the original application.
(i)
The addition of the four new claims at such a late stage would involve the respondent in costs that might not be
recoverable and/or force it into an adjournment when the matter had been listed for hearing for some time.
(j)
To allow these amendments would prevent the necessity of making two extra claims to be made separately and
would thus avoid a multiplicity of actions.
(k)
That, there is a consideration that, in the public interest, the cost of litigation should be contained.
(l)
That this sort of amendment adds to the strain of litigation for the parties, not the least being the respondent in this
case.
(m)
That the merit of the claims the subject of the amendments was not demonstrated to and they could not properly be
said to represent matters of controversy between the parties, or of sufficient merit.
(n)
As to the question of amendment to make a claim under the award for the reasons which appear hereinafter, it was a
claim so manifestly devoid of merit that it should not have been allowed.
(o)
It is also relevant that case management is a consideration and the time of the Commission should not be lightly
misused (see Bank of New Zealand and Another v Spedley Securities Ltd (In Liq) and Others (1992) 27 NSWLR
91 (CA)).
(p)
It is also necessary to consider the principles which apply to an appeal such as this against the decision in relation to
a procedural matter (this was purely a procedural matter) (see Londish and Others v Gulf Pacific Pty Ltd (op cit)).
The principle is that where the decision appealed against involved the exercise of discretion affecting procedural
rights, as this did, an appeal court will exercise even greater restraint in reviewing a discretionary decision than that
affecting substantive legal rights (see Contender 1 Pty Ltd v LEP International Pty Ltd 63 ALJR 26 at 28 (HC) and
Adam P Brown Male Fashions Pty Ltd v Philip Morris Inc and Another [1981] 148 CLR 170). I take into account
all of those relevant considerations and apply that principle. I also am directed by the principle in House v The King
[1936] 55 CLR 499 and Gromark Packaging v FMWU 73 WAIG 220 (IAC).
(q)
It has not been established by the appellant, as he was required to do, that the discretion exercised by the
Commissioner at first instance at all miscarried for the reasons which I have set out above, and all of the authorities
which I have cited.
58
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In my opinion, those considerations, particularly that there was such an unexplained delay before the application to amend was
made, that it was made very late, that there was no explanation for the omission, or for the lateness, the lack of merit
demonstrated in the submissions, and the fact that it was not clear that there was any real controversy between the parties
demonstrated by the text of the amendments sought, were clearly matters which, having regard to s.26(1)(a) and s.26(1)(c),
would lead to the decision being made by the Commissioner, being properly made. The interests of the respondent and the
justice of the matter lead, too, to that conclusion. That is cogently emphasised by the fact that, in this jurisdiction ready
compensation by way of costs is not available as a matter of course, which is different to what occurs in the civil courts. Even
the fact that there may be no claim for injury once the matter is disposed of, does not displace the weight of all of those factors.
Further, those factors displace the weight of the factor that a multiplicity of actions is to be avoided if possible. Further, of
course, the exercise of the discretion was one not made in error according to principles laid down in House v The King (op
cit)), and further, that is the appropriate finding, in my opinion, which the Full Bench should make, given that the Commission
made a procedural order and an appeal tribunal is more restrained in interfering with a discretionary order in a procedural
matter such as this one was, on the authorities I have cited above.

Ground 1
I do not understand why that ground is pleaded. The appeal, apart from the question of amendment, is against the quantum of
the loss found and of compensation ordered to be paid. Further, nothing was advanced in argument which would persuade me
that the findings were not open to the Commissioner at first instance based on the evidence (see the findings at paragraphs 24,
28, 34 and 38 of the reasons for decision at first instance). However, since the appeal was not against the finding of unfair
dismiss, the ground is entirely and utterly irrelevant. There is, understandably, no appeal against the finding of unfair dismissal
or the award of compensation except as to quantum.
69 That there would be a review of performance, it was submitted, was a term of the contract of employment. There was ample
evidence from all of the parties that a trial period or review period existed. The evidence given by the witnesses for the
respondent was that it was three months. Mr O’Brien denied that there was any such period. In my opinion, it was open to
argue that a probationary period of three months did exist. Even the appellant admitted in the evidence that there was a review
period in the following terms (see page 19 of the transcript at first instance (hereinafter referred to as “TFI”)) where the
following exchange took place:“Right. Well, what I suggest to you is he said to you “Let’s make it 40,000 and we’ll review that. If you’re happy
with us, we’re happy with you, we’ll review it at the end of the 3 month period”. You agree or disagree?---There
was nothing mentioned about “3 month period”. (It is to be noted that the fact that a review was to take place was
there not denied).
All right. Well, do you agree that he said to you “We’ll give you 40,000”?---Yes, I do.
Right. Do you agree that he also said that would be reviewed at some stage?---Some stage.
Right. What I suggest to you is that stage was the end of the 3 month period?---I disagree.
All right. What I suggest to you is he also said to you “We might increase it to - -” well, “We might increase it. We
might also give you a car, a phone”. Things like that were also offered. Is that right?---Yes.”
70 There was substantial evidence from the two witnesses for the respondent that the employment was subject to review. I am
therefore persuaded, insofar as is at all relevant to this appeal, which it is not, that it was clearly open to find on that basis that
there would be a review of his performance, as was clearly the case and that it was a term of his contract of employment.
68

Ground 2
By this ground, it is alleged that the Commissioner at first instance erred in holding that the employment was subject to a
period of review. The finding appealed against in that regard was neither germane to the appeal or to the orders sought upon
appeal. There was no appeal against the merits of the finding that the dismissal was unfair in relation to which the finding that
there was a review period was relevant. In any event, there was clear evidence to support such a finding (see paragraphs 40 and
41 of the reasons for decision at first instance, and see also my observations in relation to ground 1).
Ground 3
72 It was submitted that the Commissioner at first instance erred in holding that there was any reason for the respondent to be
dissatisfied with Mr O’Brien’s performance. It was submitted that, on the evidence, there was no genuine belief that
Mr O’Brien’s performance was unsatisfactory, nor that there was any reason for such belief.
73 For the respondent, it was submitted that the finding was open on the evidence (see page 50 (AB), paragraph 37 of the reasons
for decision at first instance). It was not at all submitted why that is relevant to the appeal. In any event, it is difficult to
understand why it is submitted that the belief on the part of the respondent’s director and manager that Mr O’Brien’s
performance of his work was unsatisfactory or that there was reason for such a belief without submitting why. There was
substantial and repeated evidence, unshaken in cross-examination, that Mr Galipo and Mr Cicanese were dissatisfied with his
work, and Mr Cicanese gave evidence that he offered constructive criticism of Mr O’Brien’s work on more than ten occasions
over six weeks, and that was also accepted by the Commissioner at first instance. Mr O’Brien’s evidence that he did not
understand the respondent to be dissatisfied with his work was rejected by the Commissioner. That was done after the
Commissioner had seen and heard the witnesses and clearly preferred the evidence of Mr Galipo and Mr Cicanese on this
point. On a fair reading of all the evidence, it was open to him to so find.
74 Again, it is not at all clear why such a ground of appeal is relevant when the fact that an “unfair” dismissal was found was not
challenged upon appeal.
71

Ground 4
By ground 4, it was alleged that the Commissioner at first instance erred in not awarding compensation for the loss caused by
the dismissal. In particular, the complaint is that the Commissioner erred in holding that:(a)
The respondent could have fairly dismissed Mr O’Brien after a further six weeks because it was more likely than
not that the respondent would not have continued the employment beyond the period of probation to which the
respondent’s manager believed the employment was subject when the Commissioner had found that the
employment was not subject to a period of probation but of review.
(b)
That it was more likely than not that Mr O’Brien would not have remained in employment indefinitely.
(c)
That the employment would not have continued indefinitely when there was no evidence or probative value to
support a conclusion that Mr O’Brien would have left of his own accord or that the respondent would have been
able to dismiss Mr O’Brien in “non-legally remedial circumstances”.
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The crux of the submission is that the Commissioner at first instance failed to adopt and apply the principle applicable to the
“determination of compensation” to be paid. The submission relies on authority not binding on the Commission, and does not
refer to authority binding on the Commission. The principles are well settled (see Gilmore and Another v Cecil Bros and
Others 76 WAIG 4434 (FB) and Bogunovich v Bayside Western Australia (FB) (op cit)) and were properly applied by the
Commissioner on the evidence at first instance. Both of those cases refer to and apply s.26(1)(a) and the requirement that the
decision must be made according to equity, good conscience and the substantial merits of the case (see also BGC (Australia)
Pty Ltd v Phippard (2002) 82 WAIG 2014 at 2019 per Hasluck J).
77 What the Commissioner was required to decide was whether the appellant had, on the balance of probabilities, proven the loss
which he claimed that he had suffered. The Commissioner found that there was no term in his contract of employment which
prescribed a minimum term of employment (see paragraph 41 of the reasons for decision at first instance). That finding was
not challenged.
78 The Commissioner also found that there was no guarantee that Mr O’Brien would be entitled to a minimum period of
employment if the review was not favourable to him.
79 The Commissioner went on to find that if no time was agreed then the review could occur at any time after employment
commenced which would not preclude that event occurring six weeks into his employment. That finding was relevant to the
finding of future loss, which sometimes involves a finding, based on the balance of probabilities, as to how long a claimant
employee might have remained in employment had she/he not been unfairly dismissed. Taking into account that factor, the
Commissioner found that even had a warning been given and an opportunity to correct the problems which his employer saw,
then Mr O’Brien would not have remained in employment with the respondent indefinitely. There was no evidence that he
would. Indeed, because Mr Cicanese and Mr Galipo had formed a view as to his unsuitability, which it is clear on their
evidence they had formed, it is clear that the appellant would not have remained in the respondent’s employment indefinitely
(see paragraph 58 of the reasons for decision at first instance).
80 The Commissioner went on to find that had Mr O’Brien been given a warning and an opportunity to address the complaints
about his work, then he would have remained in employment, but would still have been subject to review. The Commissioner
found that it was by no means clear that he would have taken steps to remedy the complaints against him, and that was a
finding open on the evidence, particularly the evidence that Mr O’Brien did not see himself as having made the errors which it
was alleged he had made. Indeed, he did not even admit that the respondent’s managers were dissatisfied with his work. The
Commissioner found that he had made mistakes in his employment, which was open to do so on the evidence. The
Commissioner accepted that Mr Cicanese had spoken to him about ten times in six weeks about errors, which was the evidence
given and not shaken. Having seen the witnesses, it was open to him on the evidence to make such a finding, and, on a fair
reading of the evidence, the advantage enjoyed by the Commissioner was not misused.
81 The Commissioner also found that the relatively short period of his employment before termination increased the possibility
that his employment may not have continued indefinitely, which was open to him to conclude.
82 The Commissioner then found that because Mr Cicanese regarded Mr O’Brien’s employment as being subject to a three
months probation period, it is unlikely that his employment would have continued beyond a further six weeks.
83 Whilst Malec v J C Hutton Pty Ltd [1990] 169 CLR 638 is of some assistance, it is an authority primarily applicable to the
assessment of damages in cases where questions arise as to the future or hypothetical effect of physical injury or deterioration.
84 The question to be determined here, was how long the appellant might have continued to be employed had he not been unfairly
dismissed when he was. It cannot be resolved by reducing the amount of loss and consequent compensation awarded,
according to the degree of probability, because the Commission is not dealing with something like the hypothetical effect of
physical injury or deterioration.
85 The Commission is required to make a finding as to time which then provides a basis for assessment of compensation based on
a future loss of remuneration at the rate payable under his terminated contract of service.
86 In my opinion, given that Mr O’Brien had already been warned about his performances, he has not established on the facts, for
the reasons expressed and the findings made by the Commissioner, which were correctly made, that he would be employed for
any more than six weeks. That is a period which would give him time to remedy the complaints against him, if he recognised
their validity. Of course, if he refused to recognise the validity of the complaints and thereby to improve, that might well
become apparent in a period sooner than six weeks, and result in a termination of employment short of the end of that period.
87 It is quite clear that the finding was open, for the reasons expressed in paragraphs 40, 41 and 42, and that the Commissioner
correctly found, as he did, in accordance with the principles laid down in Bogunovich v Bayside Western Australia (FB) (op
cit).
88 There was, for those reasons, no error in the finding made. That ground is not made out.
Grounds 5, 6 and 7
89 By those grounds, it is submitted that the Commissioner at first instance erred in not “computing” Mr O’Brien’s weekly loss
caused by the dismissal “based” on the remuneration to which Mr O’Brien was allegedly entitled under an award. It was
submitted that the weekly remuneration to which he was entitled was the rate which should have been used in computing the
loss caused by the dismissal when the loss was first quantified in terms of a number of weeks of lost remuneration.
90 It was submitted that the Commissioner, at the hearing of the matter, did not hear a witness who should have been heard as to
quantum, having stood him aside.
91 Further, it was submitted that whether the Commissioner has power to order the payments of entitlements arising under a State
award or not, the Commissioner erred in not considering whether the award governed Mr O’Brien’s employment so as to
determine the quantum of Mr O’Brien’s loss caused by the dismissal.
92 For the respondent, it was submitted that the Commissioner at first instance was correct according to law and on the evidence,
citing Chapman v J L and M N Rossiter t/a Arunine Painting Services (op cit), City of Geraldton v Cooling (2000) 80 WAIG
5341 (IAC) per Kennedy J, and WA Aboriginal Media Association v Hoffmann (FB) (op cit).
93 As well as and for the reasons I have already expressed, if the Commissioner at first instance had found other than it did find,
then to do so would be outside jurisdiction because it would constitute an enforcement of an award and an order to that effect
would be incompetent.
94 By ground 6, it was submitted that the Commissioner at first instance erred in not affording natural justice to Mr O’Brien in
failing to allow him to argue his case. The submissions in support of this ground were only that the Commissioner erred in not
affording natural justice to Mr O’Brien because he did not allow Mr O’Brien to lead evidence as to the applicability of the
award to his employment when Mr O’Brien’s case was that the loss caused by the dismissal was dependent on the
remuneration to which he was entitled under the award.
76
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It was further alleged that the denial of procedural fairness arose because Mr O’Brien was not allowed to argue his case that
the loss caused by the dismissal was dependent on the remuneration to which he was entitled under the award.
96 It was submitted for the respondent that the Commissioner’s decision touching upon the permissibility of Mr O’Brien adducing
evidence regarding the award was correct both in law and based upon the evidence. For the reasons which I have already
advanced, the Commissioner would have acted outside jurisdiction had it dealt with the matter in the manner submitted on
behalf of Mr O’Brien.
97 By ground 7, it was alleged that the Commissioner erred in failing to give reasons for not determining the amount to which
Mr O’Brien was entitled under the award as a necessary step in determining the loss caused by the dismissal. In support of that
ground, it was submitted that the weekly remuneration to which Mr O’Brien was entitled, (not what he contracted to receive as
I understand the ground), was the rate that should have been used in computing a loss caused by the dismissal where the loss
was first quantified in terms of a number of weeks of lost remuneration. This, it was submitted, is not the rate which should be
used in computing the quantum of the “statutory cap”. The Commissioner at first instance stood aside one witness who could
give this evidence as to quantum. Further, whether the Commission has power to order the payment of entitlements arising
under a State award or not, it was submitted that the Commissioner erred in not considering whether the award governed
Mr O’Brien’s entitlements so as to determine the quantum of loss.
98 For the respondent, it was submitted that in accordance with the decisions in Chapman v J L and M N Rossiter t/a Arunine
Painting Services (op cit), City of Geraldton v Cooling (IAC) (op cit), and WA Aboriginal Media Association v Hoffmann (FB)
(op cit), such reasons would have been otiose.
99 It was also submitted that the Commissioner had already observed that the only appellant’s amendment allowed was to bring
the claim up to the six months statutory cap.
100 At the commencement of proceedings proper, at first instance, Mr Richardson, the agent for the appellant (the applicant at the
first instance), (see page 3a (TFI)) submitted that the appellant needed “to actually prove the award to prove the entitlements
that arise under the award for the purpose of calculating the loss on a weekly basis”. He submitted that the “loss experienced
by Mr O’Brien, by the applicant, is the loss of the amounts which he was entitled to and also that the statutory cap of 6 months’
remuneration extends to the amount that he was entitled to” (see page 2 (TFI)). He submitted that what Mr O’Brien was
entitled to under the award, was the award rate with the extra award entitlements. He indicated that he wished to call a Mr
Hicks to actually prove that the award applied to Mr O’Brien’s employment. He submitted that the loss to which Mr O’Brien
should be compensated for “is the loss of what he was entitled to be paid”. That application was opposed on the basis that the
application to amend to claim an entitlement under the award had already been dismissed and the evidence therefore on that
point would be completely irrelevant.
101 The Commissioner did not then rule on the objection by Mr Watters to Mr Hicks being called, but released Mr Hicks saying
(see page 5 (TFI)):“In the event that we get to the stage where compensation is to be assessed by the Commission I will allow you to
renew your request for it to be looked at on the basis of an award calculation and we’ll find time for Mr Hicks to
return if that’s going to be permitted.
MR RICHARDSON: Yes. That’s highly acceptable, sir.”
102 On the speaking to the minutes, on 12 March 2002, the Commissioner dealt with an application by Mr Richardson to reopen
Mr O’Brien’s case in order to call Mr Hicks. The Commissioner decided that he was of the view (see page 7 (TFI), 12 March
2002), that if he was to award or calculate the compensation to be awarded based on the award rate he would be in effect
enforcing the award and s.83 of the Act clearly stated that that cannot be the case. He therefore saw no point in Mr Hicks being
called to give evidence, observing:“Rather, Mr Hicks’ evidence is, as I would understand it, tied up with the overall intention of Mr O’Brien to have
sought to have amended his application to argue the application of the award.”
103 For the reasons which I have expressed above, that decision was entirely correct.
104 Further, a reading of Mr Richardson’s initial submission in this matter indicates that what he was seeking to prove was that
Mr O’Brien had not been paid “the award plus over-award payments”. I do not understand that. It is quite clear that if he were
being paid the amount due under the award plus over-award payments, then all he had to do was claim as his loss what he was
paid pursuant to the contract, not to make a claim to enforce the award. What it would seem that he wanted to claim, however,
was an amount calculated on the basis that Mr O’Brien was not being paid either under the award or over the award ((ie) he
wanted to claim as a loss caused by his dismissal namely he wanted to claim a loss of future earnings calculated at a rate at
which he was not paid). He wanted, too, to claim a loss to be calculated at a rate which he said he was entitled to be paid.
105 First, what he was not paid is not a loss. Second, what he was not paid, he claims should have been paid, is not a loss caused by
his dismissal; nor would it form a proper basis for calculating compensation; nor is it a basis for finding such a loss. If he was
not being paid in accordance with the award, he was therefore seeking to enforce the award. If he was not being paid what he
did not contract to be paid, he suffered no loss in that respect because there was only an obligation to pay what the contract
provided for. The Commission was required, by s.23A(4) of the Act, to assess loss based on the remuneration of the claimant
((ie) that which was actually paid to the claimant). Further, by the same subsection, the Commission calculates the amount of
loss on the basis of the average rate received during any relevant period of employment. This means that the Commission looks
back in time at amounts actually paid to the claimant and does not enable the Commission to make any collateral inquiry as to
any amounts which the claimant alleges should have been paid.
106 In any event, he was not denied natural justice, because he was given a reasonable opportunity to be heard. Further, he availed
himself of that opportunity.
107 The Commissioner properly made a finding as to the admissibility of certain evidence, that of Mr Hicks, and the appeal on that
point has no merit in it.
Ground 8
108 By ground 8, it was alleged that the Commissioner at first instance erred in failing to apply the fundamental principle that a
party should be allowed to amend the pleadings when there was no prejudice to the other party. I have already made findings
as to that, and ground 8 is not made out. Further, the principle in Myers v Myers [1969] WAR 19 is simply not relevant for
those reasons.
Ground 9
109 Nothing binding or persuasive was submitted in respect to that ground.
95
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Ground 10
110 By ground 10, it was alleged that the Commissioner at first instance erred in not allowing the proposed amendment seeking the
monetary value of a benefit that had been denied under his contract of service. For the reasons I have advanced above, that
ground was not made out.
Grounds 11 and 12
111 For the reasons I have advanced above, grounds 11 and 12 are not made out.
Adjournments and Other Matters
112 This appeal was originally listed for hearing on 1 August 2002. The listing was notified by notice of hearing dated 25 June
2002 to the parties. On 25 July 2002, the appellant applied to adjourn the hearing of the appeal on the following grounds:“The respondent indicated that its counsel was unavailable on the date set down for the hearing of the appeal. The
applicant’s agent has since made other commitments and will be in Queensland from tomorrow until 12.30pm on
1August”.
113 On 1 August 2002, the Full Bench sat to hear the matter on the date listed for the hearing of it. Mr Richardson, the agent for the
appellant, did not appear but in his stead, and at his request, another agent, Mr M Fitzgerald, appeared for the appellant on the
application to adjourn. He advised the Full Bench that Mr Richardson had left Western Australia on the day when he filed the
application “on pressing business”. He said that on 3 July 2002 Mr Richardson received a copy of a letter from Counsel for the
respondent stating that he would not be able to attend in the Full Bench on 1 August 2002 and “requesting an adjournment”.
Mr Richardson then acted on the basis of that letter, he said. The Full Bench reminded him that it is not for the parties to
change a listing of the Full Bench by an arrangement between them. Mr Fitzgerald said “We accept that”. Mr Fitzgerald
advised the Full Bench that Mr Richardson “apologised for his poor judgement”. Counsel, it was said, was then available to be
heard so this final application was made.
114 Mr Watters (of Counsel) for the respondent appeared before the Full Bench. He advised that his instructing solicitors had not
asked him his available dates, and when he was notified of the date of hearing advised his instructing solicitors that he would
not be available because he had another trial listed for 1 August 2002. On 16 July 2002, because that matter was to be
adjourned, he became available. His instructing solicitors had told him that they had advised the other side that they neither
opposed or consented to the application. However, Mr Watters, referring to Myers v Myers (op cit), submitted that in a no cost
jurisdiction the prejudice to both sides had to be weighed up and there had been prejudice to the respondent.
115 I must observe that it is difficult to understand how an agent appearing in this court could assume that adjournments of matters
before the Full Bench are effected by the unilateral action of a party or parties, and not by order of the Full Bench.
116 Applying the principles in Myers v Myers (op cit), the Full Bench granted an adjournment, reluctantly, on the basis that the
appellant should not be prejudiced by the absence of his agent, Mr Richardson.
117 The matter was re-listed for hearing again, after the parties available dates were ascertained from them, on 26 September 2002.
When the Full Bench convened on that date, Mr O’Brien appeared in person. An application was made to adjourn on the basis
that Mr Richardson was unavailable because it was necessary for him to go to hospital, because of back problems, and that he
would be in hospital on 26 September 2002, the date when the appeal was re-listed for hearing. No attempt was made to pass
the matter to solicitors or another agent given that both Mr O’Brien, the appellant, and the respondent would obviously both
suffer prejudice by the matter not proceeding as listed. The application to adjourn was refused, the Full Bench finding that the
injustice to the respondent not proceeding on a second occasion such as this was greater than that which might be occasioned
to the appellant. Further, however, to lessen any disadvantage to the appellant who would be unable to proceed in the absence
of his agent, and who submitted that he would be disadvantaged in doing so, the Full Bench gave leave to the appellant to file
written submissions in reply to those filed on behalf of the respondent.
118 Further, the Full Bench acceded to the respondent’s counsel’s submission that the appeal be determined on the written
submissions and that is what is occurring. The Full Bench took account of the fact that no attempt was made to instruct
solicitors or another agent to act for Mr O’Brien upon this appeal on 26 September 2002, although there was time in which to
do so. Such written submissions, which were filed on 24 October 2002, I am bound to say, are unsatisfactory because they
purport, to an unsatisfactory extent, to repeat matters which are properly the matters of an opening address and are not matters
of reply. To that extent, it would be wrong to take account of them and I do not do so. I take account only of those matters
which are properly matters of reply.
119 I am bound to observe that the conduct of Mr Richardson, the agent for the appellant in this matter, has been unsatisfactory and
unhelpful, and, in some respects, contrary to the duty of an agent in this Commission.
Finally
120 For all of those reasons, the appeal is not made out in my opinion. There is no miscarriage in the exercise of the discretion at
first instance, established. There is no other ground on which the appeal might otherwise succeed, established.
121 I would dismiss the appeal for those reasons.
COMMISSIONER J H SMITH—
122 I have had the benefit of reading in draft the reasons to be published by the President. For the reasons his Honour gives, I agree
the Appeal should be dismissed and I have nothing further to add.
COMMISSIONER S WOOD—
123 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT—
124 For those reasons, the appeal is dismissed.
Order accordingly
_________
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2002 WAIRC 06128
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEVEN JAMES O’BRIEN, APPELLANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 1 AUGUST 2002
FILE NO/S.
FBA 19 OF 2002
CITATION NO.
2002 WAIRC 06128
_________________________________________________________________________________________________________
Decision
Application to adjourn the hearing of the Appeal listed for 1 August 2002 granted
Representation
Appellant
Mr M Fitzgerald, as agent
Respondent
Mr S Watters
_________________________________________________________________________________________________________
Order
This matter having come on for hearing before the Full Bench on the 1st day of August 2002, and having heard Mr M Fitzgerald, as
Agent on behalf of the appellant, and Mr S B Watters (of counsel), by leave on behalf of the respondent, and the Full Bench has
determined that it’s reasons for decision will issue at a future date and the parties having waived their rights pursuant to s.35 of the
Act and it is hereby ordered and directed as follows:(1)
That this Appeal be and is hereby adjourned for hearing and determination to a date to be fixed by the Full
Bench.
(2)
That the abovementioned appellant do have leave to file and serve and do file and serve a written outline
of submissions within 7 days of the date hereof.
(3)
That the respondent do file any further written submissions within 48 hours of the appellant filing and
serving his written outline of submissions aforesaid.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2002 WAIRC 06644
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEVEN JAMES O’BRIEN, APPELLANT
v.
PERTH METALWORK CO. PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 26 SEPTEMBER 2002
FILE NO/S.
FBA 19 OF 2002
CITATION NO.
2002 WAIRC 06644
_________________________________________________________________________________________________________
Decision
Application dismissed
Appearances
Appellant
Mr S J O’Brien, in person
Respondent
Mr S B Watters (of Counsel), by leave
_________________________________________________________________________________________________________
Orders and Directions
This application for adjournment having come on for hearing before the Full Bench on the 26th day of September 2002, and having
heard Mr S J O’Brien, on his own behalf as applicant, and Mr S B Watters (of Counsel), by leave, on behalf of the respondent, and
the Full Bench having determined that reasons for decision will issue at a future date, it is this day, the 26th day of September 2002,
ordered and directed as follows:
(1)
THAT the application by the appellant for an adjournment of the hearing of this appeal be and is hereby
dismissed.
(2)
THAT appeal No. FBA 19 of 2002 be decided on the written submissions filed herein and to be filed in
accordance with these orders and directions.
(3)
THAT leave be and is hereby granted to the appellant to file further written submissions in reply to the written
submissions filed on behalf of the respondent within 28 days of the date of this order.
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THAT if the appellant does not file written submissions within the time specified in paragraph (2) of this order,
the Full Bench will determine the appeal on the written submissions filed by the parties to date.
By the Full Bench
(Sgd.) P. J. SHARKEY,
President.
_________

2002 WAIRC 07047
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEVEN JAMES O’BRIEN, APPELLANT
- and—
PERTH METALWORK CO PTY LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DELIVERED
WEDNESDAY, 20 NOVEMBER 2002
FILE NO/S.
FBA 19 OF 2002
CITATION NO.
2002 WAIRC 07047
_________________________________________________________________________________________________________
Decision
Appeal dismissed
Appearances
Appellant
Mr M Richardson, as agent and Mr S J O’Brien, on his own behalf
Respondent
Mr S B Watters (of Counsel), by leave
_________________________________________________________________________________________________________
Order
This appeal having come on for hearing before the Full Bench on the 26th day of September 2002, and having heard Mr M
Richardson, as agent and Mr S J O’Brien, on his own behalf as appellant, and Mr S B Watters (of Counsel), by leave, on behalf of
the respondent, and the Full Bench having determined that the appeal should be determined upon the written submissions filed on
behalf of the parties, and the Full Bench having reserved its decision on the matter, and reasons for decision being delivered on the
20th day of November 2002, it is this day, the 20th day of November 2002, ordered that appeal No FBA 19 of 2002 be and is hereby
dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

FULL BENCH—Unions—Application for Alteration of Rules—
2002 WAIRC 07169
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD
DELIVERED
MONDAY, 9 DECEMBER 2002
FILE NO/S.
FBM 3 OF 2002
CITATION NO.
2002 WAIRC 07169
_________________________________________________________________________________________________________
Decision
Application discontinued by leave
_________________________________________________________________________________________________________
Order
This matter having been set down for hearing and determination on the 9th day of December 2002, and the abovenamed applicant,
on the 4th day of December 2002, having filed a Notice of Discontinuance and having sought leave, in writing, on the 5th day of
December 2002 for the Full Bench to refrain from hearing the matter further, and the abovenamed applicant having waived its
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rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 9th day of December 2002, ordered as
follows:(1)
THAT there by leave granted and leave is hereby granted for application No FBM 3 of 2002 to be discontinued.
(2)
THAT the Full Bench refrain and does hereby refrain from hearing the said application further.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

COMMISSION IN COURT SESSION—Matters dealt with—
2002 WAIRC 06620
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAMPIER SALT LTD, APPLICANT
v.
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS & OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DATE
THURSDAY, 26 SEPTEMBER 2002
FILE NO/S.
APPLICATION 1568 OF 2001
CITATION NO.
2002 WAIRC 06620
_________________________________________________________________________________________________________
Result
Interim award made. Order to issue
Representation
Applicant
Mr M Llewellyn
Respondent
Mr F Parry and Ms Z Ludbrook of counsel
_________________________________________________________________________________________________________
1
2

3

4
5

6

Further Reasons for Decision
In the reasons for decision of the Commission in Court Session dated 26 August 2002, the parties were invited to put written
submissions to the Commission as to the future course of this matter. The parties have done so.
The thrust of the submissions on behalf of Dampier Salt Pty Ltd (“DSL”) are that it wishes to pursue negotiations with the
respondents (“the Unions”) for a new award to meet the needs of its business at Port Hedland. In the interim, whilst
undertaking to continue the terms of the Dampier Salt Award 1990 (“the Award”), with the current hourly rates paid, if the
Commission determines that an interim award should issue, then it should be in the terms of the Award, as amended in terms
of DSL’s application in these proceedings.
The Unions’ submission is that they also wish to negotiate with DSL, with a view to reaching agreement on an enterprise
specific award to meet the needs of the business and also to provide fair terms and conditions of employment for the
employees. The point of difference between the Unions and DSL is that they submit that if an interim award is to issue, then it
should be based on the Cargill Australia Ltd - Salt Production and Processing Award 1988 (“the Cargill Award”) as to
operational issues and housing policy, and in other respects, be based on the Award, including the current wages arrangements.
We have carefully considered the submissions of the parties.
The Commission in Court Session is encouraged by the parties’ preparedness to promptly enter into negotiations as to the
terms of an enterprise specific award at the operations of DSL. We see that a sensible course in the present circumstances. To
the extent that it is necessary, we direct the parties to confer as to these matters, in particular having regard to the requirements
of the DSL enterprise at Port Hedland and the need for fair terms and conditions of employment for employees. We request
that the parties report back to the Commission in Court Session in writing, within 28 days of the date of these further reasons,
for the purposes of reporting on progress in negotiations. The Commission in Court Session is available to assist the parties by
way of further conciliation pursuant to s 32 of the Industrial Relations Act 1979 (“the Act”), within that period, if that becomes
necessary.
In relation to interim arrangements, given our conclusions in our earlier reasons that the Award does not presently extend to the
Port Hedland operations of DSL, we are of the opinion that an interim award should issue, to preserve the status quo until a
final award is made. We emphasise that an award so made, will truly be interim in character and we do not anticipate that such
an award would remain on foot for any longer than is necessary. The Commission is also of the view that it can and should, in
the present circumstances, exercise its powers pursuant to s 36A of the Act. In particular, we are of the opinion that an interim
award would, in accordance with s 36A(3)(b), protect the existing wages and conditions of employment of the DSL employees
at Port Hedland until a final award is made, either by consent or as a result of arbitration. We also consider that the making of
such an interim award is in the public interest.
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Given our observations above as to preserving the status quo, in our view, the interim award should reflect the existing terms
and conditions of employment, they being those prescribed by the Award, with the current rates of pay and the housing policy
allowances presently paid by DSL, set out in exhibit R7. As the application by DSL in these proceedings seeks consequential
amendments to the Award to reflect its application to Port Hedland, in our view, the interim award should reflect those
amendments also.
To facilitate the issuance of the interim award, we request DSL to file a schedule setting out the current rates of pay for Port
Hedland employees, and any other current provisions, to be incorporated into the award, within seven days. A minute of
proposed order will then issue.
_________
2002 WAIRC 06951

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
DAMPIER SALT PTY LTD, APPLICANT
v.
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS & OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DATE
THURSDAY, 7 NOVEMBER 2002
FILE NO/S.
APPLICATION 1568 OF 2001
CITATION NO.
2002 WAIRC 06951
_________________________________________________________________________________________________________
PARTIES

Result
Interim award made
Representation
Applicant
Mr F Parry and Ms Z Ludbrook of counsel
Respondents
Mr M Llewellyn
_________________________________________________________________________________________________________
1.

2.
3.

Supplementary Reasons for Decision
In reasons for decision of 26 September 2002 the Commission in Court Session determined that an interim award, based
on the Dampier Salt Award 1990 (“the Award”), would issue. The parties were directed to file a schedule reflecting
current conditions, supplementing those contained in the Award, for incorporation into the interim award.
We now publish a draft minute of proposed order, reflecting our decision.
One matter arises from the draft minute. At cl 6(d) it is provided that the housing allowance will not increase until
exceeded by the Port Hedland subsidy. Whilst this provision from its terms suggests that it is referring to the allowance in
cl 6(c), it is not entirely clear to us that this is the case. To this end, we request that the parties clarify the intended effect
of this provision in writing within seven days, following which the final minute of proposed order will issue.

_________
2002 WAIRC 07036
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAMPIER SALT PTY LTD, APPLICANT
v.
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS & OTHERS, RESPONDENTS
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
DATE
TUESDAY 19 NOVEMBER 2002
FILE NO/S.
APPLICATION 1568 OF 2001
CITATION NO.
2002 WAIRC 07036
_________________________________________________________________________________________________________
Result
Interim award made
Representation
Applicant
Mr F Parry and Ms Z Ludbrook of counsel
Respondents
Mr M Llewellyn
_________________________________________________________________________________________________________
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Order
HAVING heard Mr F Parry and Ms Z Ludbrook of counsel on behalf of the applicant and Mr M Llewellyn on behalf of the
respondents the Commission, pursuant to the powers conferred on it under the Industrial Relations Act1979, hereby –
MAKES the Dampier Salt Port Hedland Interim Award 2002 in accordance with the following schedule and that this award
shall have effect from 1 July 2002.
COMMISSION IN COURT SESSION
_________
SCHEDULE
1 -TITLE
This award shall be known as the Dampier Salt Limited Port Hedland Interim Award 2002.
2 – AREA AND SCOPE
This award shall apply to shall apply to employees employed in or in connection with the production (by solar process), brine
handling, harvesting, processing, hauling and shipping (including work carried out on employer owned wharf facilities) of salt and
incidental work thereto (“the Employees”), and in any classification mentioned in the Dampier Salt Award 1990 (“the DSL award”)
in the area occupied and operated upon by Dampier Salt Limited at it’s Port Hedland site.
3– ARRANGEMENT
1.
Title
2.
Area and Scope
3.
Arrangement
4.
Term
5.
Conditions
4 – TERM
This award shall come into operation on 1 July 2002 and shall continue in force until further order of the Commission.
5 – CONDITIONS
(1) Except as provided in sub-clauses (2) to (6) of this clause the provisions of the DSL award shall apply to the Employees.
(2) Clause 20 – Union Training of the DSL award shall expressly apply to applications by a full time official of the
appropriate union at Dampier’s Salt’s Port Hedland site.
(3) Employees shall be entitled to a paid public holiday on Port Hedland Cup Day on the conditions provided for in clause
26 of the DSL award, in lieu of one of the following public holidays they being the Sovereign’s Birthday, FeNaCLNG
day or the Dampier/Tropical Festival Day as provided for in clause 26(1)(a) of the DSL award.
(4) In relation to annual leave travel assistance in clause 28 of the DSL award, the following shall also apply to the
Employees—
(a) The extent of the ALTA on each occasion will be equivalent to the costs of an economy class return airfare
from Port Hedland to Perth and shall be subject to satisfactory substantiation being provided on each occasion.
(b) Absence from Port Hedland must be for a minimum of 5 ordinary working days, inclusive of any ADO or
public holiday.
(c) If ALTA is claimed for traveling by any other means, reimbursement is paid up to the value of the economy
class airfare from Port Hedland to Perth. Satisfactory proof is required for such reimbursement.
(d) Where ALTA is claimed to a location other than Perth, by air or other means, appropriate ALTA depending on
destination will be given not exceeding that to which Employees would be entitled if traveling from Port
Hedland to Perth.
(5) In addition to the rates of pay set out in Clause 34 – Wages of the DSL award, (and set out in the column gross weekly
wage in this clause), the following top up weekly payments shall be made to those Employees at the Port Hedland site
who were formerly employed by Cargill Salt and who elected to accept employment with Dampier Salt Limited after the
acquisition of the Port Hedland site—
Salt Worker
SW1
SW2
SW3
SW4
SW5
SW6
SW7
SW8

Engineering
T4
T3
T2
T1

Production

P6
P5
P4
P3
P2
P1

Gross weekly wage
$663.60
$639.30
$615.10
$590.80
$571.40
$554.00
$534.60
$503.60

Top-up payment
$133.61
$123.25
$0
$102.43
$0
$121.89
$0
$0

(6) Clause 37 – Dampier Accommodation of the DSL award shall not apply. The Employees shall be entitled to the following
accommodation assistance—
(a) Rental charged for company housing in Port Hedland, from 1 July 2002, shall be $158.00 per month. Rental
charges will be reviewed annually and may be varied accordingly. If rental charges are to be increased,
Dampier Salt Limited shall provide at least 3 month’s written notice.
(b) Dampier Salt Limited shall pay for up to 26,000 units of electricity (including air conditioning) per annum and
up to 1,000 kilolitres of water per annum used in company housing.
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(c) Except those Employees employed at the Port Hedland site who were previously employed by Cargill Salt, the
housing subsidy for Employees employed at the Port Hedland site and living in private accommodation, from
1 July 2002 shall be $14,623.00 per annum. This subsidy will be reviewed annually and if it is to be reduced,
Dampier Salt will provide 3 month’s written notice.
(d) For those Employees who were who were formerly employed by Cargill Salt and who elected to accept
employment with Dampier Salt Limited after the acquisition of the Port Hedland site who are living in private
accommodation, the housing subsidy shall be $15,408.00 gross per annum. This amount will not increase until
exceeded by the Port Hedland subsidy in sub clause (c) of this clause.
(e) Apprentices will not be supplied with company housing. However, a subsidy of $2,000 per annum will be paid
to apprentices.
(7) The following shall apply to Schedule II of the DSL award—
If Dampier Salt Limited transfers the Port Hedland site to another employer, this will not break continuous
service for long service leave for employees who transfer to the new employer at that time.

PRESIDENT—Unions—Matters dealt with under
Section 66—
2002 WAIRC 07091
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KIM MAREE LUBY, APPLICANT
- and—
THE SECRETARY, THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF
WORKERS, PERTH, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
28 NOVEMBER 2002
FILE NO/S.
PRES 33 OF 2002
CITATION NO.
2002 WAIRC 07091
_________________________________________________________________________________________________________
Decision
Declarations and order for compliance
Appearances
Applicant
Mr C Young, as agent
Respondent
Mr N Fergus, Industrial Officer
_________________________________________________________________________________________________________
Reasons for Decision
1

2
3
4
5

6
7

8

INTRODUCTION
This is an application by the abovenamed Kim Maree Luby who was, at all material times, a financial member of a registered
organisation, namely The Australian Nursing Federation, Industrial Union of Workers, Perth (hereinafter referred to as “the
ANF”).
The application is made pursuant to s.66 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the
Act”).
The ANF is an “organisation” as that term is defined in s.7 of the Act. The respondent is the person who was, at all material
times, its Secretary, Mr Mark Olson. The ANF is not a party to the proceedings, although perhaps it should have been.
The applicant is and was, at all material times, a member of both the Executive and the Council of the ANF.
The application herein was filed on 4 November 2002. By the application, the applicant claims that as a member of an elected
body of a registered organisation, the right to inspect documents in and for the proper execution of her fiduciary obligations to
advance the interests of the organisation exists for her.
She alleged that Mr Olson had committed breaches of rules 10(1) and 11(1), (3), (4) and (5) of the rules of the ANF by
refusing to provide to the applicant documents which she had requested.
These documents were:(a)
A letter read by Mr Olson to a Council meeting of the ANF on 21 October 2001 relating to the settlement of a
matter which was the subject of WorkSafe Improvement Notices served upon the ANF, and appeals against them.
(These notices were also the subject of proceedings in this Commission (see Luby v Secretary, ANF and Others
(2002) 82 WAIG 2124).
(b)
She also sought orders that the respondent provide “computer ledger report cost centers” of the ANF for the period
including April to August 2002.
These applications were opposed. However, it was not in dispute that some documents requested were produced to the
applicant and her advocate in court on 13 November 2002, shortly before the directions hearing heard on that day commenced.
It is disputed by the applicant that all of the documents requested were provided.
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At the commencement of this hearing, the applicant sought to amend her application based on allegations that all of the
documents were not provided and that they were not provided within a reasonable time, to seek further orders as follows:“The Applicant seeks an Order of the Commission that Mark Olson, the State Secretary of the Australian Nursing
Federation, Industrial Union of Workers, Perth, failed to provide a requested document to the Applicant.
On 31 October 2002 the Applicant requested in writing that Mark Olson provide copies of computer ledger report
cost centers for April – August 2002.
The Applicant seeks an Order of the Commission that Mark Olson, the State Secretary of the Australian Nursing
Federation, Industrial Union of Workers, Perth, failed to provide requested documents to the Applicant within a
reasonable period of time.
Furthermore, the Applicant seeks an Order of the Commission that the State Secretary of the Australian Nursing
Federation, Industrial Union of Workers, Perth provide to Kim Maree Luby any requested document within
2 working days.”
The application to amend was opposed.
However, the application to amend raised matters clearly within the controversy between the parties, and in part arising from
actions taken by the respondent after the filing of the application in these proceedings. To allow the amendment, I am satisfied,
would also prevent a multiplicity of applications and would not prejudice either party (see the discussion of the principles
relating to amendments in O’Brien v Perth Metalwork Co Pty Ltd (unreported) delivered 20 November 2002 (FBA No 19 of
2002) (FB)). Accordingly the major part of the amendment sought was allowed by me.
The respondent was given leave to amend his answer opposing the orders sought and contending that the documents sought
had been provided and provided within a reasonable time.
There was evidence for the applicant, given by the applicant herself and by Ms Rosemary Anne Lorrimar, a longstanding
member of the ANF, a member of the Council of the ANF, and, indeed, a former President of the ANF.
For the respondent, evidence was given by the current President, Ms Patricia Fowler. The respondent, Mr Mark Olson, did not
give evidence.
On Monday, 21 October 2002, at a Council meeting of the ANF, Mr Olson read a letter to the Council from the ANF’s
solicitor, Mr Robert Castiglione, (exhibit 2.6 undated) concerning the settlement of issues raised in the WorkSafe Improvement
Notice served some time before on the ANF. The letter also referred to the ANF’s compliance with the notice. The letter
somewhat surprisingly was not tabled at the meeting.
Whilst it was not clearly stated, the notices seem to have been accepted as notices issued by or on behalf of WorkSafe Western
Australia requiring action to be taken to eliminate contravention of the workplace legislation. Failure to comply with such a
notice is an offence. The matter was a somewhat serious one therefore (see the Occupational Safety and Health Act 1984 (as
amended) s.48).
At the Council meeting on 21 October 2002, the applicant requested that she be provided with a copy of the letter by 4.45 pm
on 22 October 2002. Mr Olson then said at the meeting that he would take directions from the Council. The applicant then told
him that she would like a copy of the letter next day by 4.30 pm. She also told him at the meeting that she did not require
Council’s approval, that she wished to receive a copy of the letter and asked if it could be forwarded to her by facsimile the
next day. The Council gave no direction one way or the other. She received no copy of the letter the next day.
On 24 October 2002, she faxed a letter to Mr Olson again requesting a copy of the WorkSafe settlement letter of
Mr Castiglione (see exhibit 2.2). She did not receive it.
On 25 October 2002, she went to the ANF office at 10.08 am. Mr Olson came out of his office and spoke to her at 10.23 am.
She again asked for a copy of the letter. He refused to provide her with a copy of the letter saying “You mean the private
correspondence”. She replied that the letter belonged to the ANF and that she would like a copy. Ms Lorrimar was with her at
the time.
On 28 October 2002, the applicant again requested by facsimile that the letter be provided to her and Mr Olson did not
respond.
She was asked in cross-examination whey she made no further request after that date, and said that she got tired of doing so. It
is also to be noted, in any event, that she said at the end of her letter of 28 October 2002 to Mr Olson:“If the relevant documentation is not forwarded to me by 16.45 hours today, I will take the necessary measures to
obtain compliance without further notice.
That was a clear indication that she intended to make this application to the Commission, and, of course, she did so.
On 31 October 2002, the applicant forwarded a facsimile letter to Mr Olson requesting the provision of “computer ledger cost
centers for April – August 2002” (see Exhibit 2.5). She said, in the letter, that she would attend at the ANF the following day
to obtain copies of these documents.
On Friday, 1 November 2002, the applicant faxed Mr Olson requesting the provision of those documents and asking for them
to be made available for collection at the office of the ANF at 16.30 that day.
On 4 November 2002, since the applicant was unable to attend, Ms Lorrimar, at her request, faxed Mr Olson a letter and made
arrangements to collect the documents, by attending at the ANF office, which she did. The documents were not made available
and were not purported to be made available until Exhibit 4 was received by Ms Luby in court before the commencement of
the directions hearing on 13 November 2002.
The applicant contends that the April, May and June 2002 “cost centres” (items of account), amount are missing, and, in
addition, do not appear in the monthly financial reports provided by the Secretary, as Treasurer, at Council meetings. It should
be noted that application No 27 of 2002 was settled, inter alia, on the basis that all financial records would be made available
for inspection on 24 hours notice (see exhibit 2.7). That document was dated 23 July 2002. The question whether that
document attracted stamp duty and whether it was admissible in the absence of evidence that that duty had been paid, was not
raised in these proceedings.
There was evidence over the last several months that about 31 requests for documents were made by Ms Luby, of which
18 were answered. There was also evidence that Ms Luby had assisted to compose a flyer which was distributed amongst
members of the ANF in support of the candidature of Ms Cimlie Bowden, who is an opponent of Mr Olson in the forthcoming
ANF elections.
The applicant denied in evidence that she was conducting a political campaign against Mr Olson, denied that she was taking
these proceedings as part of a feud with Mr Olson, denied that she informed any person of the information which she had
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obtained, unless it was a member who was directly asking her, and also complained of other matters of importance where she
alleged that Mr Olson had denied her information and/or documents to which she said she was entitled.
Her evidence was quite clear that she had a job to do, that she intended to do it as a member of the Council, and that was why
she required the information which she sought. It is clear that in a number of cases over the past several months the documents
or information which she sought have been provided by Mr Olson. In others they have not.
Those are the facts as I find them.
The cross-examination and the evidence of what had occurred in relation to other requests for information was not relevant to
the main question in issue in this matter, but relevant to what I characterise as the indefinite order for compliance which was
sought.
It is quite clear, and I find as a fact, on the evidence, that the provision of the document, exhibit 2.7, did not occur within a
reasonable time in accordance with Mr Olson’s duty to provide it (see Luby v Secretary, ANF and Others (op cit) at
pages 2130 and 2131). I also find on Mrs Luby’s undisputed evidence that Mr Olson refused to provide her with a copy of that
letter as well as failing to provide it within a reasonable time.
I say that because he was unable or unwilling to provide a one page document which clearly was the business of the Council
and Councillors, even after three requests were made by the applicant, a member of the Council, and not until three weeks after
it was requested; indeed, not until after proceedings were taken seeking orders that the document be provided. (The copy which
was provided is undated and is not a photocopy of a signed letter, nor is it on letterhead).
The document related to an on-going matter where the ANF was subject to action by WorkSafe, where there was a failure to
produce documents in the past in relation to the same matter, and in circumstances where the Secretary, Mr Olson, actually
refused to provide the document on the basis that it was private when it was not. It was a document where advice was provided
by solicitors to the ANF about the union’s liability in matters of occupational health and safety involving its employees,
involving the settlement of the matter, and involving the steps taken by the ANF to comply with the WorkSafe Improvement
Notice without admitting liability. The letter also dealt with an ANF appeal against the notices. That members of the Council, a
governing body of the ANF, should be entitled to a copy of that advice on request, is in my opinion entirely indisputable.
The outcome of this matter was recognised by Mr Olson as being important to the ANF and he himself read the contents of the
letter to the Council members at the meeting on 21 October 2002. It was plainly a matter which it was his duty to bring to the
attention of the Council. He acted entirely wrongly in refusing, therefore, to make a copy of the letter available to a member of
the Council, and acted contrary to the rules in so doing, and in the delay in subsequently making it available.
Mr Olson did not give evidence by way of explanation either of his refusal to make the document available or his failure to
make a copy of the document available. The document was properly requested by the applicant. It should have been tabled at
the meeting or been made available to members of the Council beforehand. It was a dereliction of duty not to make it available
upon request to a member of the Council, namely the applicant, or to provide a copy within a reasonable time such as 48 hours
maximum, and it was certainly a dereliction of duty and a breach of his duty under the rules to refuse to provide it. There is no
valid reason offered as to why it was not made available, and it is difficult to see how such an explanation could have been
made. The fact of the matter was that Mr Olson, as Secretary, and as I find, refused to provide the document and then made it
available three weeks after it was requested, and only after action was taken in this Commission. The time lapse was entirely
unreasonable and the refusal entirely unwarranted. Both the delay and the refusal were clear evidence of the Secretary’s breach
of his obligation under the rules.
Mr Olson committed a breach of the rules, as alleged, in not making the document available until 13 November 2002, and in
refusing to make it available until after the application under s.66 of the Act was made. I so find.
As to the request for the ledger material, it is quite clear that the documents requested, and of which copies should have been
provided, were not provided containing all the details which they were required to provide. Exhibit 4 contains no reference to
the material for April, May or June 2002 requested by the applicant, it refers only to the periods July and August 2002.
There is no evidence from the respondent that that material was provided. It has been established to my satisfaction that it was
sought, that it should have been provided, and that it was not. It is quite clear that the financial information sought should have
been made available, just as material such as duty statements of employees or particulars of the use of motor vehicles by
employees, should be provided to members of the Council.
It is trite to observe that financial information is critical to the discharge by a member of Council of the fiduciary duties of that
office which include responsibility for the financial expenditure and affairs of the organisation. Indeed, if all of these requests
were made in a meeting, one would expect that the Council would direct the Secretary to provide such material to any member
who requested it. There should not have to be a direction to the Secretary to provide that material. It is quite clear that the
Secretary has, in his failure to provide the information requested in relation to April, May and June 2002, acted in breach of the
rules, and I so find.
The Secretary is required to act fairly and impartially, and he acted in breach of his responsibilities to the Council pursuant to
its obligations and powers conferred under rule 10.1, 11.1, 11.4 and 11.5, in relation to his obligations under to rule 16.
The reason which I have expressed in Luby v ANF (op cit) (at pages 2130-2131) apply in this case as a matter of principle to
the factual situation involved. It is noteworthy too that the Secretary is a member of the Council himself.

ORDERS SOUGHT
It is the duty of the Commission constituted by the President to exercise the discretionary power conferred by s.66 where there
is a substantial failure to perform or observe rules.
44 There must be confidence amongst members of an organisation that its government and administration will be carried out in
accordance with the rules in order that the policy of the Act will be carried out effectively (see s.6(f) of the Act), and see also
Wilson v Heydon; Re Vehicle Builders Employees Federation of Australia (1944) 53 CAR 482 at 487 per Kelly J).
45 The applicant did not seek orders that the ANF ensure that the Secretary carry out his obligations, although it might have been
appropriate to do so and such orders might have been competently made.
46 S.61 I should also remind the parties provides as follows:“Effect of registration
Upon and after registration, the organization and its members for the time being shall be subject to the jurisdiction of
the Court and the Commission and to this Act; and, subject to this Act, all its members shall be bound by the rules of
the organization during the continuance of their membership.
[Section 61 amended by No. 94 of 1984 s.66.]”
43
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It was not contended that s.110(1) constituted any impediment to my ordering the relief sought and in any event given the facts
of this case I do not think that it would constitute such an impediment.
For those reasons, the equity, good conscience and the substantial merits of the case require that I order that the financial
documents or information requested by the applicant be provided forthwith, and I will do so.
As Mr Young correctly conceded, the complaint about the failure to provide a copy of Mr Castiglione’s advice falls away as
far as the making of any order is concerned because the document was provided to the applicant on 13 November 2002,
assuming that it is a true copy. (It was not contended otherwise). I will, however, declare that there was committed a breach of
the rules in that respect.
I now turn to the application for an order that all documents requested by the applicant be provided, into the future and
indefinitely. First, I would not make an order in such wide and uncertain terms, unless I had more cogent argument. Second,
such an order would offer carte blanche to the applicant to require any document of whatever nature which she sought at any
time. That would be unsatisfactory unless there were cogent reasons in fact and in law which would persuade me otherwise.
It is necessary to observe that having regard to s.26(1)(c) of the Act the interests of the applicant, the ANF and its members
require me to make the order which I propose to make, given the substantial nature of the breach.
I take Mr Young’s point that this refusal was a refusal which took no account of my reasons for decision and orders in Luby v
Secretary, ANF and Others (op cit), and that there was no compliance until the applicant, as a matter of necessity, took
proceedings in this Commission.
However, I do not, for the reasons expressed above, at this time, propose to make what I will call a general or indefinite order.
Whether I should or can make that sort of order can await another day and another case.
Whether the applicant wishes to seek compensation in costs in the matter, of course, is a different issue and is a matter for the
applicant.
However, I will issue a minute of proposed order to reflect what I have said above.
Order accordingly
_________

2002 WAIRC 06987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KIM MAREE LUBY, APPLICANT
- and—
THE SECRETARY, THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF
WORKERS, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
WEDNESDAY, 13 NOVEMBER 2002
FILE NO/S.
PRES 33 OF 2002
CITATION NO.
2002 WAIRC 06987
_________________________________________________________________________________________________________
Decision
Adjourned for hearing and determination
Appearances
Applicant
Mr C Young, as agent
Respondent
Mr N Fergus, Industrial Officer
_________________________________________________________________________________________________________
Order
This matter having come on for a directions hearing before me on the 13th day of November 2002, and having heard Mr C Young,
as agent, on behalf of the applicant, and Mr N Fergus, Industrial Officer, on behalf of the respondent, and having made such orders
as are necessary and expedient for the expeditious and just hearing and determination of this matter, and the parties herein having
waived the requirements of s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 13th day of November 2002,
ordered as follows:THAT the application herein be and is hereby adjourned for hearing and determination to 10.00am on Monday,
the 25th day of November 2002.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
_________
2002 WAIRC 07118
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KIM MAREE LUBY, APPLICANT
-andTHE SECRETARY, THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF
WORKERS, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED
THURSDAY, 28 NOVEMBER 2002
FILE NO/S.
PRES 33 OF 2002
CITATION NO.
2002 WAIRC 07118
_________________________________________________________________________________________________________
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Decision
Declarations and order for compliance
Representation
Applicant
Mr C Young, as agent
Respondent
Mr N Fergus, Industrial Officer
_________________________________________________________________________________________________________
Declarations and Order
This application having come before me on the 25th day of November 2002 for hearing and determination, and having heard Mr C
Young, as agent, on behalf of the applicant and Mr N Fergus, industrial officer, on behalf of the respondent, and having reserved
my decision on this matter, and reasons for decision having been delivered on the 28th day of November 2002, it is this day the 28th
day of November 2002, ordered and declared as follows:(1)
THAT the abovenamed respondent committed a breach of rules 10.1, 11.1, 11.4 and 11.5 (read with rule 16) of
the organisation, namely the Australian Nursing Federation, Industrial Union of Workers, Perth, in that he
failed or refused to provide a copy of an undated letter from Mr R Castiglione, solicitor for the ANF, addressed
to himself, to the applicant within a reasonable time after it was requested on the 21st day of October 2002.
(2)
THAT the abovenamed respondent committed a breach of rules 10.1, 11.1, 11.4 and 11.5 (read with rule 16) of
the organisation, namely the Australian Nursing Federation, Industrial Union of Workers, Perth, in that he
failed to provide to the applicant within a reasonable time after her request to provide it of 31 October 2002,
ledger information in the form of cost centres as specified by the applicant for the period April 2002 to June
2002 inclusive.
(3)
THAT the abovenamed respondent do observe and comply with the said rules by providing to the applicant,
forthwith, the cost centre ledger information of the Australian Nursing Federation as specified by the applicant
for the period of April 2002 to June 2002 inclusive.
(4)
THAT there be liberty for the abovenamed applicant to apply for any order for costs.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—Variation of—
2002 WAIRC 07004
CLERKS’ (RACING INDUSTRY - BETTING) AWARD 1978
No. R22 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, WA CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
B.P.D.BROOKES & OTHERS, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
THURSDAY, 14 NOVEMBER 2002
FILE NO.
APPLICATION 1417 OF 2002
CITATION NO.
2002 WAIRC 07004
_________________________________________________________________________________________________________
Result
Representation
Applicant
Respondent

Award varied by consent

Mr P Hartley and with him Mr S Bibby on behalf of the applicant
Mr B Heaperman on behalf of Greyhounds WA & Totalisator Agency Board
Mr P Moss as agent on behalf of Western Australian Turf Club
_________________________________________________________________________________________________________
Order
HAVING heard Mr P Hartley on behalf of the applicant and Mr B Heperman on behalf of Greyhounds WA & Totalisator Agency
Board and Mr P Moss on behalf of the Western Australian Turf Club, the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:
THAT the Clerks (Racing Industry – Betting) Award 1978 as varied, be further varied, by consent, in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 31 October 2002.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
_________
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SCHEDULE
Clause 8 – Rates of Pay: Delete subclause (1) of this clause and insert in lieu thereof the following—
8. - RATES OF PAY
The minimum rates of pay per hour payable to the employees classified hereunder shall be—
Base Rate Per
Hour $

Total Rate
Per Hour $

(a)
(b)

Clerk
Supervising Clerk and/or banker

(c)

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.
Increases in rates of pay available under the State Wage Case Principles shall be applied and calculated in the
following manner to determine the hourly rates in Clause 1(a) and (b) if the State Wage principle increase is
expressed as a weekly amount.
Total Rate Per Hour Column
((Total Rate Per Hour x 38) + New Safety Net Increase) divided by 38 = New Total Rate Per Hour
Arbitrated Safety Net Adjustment per Hour Column
(Total Rate per Hour Amount) subtract (Base Rate Per Hour Amount) = Arbitrated Safety Net Adjustment Per
Hour Amount
All Rates per hour are rounded to the nearest cent.

(d)

9.97
10.41

Arbitrated Safety
Net Adjustment Per
Hour $
2.78
2.78

12.75
13.19

____________________
2002 WAIRC 06998
EGG PROCESSING AWARD 1978
No. R42 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
FOOD PRESERVERS UNION OF WESTERN AUSTRALIA, UNION OF WORKERS,
APPLICANT
v.
WESTERN AUSTRALIAN EGG MARKETING BOARD, RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
THURSDAY, 14 NOVEMBER 2002
FILE NO.
APPLICATION 1535 OF 2002
CITATION NO.
2002 WAIRC 06998
_________________________________________________________________________________________________________
Result
Award varied by consent
Representation
Applicant
Mr T Pope
Respondent
Ms A Johnson
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the Applicant and Ms A Johnson on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Egg Processing Award 1978 as varied, be further varied, by consent, in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
14 November 2002.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
_________

1.

SCHEDULE
Clause 8 - Overtime
In subclause 3(a) delete the sums $7.40 and $5.05 and insert in lieu the sum $7.65 and $5.20.
____________________
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2002 WAIRC 07027
FIRE BRIGADE EMPLOYEES’ AWARD, 1990
NO. A 28 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
UNITED FIREFIGHTERS UNION OF WESTERN AUSTRALIA, APPLICANT
v.
FIRE AND EMERGENCY SERVICES AUTHORITY OF WESTERN AUSTRALIA,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 18 NOVEMBER 2002
FILE NO/S.
APPLICATION 1375 OF 2002
CITATION NO.
2002 WAIRC 07027
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr J Walker on behalf of the applicant and Ms G Husk on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Fire Brigade Employee’s Award, 1990, No. A 28 of 1989 be varied in accordance with the following Schedule
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 11th day of
November 2002.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

1.
(1)
(2)

SCHEDULE
Clause 6. – Wages: Delete this clause and insert the following in lieu thereof—
The total weekly wage for the ordinary hours of work as defined in Clause 8. - Hours of Duty of this award shall be
calculated in accordance with the formulae expressed in Clause 34. - Formula for Calculation of Weekly Wages of this
award.
The total weekly wage for the ordinary hours of work as defined in Clause 8. - Hours of Duty of this award, payable to
employees covered by this award, shall be as follows—
$
(a)

(b)

Trainee Firefighter
3rd Class Firefighter
2nd Class Firefighter
1st Class Firefighter,
Level 1
Level 2
Level 3
Senior Firefighter
Leading Firefighter

675.51
726.96
742.62
774.77
794.06
855.58
887.73
919.88

Station Officer
1st Year
2nd Year
3rd Year

(c)

District Officer
Superintendent

(d)

Fire Safety Assistants

1174.94
1251.03

TOTAL WAGE
$
Grade 1
Grade 2
Grade 3
Grade 4

952.04
984.19
1016.35

567.96
613.63
685.98
716.48

82 W.A.I.G.
(e)

(3)

(4)
(5)
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Fire Safety Assistants (O’Connor Workshops)
Grade 1
567.96
Grade 2
613.63

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
The total weekly wage for the ordinary hours of work as defined in Clause 8. - Hours of Duty of this award, shall be for
all purposes of this award.
The First Class Firefighter Level 2 is a trained firefighter who has attained this level in the Brigade through the
completion of the appropriate stage of the Modular Training Programme designated by the “Australian Fire
Competencies” and implemented by the Brigade.
The First Class Firefighter Level 2 attains the skills competencies and qualifications described in this statement by a
combination of the W.A. Fire Brigades’ requirements under the—
Modular Training Programme (Theoretical and Practical Components);
Drill Programme; and
On-The-Job Training.
The firefighter at this level possesses the skill competency and knowledge to perform the range of firefighting and rescue
duties including the operation of equipment required by the Brigade. The firefighter is capable of performing duties
within the range of services provided by the Brigade and is familiar with the administrative requirements of the Brigade.
Pursuant to the provisions of Clause 7. - Promotion of this award, the Firefighter at this level is required to undertake
further studies towards completion of the Certificate in Firefighting Operations II in order to be eligible for appointment
to more senior positions.
The standards associated with the Certificate in Firefighting Operations II are contained within the Australian Fire
Competencies Level 2.

2.
(7)

Clause 14. – Overtime: Delete subclause (7) of this clause and insert the following in lieu thereof—
Where an employee has not been notified the day previous or earlier that he/she will be required to work overtime, the
Board shall ensure that employees who work such overtime in excess of two hours, shall be provided with any of the
meals occurring during such overtime or be paid an average of $9.60 for such meals as are provided by this award.
Adjustments to the allowance shall be made in accordance with movements in the Public Service Award 1992 and shall
operate from the same date as the variations to that award.

3.
(3)

Clause 20. – Transfers: Delete subclause (3) of this clause and insert the following in lieu thereof—
When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of
illness due to causes over which the employee has no control, the employee shall be reimbursed—
(a)
The actual reasonable cost of conveyance of the employee and dependants.
(b)
The actual cost (including insurance) of the conveyance of an employee’s household furniture, effects and
appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the
Board.
(c)
An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and
appliances for each occasion that an employee is required to transport his/her furniture, effects and appliances
provided that the Chief Executive Officer is satisfied that the value of household furniture, effects and
appliances moved by the employee is at least $3106.00.
(d)
(i)
Subject to (ii) and (iii) hereof where an employee is transferred to government owned or private rental
accommodation, where furniture is provided, and as a consequence the employee is obliged to store
furniture, the employee shall be reimbursed the actual cost of such storage up to the maximum
allowance prescribed from time to time in the Public Service Award 1992; and with the operative date
for such allowance for the purposes of this provision to be the same as that set for the allowance in
that Award.
(ii)
Actual cost shall be deemed to include the premium for adequate insurance coverage for the value of
the furniture stored.
(iii)
The allowance pursuant to this paragraph shall not be paid for a period in excess of four years without
the approval of the Chief Officer.

4.

Clause 24. – Country Service:
A.
Delete subclause (1) of this clause and insert the following in lieu thereof—
District Allowance: An employee shall be entitled to a district allowance in accordance with the provisions of Clause
31 of the Public Service Award 1992.
B.
Delete subclause (2) of this clause and insert the following in lieu thereof—
In addition to the rates prescribed in Clause 6(2)(b) of this Award—
Station Officers at Albany, Bunbury, Geraldton, Kalgoorlie/Boulder and Northam, shall be paid an allowance of
$14.15 per week.
The District Officer at Kalgoorlie shall be paid an allowance of $21.05.

(1)

(2)
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Clause 34. – Formula for Calculation of Weekly Wages: Delete this clause and insert the following in lieu thereof—
Part 1 - Base Rate
TOTAL BASE
RATE
$
(a)

(b)

(c)

(2)

(3)

82 W.A.I.G.

Trainee Firefighter
3rd Class Firefighter
2nd Class Firefighter
1st Class Firefighter
Level 1
Level 2
Level 3
Senior Firefighter
Leading Firefighter

483.20
520.00
531.20
554.20
568.00
612.00
635.00
658.00

Station Officer
1st Year
2nd Year
3rd Year

681.00
704.00
727.00

District Officer
Superintendent

794.00
853.80

The rates of pay in this Award include the second $8.00 per week Arbitrated Safety Net Adjustment payable under the
December, 1994 State Wage Decision. This second $8.00 per week Arbitrated Safety Net Adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991, pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as that wage increase has not previously been used to offset an
Arbitrated Safety Net Adjustment. Increases made under previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enterprise agreements, are not to be used to offset Arbitrated
Safety Net Adjustments.
Furthermore the rates of pay in this award include the $10.00 per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to November 1997, except those resulting from enterprise
agreements, are not to be used to offset this arbitrated safety net adjustment of $10.00 per week.
Further the rates of pay in this award include the $12 per week or $10 per week arbitrated safety net adjustments payable
from the beginning of the first pay period on or after 1st August, 1999.
This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjustment of $12 per week or $10 per week.
Part 2 - Calculation of Penalty Payments
Introduction
The calculations are based on an annual cycle of the 10/14 roster system. The penalties are averaged over the four
platoons over the entire year and paid as a fixed weekly amount.
Step 1 : Public Holidays and Weekend Penalties
Days
Hours
Ord Hours
Penalty
Penalty Hours
Public Holidays
10.0
24
240
1.5
346.15
Saturdays
50.5
24
1212
0.5
606.
Sundays
50.5
24
1212
0.75
909.
Weekdays
242.5
24
5820
N/A
N/A
L.S.L.
10.5
24
252
N/A
N/A
SUB TOTAL
364.0
8736
1861.15
ADD 24 HOURS
1.0
24
5.10
TOTAL
365.0
8760
1866.25
Grand Total of Hours Paid
=
8760 + 1866.25
=
10625.25
Hours Paid per Firefighter
=
10625.25 ÷ 4
=
2656.56

82 W.A.I.G.
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Notes
(1)
(2)
(3)
(4)

All hours worked on Public Holidays to be paid at the rate of double time and one half.
Ordinary hours on Saturday to be paid at the rate of time and one half.
Ordinary hours on Sunday to be paid at the rate of time and three quarters.
The penalty hours on Public Holidays are reduced by 1/26th to compensate for the two weeks of ordinary time allowed
for sick and long service leave.
(5)
The average of penalty payments is applied to the additional day assuming that over the long term that day will fall on
each day of the week.
(6)
The total wage rate for District Officer and Superintendent includes a component in lieu of availability allowance.
Step 2 : Shift Loadings
All shifts are paid at a shift loading of 15% of the base rate. The loading applies to all week day shift excepting Public Holidays and
Long Service Leave.
50.5 weeks x 5 days x 2 shifts - 20 p.h.shifts = 485 shifts per annum.
485 shifts ÷ 4 platoons = 121.5 shifts ÷ 52.166 weeks per year = 2.324311 shifts per employee per week.
BR x 15% ÷ 5 x 2.322311 = shift loading.
Step 3 : Overtime Loading
All overtime is paid at the rate of double time. Overtime is paid for 50 weeks and does not include periods of employment spent on
sick leave or long service leave. Each overtime shift is an afternoon shift and therefore attracts the loading for shift work.
50 weeks x 8 hours x 1 T.penalty = 400 hours.
400 hours ÷ 4 platoons = 100 hours ÷ 52.166 = 1.916574 hours per week.
BR ÷ 40 x 1.15% x 1.916574 = overtime loading.
Step 4 : Weekly Paid Hours
BR ÷ 40 = hourly rate x 2656.56 = annual paid hours ÷ 52.166 = weekly paid hours.
total weekly wage = weekly paid hours + shift loading
+ over time loading.
____________________
2002 WAIRC 07050
THE SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS)
STATE AWARD 1977
NO. R32 OF 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
MYER STORES LIMITED AND OTHERS, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
WEDNESDAY, 20 NOVEMBER 2002
FILE NO/S.
APPLICATION 1408 OF 2002
CITATION NO.
2002 WAIRC 07050
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of various respondents and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 (No. R 32 if 1976) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 20th day of November 2002.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________

1.
(9)

SCHEDULE
Clause 7A. – Nightfill Duty: Delete subclause (9) of this clause and insert the following in lieu thereof—
(a)
A full-time, part-time or casual worker employed in a “General Retail Shop” or “Special Retail Shop” pursuant
to this clause shall be paid an additional loading as prescribed hereunder—
(i)
Monday to Saturday prior to 7.00 am
(aa)
Full-time and Part-time Workers
a loading of $2.45 per hour in addition to the ordinary hourly rate of a full-time or part-time
worker.
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(bb)
-

Casual Workers
a loading of $2.45 per hour in addition to the ordinary casual rate as laid down in paragraph
(a) of subclause (4) of Clause 7. - Casual Workers.
(ii)
Saturday between 5.00 pm and Midnight
(aa)
Full-time and Part-time Workers
a loading of $3.47 per hour in addition to the ordinary hourly rate of a full-time worker as
prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages.
(bb)
Part-time Workers
a loading of $7.54 per hour in addition to the ordinary hourly rate of a full-time shop
assistant as prescribed in column (i) of subclause (1) of Part I of Clause 28. - Wages.
(cc)
Casual Workers
a loading of $9.03 per hour in addition to the ordinary casual rate as laid down in paragraph
(a) of subclause (4) of Clause 7. - Casual Workers.
(b)
Junior workers shall be paid the appropriate percentage as laid down in Part II of Clause 28. - Wages.
(c)
The loadings referred to in (i) and (ii) above shall be paid for the purpose of superannuation calculations.
2.
Clause 12. – Meal Money: Delete this clause and insert the following in lieu thereof—
(1)
When a worker is required to continue working after the usual finishing time for more than one hour he/she shall be paid
$8.90 for the purchase of any meal required.
(2)
Late Night Trading Meal Allowance—
A worker who commences work at or prior to 1.00pm on the day of late night trading and is required to work beyond
7.00pm on that day shall be paid a meal allowance of $8.90.
(3)
Meal money may be paid prior to the meal period on the day upon which the overtime is to be worked or as part of the
normal weekly or fortnightly wage as appropriate.
3.
Clause 28. – Wages:
A.
Delete subclause (1) of Part III of this clause and insert the following in lieu thereof—
(1)
(a)
A worker required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a
walk beside power operated high lift stacker in the performance of his duties shall be paid an additional 52 cents
per hour whilst so engaged.
(b)
A worker required to operate a ride-on power operated fork lift, high lift stacker or high lift stock picker or a
power operated overhead traversing hoist in the performance of his duties shall be paid an additional 59 cents
per hour whilst so engaged.
(c)
The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a
“Storeman Operator Grade 1” or a “Storeman Operator Grade 2”.
B.
Delete subclause (4) of Part III of this clause and insert the following in lieu thereof—
(4)
(a)
A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a cold
chamber in accordance with the following—
In a cold chamber in which the temperature is—
(i)
Below 0° Celsius to -20° Celsius - 64 cents per hour
(ii)
Below -20° Celsius to -25° Celsius - 74 cents per hour
(iii)
Below -25° Celsius - 85 cents per hour.
(b)
Workers required to work in temperatures less than -18.9° Celsius shall be medically examined at the
employer’s expense.
C.
Delete subclause (7) of Part III of this clause and insert the following in lieu thereof—
(7)
An automotive spare parts or accessories salesman qualified (i.e. one who has passed the appropriate course of technical
training) shall be paid the sum of $19.76 per week in addition to the rates prescribed herein.
4.
Clause 28A. – Structural Efficiency Agreement – Cold Storage Industry: Delete this clause and insert the following
in lieu thereof—
P. & O. Cold Stores and Clelands Cold Stores shall pay $19.13 per week in addition to the rates prescribed by Clause 28. - Wages
of this award from the beginning of the first pay period commencing on or after 1 November 1989 and $3.19 in addition to the rates
prescribed by Clause 28. - Wages of this award from the beginning of the first pay period commencing on or after 1 December
1989 on account of agreement reached for a structural efficiency package which the parties anticipate will result in the creation of a
Cold Storage Award being negotiated in accordance with the objectives and content of the Structural Efficiency Principle.
5.
Clause 32. – Motor Vehicle Allowance: Delete this clause and insert the following in lieu thereof—
Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his duties, he
shall be paid in accordance with the following schedule—
AREA AND DETAILS

Distance Travelled Each Year
Metropolitan Area
South West Land Division
North of 23.5 Degree South Latitude
Rest of the State
Motor Cycle (in all areas)

ENGINE DISPLACEMENT
(IN CUBIC CENTIMETRES)
RATE PER KILOMETRE (CENTS)
Over 2600cc
Over1600cc - 2600cc 1600cc & Under
64.16
57.45
49.98
65.66
58.94
51.23
72.12
64.98
56.45
67.9
60.81
52.85
22.13 cents per kilometre

82 W.A.I.G.
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Clause 46. – First Aid Allowance: Delete this clause and insert the following in lieu thereof—

A worker holding either a Red Cross or St. John Senior First Aid Certificate of at least ‘A’ level who is appointed by the employer
to perform first aid duties shall be paid $7.65 per week in addition to the worker’s ordinary rate.
7.

Clause 48. – Additional Loading For late Night Trading Establishments: Delete this clause and insert the following
in lieu thereof—

(1)

A full-time or part-time worker employed in a “General Retail Shop” or “Special Retail Shop” who works ordinary hours
between 6.00 p.m. and 9.00 p.m. on the day of late night trading shall be paid a loading of $3.05 per hour in addition to
the ordinary hourly rate of a full-time or part-time worker.

(2)

A casual worker employed in a “General Retail Shop” or “Special Retail Shop” who works ordinary hours between
6.00 p.m. and 9.00 p.m. on the day of late night trading shall be paid the amount of $3.05 per hour in addition to the
ordinary casual rate as laid down in paragraph (a) of subclause (4) of Clause 7. - Casual Workers.

(3)

Provided that junior workers shall be paid the appropriate percentage as laid down in Part II of Clause 28. - Wages.

(4)

The loading referred to in subclauses (1), (2) and (3) above shall be paid for the purpose of superannuation calculations.

____________________

2002 WAIRC 07040
STOREMEN INDEPENDENT WOOLDUMPERS PTY LTD AWARD 1982
NO. A36 OF 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
INDEPENDENT WOOLDUMPERS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 19 NOVEMBER 2002
FILE NO/S.
APPLICATION 1536 OF 2002
CITATION NO.
2002 WAIRC 07040
_________________________________________________________________________________________________________
Result
Award varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Storemen Independent Wooldumpers Pty Ltd Award 1982 (No A 36 of 1982) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 19th day of November 2002.
[L.S.]

1.
(4)
(5)
2.
(2)

_________

Commissioner.

SCHEDULE
Clause 10. – Wages:
A.
Delete subclause (4) of this clause and insert the following in lieu thereof—
Sixty five cents per hour in addition to the above rates shall be paid to any employee who actually handles “dead” wool.
B.
Delete subclause (5) of this clause and insert the following in lieu thereof—
If an employee is required by the employer to act as a first aid attendant in any store, for so acting he/she shall be paid in
addition to his/her ordinary rate of pay the sum of $1.45 per day.
Clause 12. – Meal Hours and Meal Money: Delete subclause (2) (a) of this clause and insert the following in lieu
thereof—
(a)
An employee shall be entitled to meal money of $8.85 in the following circumstances—
(i)
where he is required to work for more than one hour before his normal commencing time or to
continue to work for more than one hour after his normal ceasing time; or
(ii)
where he is required to continue working after 12.00 o’clock midnight for more than one hour; or
(iii)
where he is required to continue working after midday on Saturday, Sunday or public holiday for
more than one hour; or
(iv)
where he is required to continue overtime after 5.00 p.m. on a Saturday, Sunday or public holiday for
not less than one hour.
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3.
Clause 28. – Vehicle Allowance: Delete this clause and insert the following in lieu thereof—
Where an employee maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his/her
duties, he/she shall be paid in accordance with the following schedule—
Area and Details
Distance Travelled Each
Year on Employer’s Business

Engine Displacement (in cubic centimetres)
Over 2600cc

Over 1600cc 2600cc

1600cc & Under

Rate per kilometre (Cents)
Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State
Motor Cycle (in all areas)

64.16
57.45
65.66
58.94
72.12
64.98
67.9
60.81
22.13 cents per kilometre

49.98
51.23
56.45
52.85

____________________

2002 WAIRC 07131
SUPERMARKETS AND CHAIN STORES (WESTERN AUSTRALIA) WAREHOUSE AWARD 1982
No. A26 of 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
COLES SUPERMARKETS AUSTRALIA PTY LTD AND, WOOLWORTHS SUPERMARKETS
PTY LTD, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
TUESDAY, 3 DECEMBER 2002
FILE NO.
APPLICATION 1537 OF 2002
CITATION NO.
2002 WAIRC 07131
_________________________________________________________________________________________________________
Result
Award Varied
_________________________________________________________________________________________________________
Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss on behalf of Coles Supermarkets Australia Pty Ltd, and by
consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—
THAT the Supermarkets and Chain Stores (Western Australia) Warehouse Award 1982 (No A 26 of 1982) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after
3 December 2002.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
_________
SCHEDULE
Clause 13. – Meal Money: Delete subclause (1) of this clause and insert the following in lieu thereof—
When an employee is required to continue working after the usual finishing time for more than one hour, he/she shall be
paid $8.90 for the purchase of any meal required.
2.
Clause 30. – Additional Rates for Saturday Work: Delete this clause and insert the following in lieu thereof—
Hours of work performed before 12 noon on Saturday (except in the case of casual employees employed on Saturday morning only
in any week) shall be paid the following amounts in addition to ordinary rates—
$
In the case of adult employees
3.35
In the case of junior employees
2.63
or for each week of any cycle of two consecutive weeks In the case of adult employees
1.65
In the case of junior employees
1.32
1.
(1)

82 W.A.I.G.
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3.
Clause 33. – Motor Vehicle Allowance: Delete this clause and insert the following in lieu thereof—
Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of the worker’s
duties, the worker shall be paid in accordance with the following schedule—
Engine Displacement
(in cubic centimetres)
Rate Per Kilometre (Cents)

Area and details

Distance Travelled Each Year on Employer’s
Business
Metropolitan Area
South West Land Division
North of 23.5 degrees South Latitude
Rest of the State
Motor Cycle (in all areas)

Over 2600 cc
64.16
65.66
72.12
67.9

Over 1600 cc 1600 cc & Under
2600 cc
57.45
49.98
58.94
51.23
64.98
56.45
60.81
52.85
22.13 cents per kilometre

4.
Clause 43. – First Aid Allowance: Delete this clause and insert the following in lieu thereof—
An employee holding either a Red Cross or St John Senior First Aid Certificate of at least ‘A’ level, who is appointed by the
employer to perform first aid duties shall be paid $7.65 per week in addition to the employee’s ordinary rate.

AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—
2002 WAIRC 07064
AGED AND DISABLED PERSONS HOSTELS AWARD, 1987
No. A6 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS’ DIVISION, WA BRANCH, APPLICANT
v.
ANGLICAN HOMES FOR THE AGED (INCORPORATED) AND OTHERS, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 22 NOVEMBER 2002
FILE NO/S.
APPLICATION 1762 OF 1999
CITATION NO.
2002 WAIRC 07064
_________________________________________________________________________________________________________
Result
Application for variation of Award dismissed
_________________________________________________________________________________________________________
Order
WHEREAS this is an application to vary the Aged and Disabled Persons Hostels Award, 1987; and
WHEREAS on the 27th day of September 2000 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS the application was set down For Mention on the 26th day of July 2001; and
WHEREAS on the 23rd day of July 2001 the Applicant advised the Commission that the parties were having discussions to resolve
the issues; and
WHEREAS the application was set down For Mention on the 22nd day of October 2002; and
WHEREAS at the conclusion of that hearing the Applicant agreed to contact the Commission within 28 days to advise of its
intentions regarding the application, and further, that if the Applicant had not contacted the Commission by that time it could be
assumed that the matter was resolved and an order could issue for the dismissal of the application; and
WHEREAS by close of business on the 19th day of November 2002, the Applicant had not contacted the Commission in respect of
the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________
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2002 WAIRC 07065
ENROLLED NURSES AND NURSING ASSISTANTS (PRIVATE) AWARD
No. 8 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WA BRANCH, APPLICANT
v.
ST JOHN OF GOD HOSPITAL AND OTHERS, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 22 NOVEMBER 2002
FILE NO/S.
APPLICATION 1761 OF 1999
CITATION NO.
2002 WAIRC 07065
_________________________________________________________________________________________________________
Result
Application for variation of Award dismissed
_________________________________________________________________________________________________________
Order
WHEREAS this is an application to vary the Enrolled Nurses and Nursing Assistants (Private Award, No. 8 of 1978; and
WHEREAS on the 27th day of September 2000 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS the application was set down For Mention on the 26th day of July 2001; and
WHEREAS on the 23rd day of July 2001 the Applicant advised the Commission that the parties were having discussions to resolve
the issues; and
WHEREAS the application was set down For Mention on the 22nd day of October 2002; and
WHEREAS at the conclusion of that hearing the Applicant agreed to contact the Commission within 28 days to advise of its
intentions regarding the application, and further, that if the Applicant had not contacted the Commission by that time it could be
assumed that the matter was resolved and an order could issue for the dismissal of the application; and
WHEREAS by close of business on the 19th day of November 2002, the Applicant had not contacted the Commission in respect of
the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
____________________

2002 WAIRC 07063
PRIVATE HOSPITAL EMPLOYEES’ AWARD, 1972
No. 27 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ST JOHN OF GOD HOSPITAL AND OTHERS, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DATE OF ORDER
FRIDAY, 22 NOVEMBER 2002
FILE NO/S.
APPLICATION 1763 OF 1999
CITATION NO.
2002 WAIRC 07063
_________________________________________________________________________________________________________
Result
Application for variation of Award dismissed
_________________________________________________________________________________________________________
Order
WHEREAS this is an application to vary the Private Hospital Employees’ Award 1972; and
WHEREAS on the 27th day of September 2000 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position; and
WHEREAS the application was set down For Mention on the 26th day of July 2001; and
WHEREAS on the 23rd day of July 2001 the Applicant advised the Commission that the parties were having discussions to resolve
the issues; and
WHEREAS the application was set down For Mention on the 22nd day of October 2002; and
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WHEREAS at the conclusion of that hearing the Applicant agreed to contact the Commission within 28 days to advise of its
intentions regarding the application, and further, that if the Applicant had not contacted the Commission by that time it could be
assumed that the matter was resolved and an order could issue for the dismissal of the application; and
WHEREAS by close of business on the 19th day of November 2002, the Applicant had not contacted the Commission in respect of
the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

AWARDS/AGREEMENTS—Interpretation of—
2002 WAIRC 07083
TRANSFIELD MAINTENANCE HBI AGREEMENT 2000
No. AG 205 of 2000
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY, 26 NOVEMBER 2002
FILE NO.
APPLICATION 1400 OF 2002
CITATION NO.
2002 WAIRC 07083
_________________________________________________________________________________________________________
Result
Interpretation of Agreement – Declaration issued
Representation
Applicant
Mr C Saunders and with him Mr L Edmonds (of Counsel)
Respondent
Mr L Joyce and with him Mr D Pretsel
_________________________________________________________________________________________________________
1

2

3

4

5

6

Reasons for Decision
On the 9th August 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers –
Western Australian Branch (the AFMEPKIU) applied to the Commission for an interpretation of the Transfield Maintenance
HBI Agreement 2000 No. 205 of 2000 (the Agreement).
The Agreement applies to the operations of Transfield Services (Australia) Pty Ltd (the Respondent) and was made between
the parties in 1997 to cover employment of persons employed by the Respondent in classifications referred to in Clause 15 of
the Agreement who are engaged in or in connection with the preparatory work, alteration, repair, maintenance, servicing,
rehabilitation, refurbishment, modification, upgrades or commissioning of the BHP Direct Reduced Iron Pty Ltd Port Hedland
assets and facilities.
The Agreement was to remain in force until the 30th June 2003 and is to be read and interpreted wholly in conjunction with the
Metal Trades (General) Award No. 13 of 1965 and the Electrical Contracting Industry Award No. R22 of 1978 as it was at the
21 July 1997 (the Awards). The Agreement provides where there is any inconsistency between it and the Awards, the
Agreement prevails to the extent of the inconsistency.
The application seeks a declaration from the Commission of the true interpretation of words emphasised in the following
extract from the Agreement—
“13.10 Standing Down Of Employees
The employer is entitled to deduct payment for any day or part of a day on which an employee cannot be usefully
employed because of any industrial action by any of the Unions party to this Agreement, or by any other Association or
Union, or through any breakdown in machinery or any stoppage of work by cause for which the employer cannot
reasonably be held responsible.”
It is common ground that the Respondent is party to a contract with BHP Billiton Direct Reduced Iron Ore Pty Ltd (Boodarie
Iron) to provide services of the nature described in paragraph 2 of this document. It was in the execution of that contract that
Boodarie Iron advised the Respondent on the 26th March 2002 that it was declaring force majeure on its contracts with a
number of customers, suppliers and contracts. It is the contention of the AFMEPKIU that the true extent of the declaration of
force majeure has never been disclosed to it.
What it did know was that after the declaration Boodarie Iron instructed the Respondent to provide labour for work on 27th
March 2002 and on the 28th March 2002, which it did. Work was performed by those employees in accordance with the
Agreement on those days, however they were not rostered for work on 29th March 2002. Apparently because this day was one
of the public holidays specified in Clause 28. – Public Holidays of the Agreement. Relevantly under Clause 28, five of the days
named as public holidays can be accrued to be taken as an additional week of annual leave rather than celebrate those holidays
as and when they occur. Easter Monday is one of the holidays that could be taken as part of the additional week’s leave. For
this reason the members of the AFMEPKIU employed by the Respondent expected to be rostered for work on Easter Monday
the 1st April 2002.
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However, acting under the force majeure declaration the Respondent told it’s employees they would not be required to work
on Monday 1st April 2002. They were given the option of taking a day from their annual leave or being stood down without
pay. Some of them opted not to take the day out of the accrued holidays week. The end result is that the AFMEPKIU contends
that none of the employees should be penalised either through loss of pay or by deduction of a day from their accrued holiday
entitlement because the Respondent was unable to invoke Clause 13.(10). It hence poses the question to be determined by the
Commission in this interpretation in the following way—
“The question the AFMEPKIU seeks to have answered is whether the declaration of force majeure in the circumstances
of this particular case is a stoppage of work for which the employer can not reasonably be held responsible within the
meaning of Clause 13.(10) of the Agreement.”
The Respondent performs the various works that are described in the Scope Clause of the Agreement which applies to its
employees who are engaged by it to perform all of those works.
It is alleged that there was an event in March 2002 which caused circumstances so that it was unsafe to work in the plant area.
As a result of this Boodarie Iron declared the contractual status of force majeure.
This status is described in Osborne’s Concise Law Dictionary, 8th Edition, Sweet and Maxwell, 1993 as follows—
Coercion or irresistible compulsion. Used in commercial contracts to describe events that might happen and that are
entirely outside the control of the parties.
Apparently such a declaration was made by Boodarie Iron on the 26th March 2002. Notwithstanding the declaration, there was
a specific requirement, apparently from Boodarie Iron, for the Respondent’s employees to present for work as directed on the
Wednesday 27th and Thursday 28th March 2002. The employees were not required to work on Friday 29th March
2002 because, according to the Union, that was a day prescribed as a holiday under the Agreement, it being Good Friday.
Under Clause 28 of the Agreement, five of the public holidays named therein can be taken as an additional week of annual
leave. Easter Monday is one of those days. For this reason it was the expectation of the members of the Union that they were
rostered for work as normal on Easter Monday 1st April 2002. However that did not come to pass, the members of the Union
were told by the Respondent at a meeting on 28th March 2002 that they would not work on Monday 1st April, instead they
were given options as to what might happen with their pay for that day. Those who did not want to be stood down without pay
were offered the choice of taking a day in lieu. As it transpired about a third of the Respondent’s employees opted to be stood
down without pay.
The Union contends that work should have been offered to all of the employees or in the alternative they should have been
paid the existence of force majeure not being a situation contemplated by Clause 13.10 of the Agreement. Hence the question
set out above which is now before the Commission to be answered.
The principles for interpretation are set out in North West Beef Industries Limited –v- The West Australian Branch
Australasian Meat Industry Employees Union (1980) 61 WAIG 214. The summary of the applicable case law, particularly how
the Commission should deal with extrinsic material as an aide to interpretation of industrial instruments was subject to detailed
treatment by Acting President Fielding in Ralph M Lee Pty Ltd and Others -v- The Metals and Engineering Union Western
Australia and Another (1994) 74 WAIG 1722.
“6. The principles applicable to interpretation are set out in the decision of the Full Bench in Ralph M Lee Pty Ltd and
Others v Metal and Engineering Workers Union – Western Australia and Another 1994 74 WAIG 1722 at 1724.
Acting President Fielding also dealt with the use of extrinsic material as an aid to interpretation of industrial
instruments in the following manner:
The principles regarding the use of extrinsic material as an aid to interpret industrial instruments are well settled.
That material can only be used where there is an ambiguity and cannot be used to undermine an unambiguous term,
even if that leads to a result which may seem inconvenient or unjust (see: Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian Branch) v. The Minister for Health (1991) 71 WAIG 2253). In
this regard, as pointed out by Brinsden J in Robe River Iron Associates v. Amalgamated Metal Workers and
Shipwrights Union of Western Australia and Others (1987) 67 WAIG 1097, the rules for interpreting industrial
agreements are essentially no different from those applicable to the interpretation of awards. Nonetheless,
industrial instruments are to be interpreted against the background that they “frequently result ... from an
agreement between the parties, couched in terms intelligible to themselves but often framed without that careful
attention to form and draftsmanship which one expects to find in an Act of Parliament” and that “therefore in
construing an award, one must always be careful to avoid a too literal adherence to the strict technical meaning of
words, and must view the matter broadly, and after giving consideration and weight to every part of the award,
endeavour to give it meaning consistent with the general intention of the parties to be gathered from the whole
award” (see: Geo A. Bond & Co Ltd (In Liquidation) v. McKenzie [ 1929] AR (NSW) 498 at 503). The reluctance of
courts to adopt a strict interpretation in relation to awards was endorsed in City of Wanneroo v. Holmes (1989)
30 IR 362. Thus, as Einfeld J observed in BWIU NSW Branch v. Dylalo Pty Ltd trading as Alpine Erections [1992]
AILR 274, the courts should not be too reluctant to admit the possibility that there is an ambiguity in an award, nor
should courts be too artificial or legalistic in a search for its meaning. The court should only refuse to consider
extrinsic material which supports one interpretation when the alternative interpretation being argued for was quite
incapable of being supported by the words. More recently in Short v. F.W. Hercus Pty Ltd (supra) the Federal
Court held that even where the provision was unambiguous, the Court should not deny itself the guidance of
intrinsic material where it can be seen that more is needed than the immediate context of the provision to interpret
it properly. In this context, Burchett J observed at p 134—
“The context of an expression may thus be much more than the words that are its immediate neighbours.
Context may extend to the entire document of which it is a part, or to other documents with which there is
an association. Context may also include, in some cases, ideas that gave rise to an expression in a document
from which it has been taken. When the expression was transplanted, it may have brought with it some of
the soil in which it once grew, retaining a special strength and colour in its new environment. There is no
inherent necessity to read it as uproot and stripped of every trace of its former significance, standing bare
in alien ground. True, sometimes it does stand as if alone. But that should not be just assumed, in the case of
an expression with a known source, without looking at its creation, understanding its original meaning, and
then seeing how it is now used. Very frequently, perhaps most often, the immediate context is the clearest
guide, but the court should not deny itself all other guidance in those cases where it can be seen that more is
needed. In literature, Milton and Joyce could not be read in ignorance of the source of their language, nor
should a legal document, including an award, be so read.””
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The first task in interpretation is to decide whether there is a clear meaning that can be ascertained from the words in their
ordinary usage. The specific words for interpretation here are contained in Clause 13.10, of agreement the words are “or any
stoppage of work by cause which the employer can not be responsible”. These words are to be interpreted in context and it is
appropriate to make reference to other words in the Clause to identify the context.
The Clause erects an entitlement to the employer to deduct pay on any day or part of the day when they can not use an
employee by useful employment. There are three distinct circumstances when that may happen. First, if there is industrial
action either by Unions party to the Agreement or any other Association or Union; second, in a completely different context
due to the breakdown of machinery, whether that be machinery in the possession of the Respondent or any other person.
Finally, the words which are cited, identify a third and distinct type of cause to the other two causes, that is industrial action
and the breakdown of machinery which are first two reasons upon which an employer would be entitled to deduct pay.
The Commission needs to give meaning to the words ‘stoppage of work by cause for which the employer can not be
reasonably held responsible’. There is no suggestion from either of the parties that there is any ambiguity, therefore the
Commission should attach to their words the meaning given to them in their normal usage. That meaning is described in the
Concise Oxford Dictionary 2nd Edition 1992 Oxford University Press which defines stoppage as the condition of being
blocked or stopped or a stopping or interruption of work in a factory.
The other important words are ‘reasonably’ and ‘responsible’. In a general sense ‘reasonably’ means having sound judgement,
by being moderate, ready to listen and to act in accordance with that reason and not to act absurdly. ‘Responsible’ means will
be called into account to a person or for a thing.
The meaning of the words in question are therefore clear. If there is an event that the employer can not prevent by reasonable
conduct then it is entitled to deduct payment for any day or day on which the employee can not be reasonably employed. This
analysis leads to the question to be determined.
‘Force majeure’ is a situation where conduct of an event at least for contractual purposes is by irresistible compulsion or
coercion totally outside the control of the party. The events as described to the Commission may or may not constitute force
majeure but that is not what the Commission has to determine. It is not disputed that Boodarie Iron did declare a situation of
force majeure. The Respondent in this matter was unable to deploy its employees to work on that day; it gave the employees
the choice of whether they wished to use a day of annual leave. Whether that is open to it under the terms of the Agreement is
not for the Commission to determine.
The matter to be addressed is whether the words in the Clause authorise the Respondent to stand its workers down in a
situation where there has been a declaration of force majeure and in accordance with the above analysis that question must be
answered in the affirmative.
____________________

2002 WAIRC 07128
WESTERN AUSTRALIAN POLICE SERVICE ENTERPRISES AGREEMENT FOR POLICE ACT EMPLOYEES
PSA AG8 of 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
MONDAY, 9 DECEMBER 2002
FILE NO/S.
P 44 OF 2002
CITATION NO.
2002 WAIRC 07128
_________________________________________________________________________________________________________
Result
Application to Public Service Arbitrator dismissed
_________________________________________________________________________________________________________
Order
WHEREAS this is an application for an order pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 16th day of October 2002 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the Applicant sought time to consider its position: and
WHEREAS on the 28th day of November 2002 the Applicant filed a Notice of Discontinuance in relation to the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
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AGREEMENTS—Industrial—Retirements from—
PRINTING (COMMUNITY NEWSPAPER GROUP) PRODUCTION EMPLOYEES (ENTERPRISE BARGAINING)
AGREEMENT 1999
No. AG 70 of 1999
WESTERN AUSTRALIANINDUSTRIAL RELATIONS COMMISSION
No. 1926 of 2002
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar of a Notice of Retirement from Industrial Agreement in accordance
with section 41(7) of the said Act
Community Newspaper Group Ltd will cease to be a party to the Printing (Community Newspaper Group) Production Employees
(Enterprise Bargaining) Agreement 1999 on and from the 25th day of December 2002.
DATED at Perth this 5th day of December 2002.
J. A. SPURLING,
Registrar.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 208 OF 2002
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“ENGINEERING TRADES (GOVERNMENT) AWARD, 1967 AWARD NOS. 29, 30 AND 31 OF 1961 AND 3 OF 1962”
NOTICE is given that an application has been made to the Commission by The Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union of Workers – Western Australian Branch under the Industrial Relations Act 1979 for a variation of the
above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:Second Schedule – List of Respondents
The insertion of the “Western Australian Mint” as a named respondent.
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
21 November 2002.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1546 OF 2002
APPLICATION FOR VARIATION OF AWARD
ENTITLED
“MASTERS AND DECKHANDS (PASSENGER FERRIES, LAUNCHES AND BARGES) (FREMANTLE LAUNCH AND
TUG COMPANY PTY LTD) AWARD 1993”
NOTICE is given that an application has been made to the Commission by The Australian Maritime Officers Union – Western Area
Union of Employees under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:SCHEDULE OF RESPONDENTS
Delete :-

Fremantle Launch and Tug Company Pty Ltd
4 Rous Head Road
NORTH FREMANTLE WA 6159
And insert in lieu thereof:Employer
Total Harbour Services Pty Ltd
4 Rous Head Road
NORTH FREMANTLE 6159
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Unions
Australian Maritime Officers Union of Employees Western Area Union of Employees
28 Mouat St
FREMANTLE WA 6160
Seaman’s Union of Australia, West Australian Branch
2 Kwong Alley
NORTH FREMANTLE WA 6159
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,
Registrar.
11 December 2002.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. A7 OF 2002
APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "HOME AND COMMUNITY SERVICES (ALHMWU) AWARD 2002"
NOTICE is given that an application has been made to the Commission by Australian Liquor, Hospitality & Miscellaneous
Workers Union, W.A. Branch under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.
3. SCOPE OF AWARD
This Award shall apply to persons engaged as employees in or in connection with any of the following callings, services,
employments or occupations:
Chauffeur, Companion, Cook, Gardener, Grounds person, Handyperson, Housekeeper, Kitchen hand, Laundry Worker, Messenger,
Nursemaid, Personal Attendant, Seamstress, Care Aide, Home Help/Domestic & Driver who are employed in or in connection with
the provision of personal care and environmental services in private residences, in kitchens providing meals to clients in the
community & Adult Day Care Centres.
4. AREA OF OPERATION
This Award shall apply to the activities of the parties and persons bound to this Award with respect to their operations throughout
Western Australia.
45. PARTIES TO THE AWARD
The following organisation will be a party to this award:
Australian Hospitality Liquor Hospitality Miscellaneous Workers Union, Western Australian Branch
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,
Registrar.
9 December 2002.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1935 OF 2002
APPLICATION FOR VARIATION OF AWARD
ENTITLED
"HOSPITAL SALARIED OFFICERS (PRIVATE HOSPITALS) AWARD, 1980”
NOTICE is given that an application has been made to the Commission by The Hospital and Salaried Officers Association of
Western Australia (Union of Workers) under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:Clause 3 – Scope
Delete the word “capacitites” and insert “capacities”
Delete subclause (2)
“Subject to Clause 1. - Title of this Award, this award shall not apply to employees and employers bound by awards to
which at the date of this award the Hospital Salaried Officers Association of Western Australia (Union of Workers) is a
party.”
Clause 4 – Area
Delete clause 4. - Area and insert in lieu thereof the following:
“This award shall operate throughout the state of Western Australia.”
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,
Registrar.
10 December 2002.
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PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2002 WAIRC 07042
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER LALOR HEALY, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT
-andTHE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
WEDNESDAY, 20 NOVEMBER 2002
FILE NOS
P 36 of 2002 and P 55 of 2002
CITATION NO.
2002 WAIRC 07042
_________________________________________________________________________________________________________
Result
Applications dismissed
Representation
Applicant
Ms M in de Braekt
Respondent
Mr R Andretich (of Counsel)
_________________________________________________________________________________________________________
1

Reasons for Decision
Peter Lalor Healy is an Industrial Inspector Level 4.3, employed by the respondent in the Department’s Labour Relations
Division. He has been a public servant since 1974, and at the time of hearing was aged 62 years.

2

The Schedule to the Notices of Application in these matters claim, as I understand it, that the respondent’s treatment of Mr
Healy in its consideration and non-approval of his expression of interest in and eligibility for voluntary severance was unfair,
inconsistent and/or unlawful. He seeks to be offered voluntary severance and paid an amount for voluntary severance
calculated at the enhanced rate applicable immediately prior to 30 June 2002.

3

The Arbitrator has heard evidence from Peter Lalor Healy, the employee the subject of these applications; Jeffrey Joseph
Radisich, the Acting Executive Director, Labour Relations for the respondent; Brian Bradley, the Acting Director General (the
respondent), and Brian Arthur Appleby, the Acting Director, Compliance and Education of the respondent to whom Mr Healy
reports.

4

I find that the evidence in these matters demonstrates as follows. Mr Appleby, as was a normal responsibility of his position,
was contemplating the proper mix of Level 3 and Level 4 Inspectors within his section. He had a number of Level 4 positions
vacant and it was possible for him to abolish vacant positions and create new positions in their stead at Level 3 for the purpose
of creating a better mix for the section.

5

At around the same time as Mr Appleby was considering the proper mix of staff in his section, Mr Bradley put out to all
members of staff of the Department an invitation to apply for voluntary severance. This was in the form of a Staff Update
Newsletter. The Newsletter says, amongst other things—
“To facilitate the change processes within DOCEP, expressions of interest are invited from existing redeployees and all
other permanent employees affected by the structural changes in the Corporate Services Division and Strategy Division of
the Department who may be interested in taking voluntary severance.
Other Departmental employees from outside those two divisions may also apply for voluntary severance if it can be
demonstrated that their position is likely to be abolished and as a result they will be surplus to requirements. However,
preference will be given to existing redeployees and those permanent employees affected by the MOG changes.”

6

It is clear then, that the primary focus of the call for expressions of interest was on employees in the Corporate Services and
Strategy Divisions of the Department.

7

Attached to the Newsletter was a Voluntary Severance Expression of Interest Form 2002 (“the Form”). At the top of the Form
is the following information—
“Expressions of interest for voluntary severance will be considered with regard to—
•

The work related requirements of the branch/division and Department; and

•
Whether the individual is able to be released from the Department (ie taking into account their skills,
knowledge and experience).
Please note that EMPLOYEES IN POSITIONS WHICH ARE ESSENTIAL TO THE
MAINTENANCE OF SERVICES ARE UNLIKELY TO BE APPROVED FOR VOLUNTARY
SEVERANCE. If you fall within this category you may wish to discuss it with your Manager or
Director prior to submitting your expression of interest.
An expression of interest in severance does not guarantee its approval. You will be notified as soon as
possible of the outcome of your severance application.”
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There is then a section for the employee to complete his or her details. At the bottom of the Form, immediately above that part
where the employee signs and dates the Form, is the following—
“I am interested in taking a voluntary severance.
I understand—
•
This expression of interest does not commit either party, and approval is at the discretion of
management according to the prescribed criteria;
•
I am able to withdraw this expression of interest at any time prior to signing a Deed of Severance;
and
•
My expression of interest will be discussed with relevant parties and that confidentiality will be
maintained within that process.”
9
The next page provides a section for the Director responsible for the employee concerned to assess the employee’s expression
of interest and recommend the employee’s release. In this section, the Director is also to indicate how the reduction in FTE will
be managed. There is then a section for the Executive Director to either support or not support the Director’s recommendation.
Finally, there is a section for the Director General to “Endorse” or “Not Endorse” the voluntary severance.
10 Attached to the Newsletter and Form are 8 pages of Information Sheet, Process Flowchart, Instructions for Completing the
Voluntary Severance Calculation Sheet, and a couple of pages of answers to Frequently Asked Questions. The Information
Sheet includes the following notes—
“What is Voluntary Severance?
Voluntary Severance may be offered to employees—
•
whose office, post or position is, or is to be, abolished; and
•
who is, or will become, surplus to the requirements of the Department.”
8
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“How Your Application will be Considered
In the expression of interest process there is no commitment on either party to approve or take the severance.
Current registered redeployees and supernumerary employees who express an interest in taking severance will
be considered first, however all employees will be considered with respect to the following criteria—
•
The work related requirements of the branch/division/Department.
•
Whether the employee can be released (taking into account their skills, experience and knowledge).
Employees in positions which are essential to the maintenance of services, are unlikely to be approved for
voluntary severance, however, you may wish to discuss this with your Manager or Director.
Certain positions will require consideration by the Director General and the relevant Executive Director.”
The Flowchart for “Employees Whose Position Has Not Already Been Identified for Abolition” sets out the process of the
offer and approval. At the right hand side is noted—
“If the (Expression of Interest) is denied at any stage—
Employee is notified that their severance has not been approved
↓
The employee is able to access the Department’s grievance process if required.”
Expressions of interest were to be received by the employees’ managers or directors by 5.00pm on Friday 10 May 2002 with a
view to employees who were offered voluntary severance departing by 20 June 2002. Preference would be given to existing
redeployees and those permanent employees affected by the Machinery of Government changes, which I take to mean the
amalgamation of those departments which went to make up the Department in its current form.
This documentation makes clear and I find that expressions of interest required consideration and approval, and that approval
would be subject to an assessment of the Department’s current and future needs. This assessment would take account of
priorities placed on the Department by the Acting Director General. The number of applications approved would be dependent
upon funding available. Decisions would encompass principles of equity and natural justice.
Mr Healy spoke with Mr Appleby and indicated his interest in voluntary severance. Mr Appleby decided that he could meet his
objective of abolishing one of a number of Level 4 positions by abolishing the position occupied by Mr Healy and creating a
Level 3 position in its place. Mr Healy could then meet the requirement of his position being abolished. This would have meant
that Mr Healy would have been eligible for voluntary severance and could receive a benefit of some 64 weeks severance pay. I
find that Mr Appleby chose this course of action, rather than to abolish one of the vacant Level 4 positions, as it would assist
Mr Healy. He told Mr Healy that he was in a position to facilitate Mr Healy’s voluntary severance, but that it would involve
some administrative changes and abolishing the position Mr Healy occupied to make sure he met the criteria for voluntary
severance. He indicated he would support Mr Healy’s application. Mr Appleby told Mr Healy that it was up to the Director
General as to whether he was offered voluntary severance. He also discussed this situation with Mr Radisich. Mr Appleby had
discussions with officers from the Department’s Human Resources Section with a view to the position held by Mr Healy being
abolished. It appears that he initially indicated to the Human Resources Section that the position was to be abolished. However,
he now accepts that he had no authority to do so. The decision to abolish the position was within Mr Radisich’s authority.
I find that in anticipation of his severance being approved, Mr Healy obtained financial advice and he and his wife began
making plans. There is no evidence of any other action on Mr Healy’s part in anticipation of being granted voluntary
severance.
The Voluntary Severance Expression of Interest Form was completed by Mr Healy on 3 May 2002, and he signed the Form
which indicated that he understood that—
“This expression of interest does not commit either party, and approval is at the discretion of management
according to the prescribed criteria.”
According to this document, and his own evidence, as well as the evidence of Mr Appleby, I find that Mr Healy knew his
voluntary severance was not a fait accompli but was subject to management approval.
Mr Appleby ticked the box for his consideration in the Form as “YES the employee can be released” and ticked the box that he
was supernumerary rather than the alternative that he was a registered redeployee. Mr Appleby addressed how the reduction in
FTE would be managed by writing—
“Abolition of equivalent level 4 position (indecipherable) as not of reduced number Level 4 positions and
increased Level 3 positions re-establish appropriate mix of levels.”
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The Form then went to the Executive Director, Mr Radisich, who on 8 May 2002 ticked the box indicating that he supported
the Director’s recommendation.
The document then went to Mr Bradley who, on 22 May 2002, ticked the box saying that the voluntary severance is
ENDORSED. I find, however, that he never advised Mr Healy, either formally or informally of this endorsement. Mr Healy’s
application was put aside with others.
Come early June 2002, more than 50 applications had been received for voluntary severance. Mr Bradley had previously been
prepared merely to accept the recommendations of his directors and executive directors in the various areas as to any
applications for voluntary severance. However, with the number of expressions of interest having been received, he considered
it appropriate to reassess them on the basis of his concern at that time of budgetary considerations. He also decided that it was
appropriate to consider government policy in his deliberations and his review of the expressions of interest. He applied the test
that government policy required that he not reduce the strength of the Inspectorates within the Department. Accordingly, he
decided that no industrial inspector or any inspector positions within the Department would be subject to voluntary severance.
He did not appear to appreciate, at the time, that while the Level 4 position held by Mr Healy was intended by Mr Appleby to
be abolished, a Level 3 position would be created instead and thereby, the number of positions within the Inspectorate would
not actually be reduced. It would have meant though, that an employee would depart, and his position would be effectively
reclassified downwards and another employee would need to be engaged. I make the point that while the number of positions
would not change, instead of reducing the number of employees by one, Mr Healy’s departure would not ultimately result in
any reduction in staff numbers. In any event, Mr Bradley made a blanket decision that no inspectorial positions would be
abolished.
As to his concerns regarding the prospect of granting all voluntary severances sought, Mr Bradley did not undertake any
financial analysis to clarify the situation but acted on what appeared to be the then likely outcome. I find that Mr Bradley,
having reviewed the applications, on 14 June 2002, rejected Mr Healy’s application as his position was one of those covered
by the criteria he applied. By letter dated 18 June 2002, Mr Healy was then formally advised that his voluntary severance had
not been approved.
Mr Healy’s evidence of his expectation of approval of his expression of interest appears to have been based on what can only
be described as rumour and scuttlebutt which tends to be rife in work places in matters such as this. I can only assume that he
may have become aware of the approval being likely on the basis that Mr Appleby had erroneously directed Human Resources
to put in train the process for the abolition of the position in anticipation of approval being granted by Mr Bradley for the
voluntary severance. However, I make no finding in that regard, and there is insufficient evidence to do so.
Another matter raised by the applicants is that Mr Bradley had delegated the authority to make decisions in respect of FTE
management, restructuring of Division Structure below Director level, and other matters to Mr Radisich as Acting Executive
Director, Labour Relations. This delegation was in writing on 1 March 2002, in accordance with s.33 of the Public Sector
Management Act 1994. The applicants argue that having made a delegation of authority in writing, Mr Bradley had reserved to
himself no authority to make decisions in respect of matters the subject of the delegation and that if he did make such a
decision he was exceeding his authority and making unlawful decisions. The applicants say that Mr Radisich’s decision to
endorse Mr Appleby’s recommendation of Mr Healy’s voluntary severance brought with it the inference that Mr Radisich was
approving the abolition of that position, as was his authority in accordance with the delegated authority. They say that it was
then not Mr Bradley’s right to make a decision to not approve the voluntary severance in light of Mr Bradley’s decision to
support the voluntary severance and thereby the abolition of the position.
I conclude that Mr Radisich never made any decision to abolish the position held by Mr Healy. He supported Mr Appleby’s
recommendation that Mr Healy be released. That may bring with it an inference that he intended to authorise the abolition of
the position. However, the actual decision to abolish had not been formally made, nor had any proper action been taken by Mr
Radisich to abolish the position.
I find that Mr Healy’s position was never abolished. He still occupies that position. There is still the usual work of that position
to be done, and it is still being done by him.
The applicants say that Mr Healy meets the criteria for voluntary severance under Regulation 6 of the Public Sector
Management (Redeployment and Redundancy) Regulations 1994 in that his office, post or position is or was to be abolished
and he would become surplus to the requirements of the Department. However, the evidence demonstrates that although
Mr Appleby instructed the Human Resources section to undertake the necessary process, his direction was without authority.
No proper abolition resulted. The position remains.
Further, I conclude that while Mr Radisich had the authority to restructure the Division below Director level, and had the
authority to abolish the position held by Mr Healy, he did not have the authority to finally approve and authorise Mr Healy’s
voluntary severance. That was not an authority delegated to him. Further, Mr Bradley had responsibility for making, and
authority to make, decisions as to the proper management and staffing of the Department as a whole, and as to the general
approach to be taken.
I find that it is not a requirement of the Public Sector Management (Redeployment and Redundancy) Regulations 1994 that a
position actually be abolished by the time the severance occurs. The requirement is that the position is, or is to be, abolished,
i.e. the abolition has occurred or is to occur. Having said that though, one would anticipate that it might be prudent to abolish
the position prior to voluntary severance occurring.
I find that, in the end, Mr Bradley made a proper management decision with proper regard to the needs of the Department
under his responsibility notwithstanding that there appears to have been some administrative confusion in this matter. His
considerations may not have been detailed as to budgetary matters and, in fact, with the benefit of hindsight the budget allowed
for the severance payments and may not have been exceeded by the granting of all of the applications. However, at the time he
made that decision, some weeks out from the close of the financial year, he had a genuine concern and a real responsibility to
ensure that the funds within his Department were managed properly. I am satisfied that that was his intention. Further, he
applied a reasonable and responsible criterion of not approving the voluntary severance of any officers who held positions
regarded as having some significance in the application of government policy. This was a condition set out in the invitation to
express interest in voluntary severance, in that the position of Inspectors within the Department was a consideration as to the
“work related requirements of the Department.” The fact that Mr Healy’s position’s abolition might have resulted in the
creation of a Level 3 position, with the consequence that there was no reduction in the numbers of inspectional positions, is not
to the point. The respondent would, if it had followed the course of abolishing a vacant position and creating a new one, have
achieved the same purpose without providing voluntary severance to a person whose work is still required. The consequence of
taking this latter course would have been to pay a voluntary severance package to an employee for whom there is still work,
and who would have had to be replaced, albeit potentially at a level lower than the position he held.
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In any event, the position held by Mr Healy has not been abolished. There is no need for that position to be abolished and for it
to have occurred in the way intended by Mr Appleby would have involved the Department paying to an employee whose work
was still required to be done, a voluntary severance payment to enable him to retire early. I am aware that it is not unusual for a
department or agency to facilitate the departure of certain employees by the use, misuse or manipulation of voluntary
severance system. That does not make it a proper use of voluntary severance or redundancy.
However, the real question before the Arbitrator is not whether the respondent has misapplied the decision making process.
The Commission is the body charged with resolving industrial disputes by the application of considerations of merit and
equity. It is not a court whose function is to deal with breaches of the law. The question is whether Mr Healy has suffered a
detriment, whether the respondent’s actions have resulted in unfairness to him. I must say at this point that I find it somewhat
strange that an employee should come to the Commission complaining that his employment has not been terminated, that he
has, unfairly, not been selected for redundancy. In fact, I perceive Mr Healy’s complaint to be that he has not been offered
voluntary severance which would have brought with it the chance of early retirement accompanied by the payment of
severance pay, calculated on an enhanced formula at the time of his expression of interest. Voluntary severance for Mr Healy
would have meant that at 62 years of age he could leave his job with 64 weeks’ severance payment.
Mr Healy’s claimed voluntary severance would have arisen under the Public Sector Management (Redeployment and
Redundancy) Regulations. It required his position to be abolished either then or in the future, and he to become surplus to
requirements, so to become redundant. Redundancy pay or severance pay is compensation to an employee where the employer
has decided, for business reasons, that the work of the employee is no longer required, in this case, the position is to be
abolished. In the public sector, the policy of voluntary, not compulsory, redundancy applies. In either event, the decision to
make a position redundant is the employer’s, not the employee’s. An employee whose position is not surplus to requirements,
or is not to be abolished, continues in employment and has lost nothing which the voluntary severance payment was designed
to compensate for.
This is the case with Mr Healy. He has lost nothing which requires compensation, except, perhaps the chance at early
retirement with a windfall gain, a golden handshake. There is no evidence that he had any more than a hope that his expression
of interest would ultimately be approved. He knew the decision was not Mr Appleby’s, and the only real advice he could act
upon was the notification that his voluntary severance was not approved. There is no evidence of any detriment to him. He still
has his job. Further, there is no evidence that he was treated any differently from other employees.
As to Mr Bradley having changed his mind, he did so not having disclosed his initial decision to Mr Healy. Until that time
came, he was entitled to review his initial decision, and he did so for good reasons.
There is no real unfairness, prejudice or detriment to Mr Healy to not permit him to be made redundant and for him to continue
in employment.
The applications will be dismissed.
_________

2002 WAIRC 07043
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER LALOR HEALY, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION
, RESPONDENT
-andTHE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED ,
APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION
, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
WEDNESDAY, 20 NOVEMBER 2002
FILE NOS
P 36 OF 2002, P 55 OF 2002
CITATION NO.
2002 WAIRC 07043
_________________________________________________________________________________________________________
Result
Applications dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Ms M in de Braekt on behalf of the applicants and Mr R Andretich (of Counsel) on behalf of the respondent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT these applications be, and are hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________
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2002 WAIRC 07060
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEPHEN KELLY & CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA
INCORPORATED, APPLICANTS
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DATE OF ORDER
THURSDAY, 21 NOVEMBER 2002
FILE NO/S.
P 43 OF 2002, P 46 OF 2002
CITATION NO.
2002 WAIRC 07060
_________________________________________________________________________________________________________
Result
Order issued
_________________________________________________________________________________________________________
Order
WHEREAS these are applications pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 8th day of November 2002 the applicant filed a Notice to Admit which Notice required a response within seven
days; and
WHEREAS by facsimile transmission of the 14th day of November 2002, the Respondent sought an extension of time in which to
reply to the Notice to Admit; and
WHEREAS on the 20th day of November 2002 the Commission convened a conference between the parties; and
WHEREAS at the conclusion of that conference the Respondent was granted leave to reply to the Notice to Admit by 5.00pm on
Friday the 22nd day of November 2002;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—
1. THAT the Respondent is hereby granted an extension of time in which to file a reply to the Notice to Admit.
2. THAT the Respondent shall file and serve the reply to the Notice to Admit by 5.00pm on Friday 22nd day of November
2002.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.
____________________

2002 WAIRC 07154
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 4 DECEMBER 2002
FILE NO.
P 2 OF 2001
CITATION NO.
2002 WAIRC 07154
_________________________________________________________________________________________________________
Result
Matter remitted, application granted in part.
Representation
Applicant
Ms M. in de Braekt
Respondent
Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________
1

2

Reasons for Decision
This matter was remitted back to the Commission for further hearing and determination according to law and the Reasons for
Decision of the Full Bench (2002 WAIRC 06618). It was listed for hearing and the parties were given an opportunity to call
further evidence and make further submissions. Both parties elected only to make further submissions.
The applicant union pressed for the orders it sought in the substantive matter. Those orders are that—
(1)
The decision of the respondent in relation to the transfer of Ms Bowles is void ab initio.
(2)
That the respondent facilitate Ms Bowles’ return to work in Broome Regional Prison, or transfer Ms Bowles to
a suitable alternative position in the Broome Region.
(3)
That until such time as Ms Bowles returns to work in Broome Regional Prison or is transferred to a suitable
alternative position in the Broome Region, the respondent is to continue to pay Ms Bowles her salary without
loss of entitlements or continuity of service.
(4)
The respondent pay Ms Bowles damages for breaching their implied obligation to always act in a manner
consistent with maintaining confidence and faith in the employment relationship.
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At the conclusion of the substantive hearing the union also sought an order prohibiting the instigation or re-instigation of any
disciplinary or sub-standard performance procedures in relation to any information referred to or advanced in the substantive
proceedings before the Commission (transcript p.294).
The respondent opposes the orders sought. In doing so, the respondent emphasised its view that the appeal was argued and
decided on the first ground of appeal only and that the reasons of the Full Bench from [72] onwards were not the subject of
argument before the Full Bench.
I refer to the Reasons for Decision of the Full Bench at [70] and [71]. It was concluded that I should have found and declared
that the decision to transfer, and the purported act of transferring, Ms Bowles was outside power and void. I also should have
made an order preventing the transfer of Ms Bowles to Hakea Prison unless there is demonstrated an acceptance of her by the
local aboriginal community. I am satisfied from the Reasons and the submissions now made to me that those declarations and
orders should now be made and I propose to do so.
The union presses for the balance of the orders it originally sought. As to those orders, I conclude as follows. To the extent that
orders are sought declaring that the decision of the superintendent to exclude Ms Bowles from Broome Regional Prison is
within my jurisdiction and is declared void, in my opinion such orders ought to issue. I acknowledge that the Reasons of the
Full Bench on this issue are obiter and not directly binding upon me. I nevertheless find them persuasive. However, my
principal conclusion that orders should issue rests upon the conclusion I reached at [61] that the superintendent, and thus the
respondent, denied Ms Bowles natural justice. I consider that his decision cannot stand and it should not be permitted to do so.
I add immediately that for the reasons I have already reached, and those which follow, that declaring void the decision of the
superintendent does not lead to granting the union’s claims for orders to issue returning Ms Bowles to employment at the
prison.
Those reasons are my acceptance of the evidence of the respondent’s witnesses as to the conduct of Ms Bowles both inside and
outside the Prison. My findings in relation to that conduct were not challenged on appeal. Therefore the findings of fact that
Ms Bowles’ conduct was unsatisfactory as complained of by her fellow employees is made out and stands unchallenged. For
those reasons, the claim for orders which would return Ms Bowles to Broome Regional Prison are not made out and the
union’s application for those orders is dismissed.
The union presses also for orders that the respondent transfer Ms Bowles to a suitable alternative position in the Broome region
and pay her salary without loss of entitlements or continuity of service. I find as a fact that the respondent has already made
attempts to find a suitable alternative position in the Broome area. Mr Ross gave evidence of the attempts made (transcript
page 81) although I am not satisfied that this was done with sufficient consultation with Ms Bowles (transcript pages 83, 85).
Almost one year has passed since that evidence was given. Circumstances may well have changed and I consider it appropriate
for an order to issue that the respondent make further attempts, in consultation with Ms Bowles, to see whether a suitable
alternative position in the Broome area, including part-time or at a lower classification, can be found for her. A time limit
should be imposed on this. Given the proximity of the Christmas period I consider that the attempts should be concluded by the
end of the second full week in January, that being 17 January 2003.
In relation to the order sought for the continuation of Ms Bowles’ salary I find as follows. On the facts, Ms Bowles became
unfit for work in July 1999 and that is the last occasion that Ms Bowles worked at the prison. She became fit to return to work
in July 2000 however, at that time Ms Bowles was told not to return to the prison. On 26 February 2001 Ms Bowles was
required in writing to report to Hakea Prison on 28 March 2001 (exhibit A3). The decision to transfer Ms Bowles was the
subject of the proceedings before me. That decision to transfer is now to be declared void.
Accordingly, by the decision now to issue, the parties are returned to the same position that they were in at the time the
decision to transfer was made. That is, Ms Bowles remains an employee of the respondent. She is ready, willing and available
to return to work. She is not required by her employer to report for work. She continues to receive her salary.
The respondent undertook to continue to pay Ms Bowles’ salary pending the outcome of the proceedings and did so until
22 April 2002 when she was advised her salary would cease for failing to report to work as directed at Hakea Prison, thus
being considered to be absent from work without approval (exhibit A10). As to the respondent’s undertaking, upon a further
consideration of that undertaking, I consider it quite arguable that the undertaking was given only until the decision in the
substantive proceedings was made. No consideration was given at that stage, certainly by myself, regarding any appeal or
remitted further proceedings. I consider therefore that the respondent was not in breach of its undertaking when it decided to
cease paying her salary. In any event, the respondent did not cease payment because the proceedings had concluded. The
respondent decided to cease payment because it subsequently decided Ms Bowles was absent from work without approval.
However, as I have found, the decision to transfer Ms Bowles to Hakea Prison was unlawful. This finding was not challenged
on appeal: see [40] of the Reasons of the Full Bench. Ms Bowles cannot held to have been absent from work without approval
for failing to report for work at Hakea Prison when the requirement to do so was unlawful. Therefore, the reason that the
respondent ceased paying her salary cannot stand. It follows that payment of Ms Bowles’ salary should not have been ceased
and it is to be reinstated and continued.
I have considered the authorities to which I have been referred, particularly Csomore v Public Service Board (1986)
10 NSWLR 587. I do not consider the issues discussed in that matter to fit the facts of this case. Ms Bowles has not been
suspended. Rather, the respondent has not required her to report for work and has continued to pay her notwithstanding. She
has been absent from work with approval. Payment continued until the respondent was of the view that she was absent from
work without approval for failing to report for work at Hakea Prison. Once that reason is shown to have been wrong, the status
quo returns.
Mr Andretich has argued that would be unfair and oppressive to now require the respondent to pay Ms Bowles’ salary
retrospectively to the date of my initial decision and for the future. In doing so he refers to my findings regarding Ms Bowles’
conduct both inside and outside the prison. However, whatever Ms Bowles’ conduct has been, the only power the respondent
has to suspend Ms Bowles without payment of her salary as a result of that conduct is found in s.82 of the Public Sector
Management Act, 1994. The respondent has not initiated the investigation pursuant to s.81 of that Act which is a necessary precondition to the exercise by the respondent of the power in s.82. The respondent has not purported to suspend Ms Bowles. I
merely state this as a fact.
In the conclusion I have reached, Ms Bowles remains as entitled now to continue being paid as she was when the respondent
decided to transfer her in February 2001. The respondent continued to do so in the knowledge of Ms Bowles’ conduct. That
knowledge has not changed following the hearing before me.
My conclusion is not based upon the respondent’s undertaking to continue payment pending the proceedings. That time passed
and the undertaking was observed. Rather, it is a conclusion which in my view necessarily follows from the finding of the
Arbitrator that the decision to transfer Ms Bowles was unlawful and is squarely within the Arbitrator’s jurisdiction under s.80E
of the Act to enquire into and deal with any industrial matter relating to a government officer. I propose to declare and order
accordingly.
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An order is also sought for the payment of damages by the respondent to Ms Bowles for breaching his implied obligation to
always act in a manner consistent with maintaining confidence and faith in the employment relationship. In light of the
conclusion I have reached that Ms Bowles’ own conduct, or misconduct, precipitated the decision of the superintendent, the
claim for the order is not made out. In any event, apart from the superintendent’s decision, there is much evidence of steps
taken by the respondent and other employees to attempt to work with Ms Bowles which argues against a conclusion that the
respondent has acted as alleged in the order sought and the claim for the order is dismissed.
18 I turn to consider the final order sought, that being an order prohibiting the instigation or re-instigation of any disciplinary or
sub-standard performance procedures in relation to any information referred to or advanced in the substantive proceedings
before the Commission. The powers given to a public sector employer to instigate disciplinary or sub-standard performance
procedures are those Public Sector Management Act, 1994. I do not consider the powers of the Arbitrator may prevent a public
sector employer from exercising those powers. They are given to the public sector employer by statute. Indeed, s.80E(5) states
that nothing in the powers given to the Arbitrator in s.80E(1) and (2) shall affect or interfere with the exercise by an employer
in relation to any Government officer any power in relation to any matter within the jurisdiction of an Arbitrator. The claim for
this order is accordingly dismissed.
19 I therefore propose to declare and order as follows—
(1)
That the decision of the Director General, Department of Justice to exclude Ms Bowles from Broome Regional
Prison is a decision within the jurisdiction of the Public Service Arbitrator.
(2)
That the decision of the Director General, Department of Justice to exclude Ms Bowles from the Broome
Regional Prison is void.
(3)
That the application for an order requiring the Director General, Department of Justice to return Ms Bowles to
work in the Broome Regional Prison is hereby dismissed.
(4)
That the decision to transfer, and the purported act of transferring, Ms Bowles to Hakea Prison are hereby
declared void.
(5)
That the Director General, Department of Justice is not to transfer Ms Bowles to Hakea Prison unless there is
demonstrated an acceptance of her by the aboriginal community of the local area.
(6)
That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary salary
and is to reinstate payment of her salary from the date it was ceased.
(7)
That until 17 January 2003 the Director General, Department of Justice endeavour, in consultation with
Ms Bowles, to see whether a suitable alternative position can be found for her in the Broome area, including
part-time or at a lower classification.
(8)
That the application otherwise is hereby dismissed.
17

_________
2002 WAIRC 07158
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
THURSDAY, 5 DECEMBER 2002
FILE NO.
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CITATION NO.
2002 WAIRC 07158
_________________________________________________________________________________________________________
Result
Matter remitted, application granted in part.
Representation
Applicant
Ms M. in de Braekt
Respondent
Mr R. Andretich (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Ms M. in de Braekt on behalf of the applicant and Mr R. Andretich (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby declares and orders—
(1)
That the decision of the Director General, Department of Justice to exclude Ms Bowles from Broome Regional
Prison is a decision within the jurisdiction of the Public Service Arbitrator.
(2)
That the decision of the Director General, Department of Justice to exclude Ms Bowles from the Broome
Regional Prison is void.
(3)
That the application for an order requiring the Director General, Department of Justice to return Ms Bowles to
work in the Broome Regional Prison is hereby dismissed.
(4)
That the decision to transfer, and the purported act of transferring, Ms Bowles to Hakea Prison are hereby
declared void.
(5)
That the Director General, Department of Justice is not to transfer Ms Bowles to Hakea Prison unless there is
demonstrated an acceptance of her by the aboriginal community of the local area.
(6)
That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary salary
and—
a. from the date of this order is to reinstate payment of her salary; and
b. by 18 December 2002 is to pay Ms Bowles the balance of the salary due from the date it was ceased.

82 W.A.I.G.
(7)
(8)
[L.S.]

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3253

That until 17 January 2003 the Director General, Department of Justice endeavour, in consultation with
Ms Bowles, to see whether a suitable alternative position can be found for her in the Broome area, including
part-time or at a lower classification.
That the application otherwise is hereby dismissed.
(Sgd.) A. R. BEECH,
Senior Commissioner.
____________________
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_________________________________________________________________________________________________________
1

2

3

Reasons for Decision
This matter was the subject of an application pursuant to s.44 of the Industrial Relations Act 1979. Conciliation did not resolve
the matter and it was referred for hearing and determination in the following terms—
“The Western Australian Police Union of Workers (“the WAPU”) says that—
1.
Its member, Constable Tiffany Morton-Smith, was entitled to be paid an amount of $1190.64 as an
annual leave travel concession pursuant to clause 33(6)(a)(ii) of Western Australian Police Service
Enterprise Agreement for Police Act Employees 2001 PSA AG 8 of 2001 (“the Agreement”).
2.
Pursuant to clause 33(6)(a)(ii) of the Agreement and Regulation 1107 of the Police Force Regulations
(Appendix 1), Constable Morton-Smith should not be directed to refund the travel concession despite
not completing a full year’s service at the remote area of Karratha because—
a.
her leave was arranged and taken “to suit the employer’s convenience”; and
b.
she was transferred to Perth one month short of a year’s service “due to causes beyond her
control” i.e. being transferred with her husband, Sergeant Oversby, as a married couple, so
that he could take up a promotion position in Perth.
The WAPU seeks an Order that the Public Service Arbitrator direct the Commissioner of Police to cease the recovery
action of the $1190.64 it claims is owed by Constable Morton-Smith.
The Commissioner of Police refutes the position of the WAPU and opposes the Order as sought and says that:
1
Constable Morton-Smith’s circumstances do not fulfil the conditions in which an annual leave travel
concession may be granted in advance of completing 1 year’s service in a remote area.
2.
To cease the recovery action and allow Constable Morton-Smith the annual leave travel concession
would contravene the provisions of the Agreement, the Police Force Regulations 1979 and the
Financial Administration and Audit Act 1985 and would provide Constable Morton-Smith with an
unfair advantage.
3.
Constable Morton-Smith was advised in advance that if she didn’t complete the 12 month’s service in
the remote area she would have to repay annual leave travel concession.”
Clause 33(6)(a)(ii) of the Western Australian Public Service Enterprise Agreement for Police Act Employees 2001 PSA AG
8 of 2001 (“the Agreement”) provides as follows—
“(6)
Annual Leave Travel Concessions
(a)
Employees stationed in remote areas—
…
(ii)
Employees are required to serve a year in these areas before qualifying for travel
concessions. However, employees who have less than a years service in these areas and who
are required to proceed on annual leave to suit the Employers convenience will be allowed
the concessions. The concession may also be given to an employee who proceeds on annual
leave before completing the years service provided that the employee returns to the area to
complete the years service at the expiration of the period of leave.”
Also relevant in this matter are the terms of Regulations 1102 (1) and (2), 1104 (1) and (2) and 1107 (3) of the Police
Regulations, which provides—
“1102.(1) For the purpose of compiling the annual leave roster showing the commencing and finishing date of annual
leave prescribed by the Award every member shall not later than 30 June each year give notice to the Commissioner of
the dates that he prefers to commence and finish his annual leave in the year immediately following.
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(2) The notice referred to in subregulation (1) shall –
(a)
in the case of an application by a member who is a commissioned officer or an officer-in-charge of a
region be submitted to the office of the Commissioner,
(b)
in the case of an application by a member other than a member referred to in paragraph (a) be
submitted to the member who is the officer-in-charge of that member.
…
1104.(1) Subject to these regulations, a member or cadet shall only take annual leave in accordance with the dates
indicated in relation to him on the roster of annual leave applicable in that year unless the dates on the roster are altered.
(2) The Commissioner or the officer-in-charge concerned may alter the dates indicated on the roster of annual leave either
in relation to a particular member, or cadet, or generally.
…
1107. …
(3) The travelling concession payable under subregulation (2)—
(a)
is payable only in respect of a member or cadet –
(i)
who has completed 12 months’ service in the special area; or
(ii)
if the member or cadet has not completed 12 months’ service in the special area before he
proceeds on annual leave, he does so on his return from annual leave before he again takes
annual leave;
(b)
shall be repaid to the Department by the member or cadet if the member or cadet fails to complete
12 months’ service in the special area unless the failure is due to causes beyond his control.”
In April 2001, Constable Morton-Smith was a police officer stationed at Karratha. Her husband Senior Sergeant Oversby was
likewise stationed at Karratha. Karratha is within a special area bringing with it eligibility for the annual leave travel
concession (“the concession”).
The evidence is that Constable Morton-Smith took annual leave in April 2001 for personal reasons to travel to Perth. That
period of annual leave was taken prior to the completion of a 12 month period, the completion of which would have entitled
her to the concession. When applying for the concession prior to taking the leave, Constable Morton-Smith was advised by Ms
Reimers, the Finance and Administration Officer of the respondent, for the Pilbara District Police Office, that if she did not
complete the 12 months in Karratha she may have to pay back the concession paid in advance. Accordingly, Constable
Morton-Smith decided to withdraw the application for the concession. She then discussed the matter with her husband, and
according to her own evidence and the evidence of Senior Sergeant Oversby, she decided to re-submit the application. They
decided that she should do so on the basis that they believed the risk of Senior Sergeant Oversby being successful in an
application for promotion, and accordingly a move to Perth, would be minimal. They were prepared to risk having to repay the
concession.
However, before the completion of the qualifying twelve months, Senior Sergeant Oversby was promoted to a position in
Perth, and took up that position. Constable Morton-Smith applied for transfer to Perth and was successful. She did not
complete the twelve months qualifying period, falling short by 3 weeks and 6 days, and has been asked to repay the concession
paid in advance.
The applicant says that—
1.
There is a custom and usage of a grace period of 4 and 8 weeks. If an officer does not complete the twelve
months qualifying period by up to 8 weeks, the applicant says the requirement to repay the prepaid
concession is waived.
2.
Taking leave according to the roster is leave taken “to suit the employer’s convenience”.
3.
Constable Morton-Smith transferred to Perth and did not complete the 12 month qualifying period due to
circumstances beyond her control.
The Commission has heard evidence from Constable Tiffany Gaynor Morton-Smith, Senior Sergeant Clinton Paul Oversby,
Senior Constable Glenn John Allen, Senior Sergeant Mark Bordin, Phyllis June Reimers, Finance and Administration Officer
for the Pilbara District Office of the Police Department, and Senior Sergeant Chris Owen Willcox.
The applicant alleges that custom and usage demonstrates that it is not a requirement and has not been practiced that
concessions paid in advance are recouped by the employer where the employee does not complete the twelve month period
associated with the concession. However, I find that the evidence does not support the applicant’s assertion. There was no
evidence of any occasion where an employee has had the obligation to repay a concession, paid in advance but which did not
formally accrue, waived, except for one case, a number of years ago, which was an administrative oversight.
The evidence as to any actual grace period of four to six weeks, or six to eight weeks, is entirely lacking. There is evidence of
advice of some grace period, but no evidence of any ever having applied, or of a policy of a grace period. Further, Ms Reimers’
evidence is that there is no grace period.
Given that there was no evidence of a grace period ever having been granted to any officer who did not complete the twelve
months necessary to raise the entitlement to the concession, I accept Ms Reimers evidence that she did not advise of a grace
period. What she might have advised of was the term used within the application form that there “may” be a requirement to
repay the amount if the officer did not serve the twelve months. I am not satisfied that this constitutes any advice that there was
a grace period of between four and eight weeks as the evidence would otherwise suggest. I accept Mr Reimers’ evidence
particularly as there is no evidence of a grace period ever having been applied and it appears that the union has not been able to
ascertain any application of a grace period except for one occasion referred to above.
Further, although Constable Morton-Smith and Senior Sergeant Oversby had informal discussions with Senior Constable Allan
and Senior Sergeant Bordin in which they were informed of conversations which Senior Constable Allan and Senior Sergeant
Bordin claim they had with Ms Reimers as to a grace period, it seems somewhat strange that Constable Morton-Smith or
Senior Sergeant Oversby did not seek to clarify the situation with the District Office after their informal discussions. In all
probability, they did not do so on the basis that although they already had formal advice from Ms Reimer as to the requirement
to pay back the concession, they preferred the informal advice that they had received, which was more advantageous to them,
and they did not want to pursue the matter further.
Further, there is no obligation on Ms Reimer, having advised Constable Morton-Smith that there was an obligation to repay the
concession if she did not complete the twelve months, to repeat that advice when Senior Sergeant Oversby’s promotion came
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through. They already had the advice from her. Not only did they have the advice from her, but Constable Morton-Smith had
originally withdrawn the application for the concession having received the advice from Ms Reimers and then, having
discussed the matter with her husband, decided to take the risk. She cannot now complain that she was not told again of the
requirement to repay.
Accordingly, I find that there is no practice or policy of a grace period being allowed.
I also note that the concession appears to have been consistently applied for some considerable time. I refer to Exhibit B in
which the respondent’s then senior employee relations officer, Mr Kelly, noted that a Senior Sergeant Kennington had not
accrued sufficient service to entitle him to the concession and that the concession was cancelled because he did not complete
the year’s service after returning to the area. Mr Kelly advised Senior Sergeant Kennington that he had been “treated equitably
as this is consistent practice and in accord with the provisions of the industrial agreement and Financial Administration and
Audit Act”.
I find that Constable Morton-Smith knew of the requirement to pay back the concession if she did not complete the year of
service in the area. She knew of this both from her conversation with Ms Reimers and because she read it within the
application form.
The Agreement provides an entitlement to concession after one year’s service. One of the exemptions to that is where the
officer is “required to proceed on annual leave to suit the Employer’s convenience”. The applicant says that the employer’s
convenience means that the officer has completed the request for leave by completing the leave roster some months in
advance, as required. This interpretation is based on an assumption made by a number of the witnesses.
However, I must say that this seems to be a strange interpretation of what is meant by the term “required to proceed on annual
leave to suit the employer’s convenience”. Under normal circumstances, as I understand the evidence, an officer will nominate
a period of annual leave for the roster and that is either approved or not approved. They usually are required to nominate a
number of preferences and the evidence was that it is often the case that their preferences are not agreed to. In any event, an
officer nominating times on the roster for approval and being given approval can only be described as either suiting the
convenience of the officer or being at mutual convenience. The word “required” is used in the Agreement. Normal industrial
parlance would mean a requirement that the employee proceed on annual leave at a time which is not convenient to him or her.
There is no suggestion that the circumstances under which Constable Morton-Smith took annual leave in April was at any time
other than at her own convenience. To suggest that because she filled in the roster and her employer agreed to that time
constitutes being at the employer’s convenience would mean that every time an employee requested leave and the employer
approved it, the employee was required to proceed on leave at the employer’s convenience. Clearly, that could not be so.
However, there will be occasions when an employee is required to go, or not to go, on leave to suit the employer’s
convenience. There was evidence of employees being required not to go on leave to suit the employer’s convenience.
However, there was no evidence of employees being required to proceed on leave at the employer’s convenience. A situation
might occur when an employee is directed to take leave to clear an inordinate amount of leave or because the staffing levels at
that time make it most appropriate for the employer’s convenience. That is an entirely different matter from what is either at
the employee’s convenience or at mutual convenience. In any event, as I noted the evidence demonstrates that when Constable
Morton-Smith proceeded on leave it was for her own convenience but was agreed to by her employer. Accordingly, I find that
Constable Morton-Smith’s leave in April 2001 was not taken to suit the employer’s convenience.
The applicant suggests that Constable Morton-Smith left the Karratha area where she was posted in circumstances which were
beyond her control. I find this to be quite contrary to what actually occurred. The evidence that Constable Morton-Smith gave
was that her husband, Senior Sergeant Oversby applied for promotion. His promotion was granted. They became aware of it
having been granted when they returned from their annual leave in April. She says that she then applied for transfer to Perth as
is the normal course. However, the evidence demonstrates that she had applied for transfer before they went on annual leave,
which according to her evidence would have been before Senior Sergeant Oversby was advised of his promotion and that he
was required to move to Perth to take up that promotion.
Further, it is suggested that the timing of the move to Perth was not within Constable Morton-Smith’s control. One would
expect that having applied for a transfer and been granted transfer, under normal circumstances, Constable Morton-Smith
would be expected to move from the area. It is true that she remained with Senior Sergeant Oversby in Karratha for a period of
some three to four months beyond what would have been the normal time frame for transfer because of a shortage of staff in
the area where Senior Sergeant Oversby was working and it would have been difficult for him to have left in those
circumstances at that time. The only way in which the situation was beyond Constable Morton-Smith’s control was the
particular timing of her departure. The timing of that departure was not brought forward by the employer so as to result in her
being deprived of the opportunity to accrue the year’s entitlement, but in fact was delayed to a point some 3 weeks and 6 days
closer to the accrual than would otherwise have been the case. I find that the move was not beyond her control.
Further, it is suggested by the applicant that Constable Morton-Smith could have stayed in Karratha for a further 3 weeks and
6 days until her entitlement arose had she been advised that that was an option. The fact is that Constable Morton-Smith knew
the date of her entitlement arising, knew that she was being transferred back to Perth, at her own request, and knew that there
was at least a significant potential of the requirement to pay back the concession paid in advance. Her employer had no
obligation to advise her that she could remain in Karratha for 3 weeks and 6 days beyond the time when Senior Sergeant
Oversby left Karratha. Further, this argument seems somewhat strange bearing in mind that Constable Morton-Smith needed to
apply to be released from her obligation to stay in Karratha for three years to enable her to transfer at the time she did to be
with her husband on his promotion.
Further, there is no evidence that the respondent was attempting to save money by not advising Constable Morton-Smith of
any option of her remaining in Karratha for the 3 weeks and 6 days to enable her to accrue the service to qualify for the
concession as alleged.
In all of the circumstances then I am satisfied that the respondent has not unfairly treated Constable Morton-Smith by requiring
her to repay the concession to which she was not entitled. She was not required to proceed on annual leave to suit the
employer’s convenience, and nor was she transferred to Perth in circumstances which were due to causes beyond her control.
Further, there is no custom and practice which would support her claim, there is no evidence of a practice of a period of grace.
Accordingly, the matter is to be dismissed.
Order accordingly.
_________
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Result
Matter dismissed
_________________________________________________________________________________________________________
Order
HAVING heard Ms M Fransen on behalf of the applicant and Ms C Brown on behalf of the respondent, the Public Service
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—
THAT this matter be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—Complaints before—
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_________________________________________________________________________________________________________
Result
Representation

That this Court is without jurisdiction
Mr I Gregory (of Counsel) instructed by Bruce Havilah and Associates appeared for the
Claimant.
Mr S Kemp (of Counsel) appeared for the Respondent.
_________________________________________________________________________________________________________
Reasons for Decision
Claim and Response
By his claim filed on 26 April 2002, Glenn Rogers seeks to recover $8000.00 in compensation by reason of the Respondent’s
alleged harsh, oppressive or unfair dismissal of him on 28 March 2002. The claim is brought pursuant to section 51 of the
Workplace Agreements Act 1993 (the Act) as it was prior to it being recently amended. The amendments came into force on the
15 August 2002. My references to the Act in this matter are references to the same, as it was when the cause of action arose.
Section 51 of the Act is found within Division 1 of Part 5 of the Act. Division 1 is entitled “Enforcement in industrial magistrate’s
court”.
Section 51 provides—
Unfair dismissal
51. (1) Where—
(a) a person who was a party to a workplace agreement as an employee claims that he or she has been unfairly
dismissed from employment in breach of the provision implied in the agreement by section 18; and
(b) section 7G (1)(b) of the Industrial Relations Act 1979 does not apply,
the person dismissed may bring an action in an industrial magistrate’s court against the employer for relief in respect of
that dismissal.
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“Workplace agreement” is specifically defined for the purposes of proceedings under Division 1 of Part 5 of the Act. In that regard
section 49 provides—
Definitions
In this Division —
“workplace agreement” means a workplace agreement that has been registered under Division 4 of Part 2 or under
section 40I, and includes a contract of employment that is governed by that agreement.
It is axiomatic having regard to the definition of “workplace agreement” in section 49 that proceedings pursuant to section 51 can
only be brought with respect to a workplace agreement that has been registered.
The Respondent opposes the claim on jurisdictional grounds and on the merits.
49.

Interlocutory Application
On 23 August 2002 the Respondent filed an interlocutory application seeking orders that—
1. The claim be dismissed with costs, or alternatively
2. That the Clerk of the Court be directed to list the jurisdictional objection for hearing as a preliminary matter prior
to listing the matter for a hearing on the merits.
On 24 July 2002, Mr Michiel de Ruyter, a director of the Respondent, swore an affidavit in support of the application. In his
affidavit Mr de Ruyter said, inter alia, that by letter dated 2 April 2002 a delegate of the Commissioner of Workplace Agreements
had informed the Respondent that the registration of the workplace agreement between the Claimant and the Respondent had been
refused. In that letter, which was annexed to Mr Ruyter’s affidavit, Tina Whitton a delegate of the Commissioner said—
“Under Section 33 the agreement signed by the employee(s) listed on the attached schedule ceases to have effect from
28 March, 2002.”
The schedule referred to the Claimant.
The Respondent submits that at the time the Claimant was dismissed on 28 March 2002 there was no agreement in effect under the
Act and, accordingly, that this Court has no jurisdiction to hear and determine the Claimant’s claim. The Respondent says that the
issue of jurisdiction ought to be determined as a preliminary issue, given that it is a discrete legal issue founded on the undisputed
fact of termination having occurred on 28 March 2002. Accordingly, the question on the Respondent’s view is one of the legal
consequences of termination having occurred on the same day as the day on which it was said that the workplace agreement ceased
to have effect.
The Claimant opposed the application. In his affidavit sworn on 7 September 2002, Mr Rogers said, inter alia, that he had signed a
workplace agreement on 5 March 2002. He understood that the agreement was sent to the Commissioner for registration. He
accordingly commenced working for the Respondent understanding that the workplace agreement governed and controlled the
employment relationship. On 11 March 2002 he received advice from the Commissioner that the agreement had been received for
registration and that it may be registered on 25 March 2002. Subsequently, at midday on 28 March 2002 his employment was
terminated. At that time he believed the agreement to be registered. Indeed it was not until 3 April 2002 that he received
notification from the Commissioner of Workplace Agreements that registration had been refused and the agreement had ceased to
have effect from 28 March 2002.
Mr Rogers believes, as a result of inquiries made, that the reason registration was refused was because the Respondent had
contacted the Commissioner requesting the Commissioner not to register the workplace agreement. The Claimant contends that the
Respondent has orchestrated the refusal to register the agreement in order to prejudice him.
In submissions, the Claimant suggests that the Respondent’s argument hinges on the interpretation of the word “from’. In that
regard the Claimant relies on the application of section 61(1)(b) of the Interpretation Act 1984 to support his contention that the
Respondent’s interlocutory application is entirely without merit and has been brought frivolously and vexatiously.
Section 61 of the Interpretation Act 1984 is found in Part VIII of that Act which is headed “Provisions regarding time and
distance”. Section 61 itself is headed “Computation of time”. Section 61(1)(b) provides—
61. Computation of time
In computing time for the purposes of a written law —
(a)
…
(b)
where a period of time is expressed to be reckoned from, or after, a specified day, that day shall not be
included in the period;
(c) - (h) …
On the Claimant’s view, an application of section 61(1)(b) of the Interpretation Act 1984 to section 33(1)(a) of the Act results in
the workplace agreement ceasing to have effect on 29 March 2002 and not 28 March 2002 as suggested by the Respondent.
Relevantly, section 33 of the Act provides—
Position where an agreement is refused registration
33. (1) Where an individual workplace agreement or an agreement under section 23(1) is lodged under section 29 but
registration is refused by the Commissioner –
(a) the agreement ceases to have effect for the purposes of this Act as from the day of that refusal; and
(b) either party may, subject to subsection (2), recover from the other under section 52 any amount which, if the
agreement had not taken effect, he or she—
(i) would have been entitled to receive; or
(ii) would not have been required to pay,
as the case may be, in respect of the period between the day when the agreement took effect and the day on
which registration is refused.
(2) The entitlement of an employee is to be determined for the purposes of subsection (1) as if any relevant award
provision applied to the employee during the period referred to in that subsection or in section 35(5).
(1)
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The Claimant argued that, given that the jurisdictional issue is so clear cut, it would be in the interests of both parties to have that
issue determined at the beginning of the trial. The splitting of the issues would necessarily increase the Claimant’s costs. The whole
application, on the Claimant’s view, was calculated to prejudice his interests and expose him to greater costs.
Determination of Interlocutory Application
Having heard from the parties, I determined the interlocutory application on an extempore basis. In so doing I referred to the
decision of the High Court in Tepko Pty Ltd and Others v Water Board (2001) 178 ALR 634 in which their Honours Kirby and
Callinan JJ said at paragraph 170—
“Single-issue trials should, in our opinion, only be embarked upon when their utility, economy, and fairness to the parties
are beyond question.”
The applicant in the interlocutory application had the onerous task of persuading me that the issue of jurisdiction should be
determined prior to trial. Notwithstanding that, I acceded to the application. I did so because the issue to be determined is a discrete
legal issue based on an uncontroverted fact. The uncontroverted fact being that the Commissioner of Workplace Agreements
refused registration on 28 March 2002. The issue that flows from that is the legal effect of the Commissioner’s refusal. The
determination of the issue may well determine the final outcome of the matter. The expense of otherwise getting the matter ready
for trial might well be wasted for both sides if I were to find in favour of the Respondent.
In the circumstances it appeared to me that the utility, economy and fairness to the parties was beyond question and required me to
accede to the Respondent’s application.
Jurisdiction
Given my determination on the interlocutory application, the parties agreed to argue the substantive merits of the jurisdictional
question then and there. Both were in a position to do so and were desirous of arguing the matter at that stage in order to save
further costs. I accordingly proceeded to hear and determine the substantive merits of the jurisdictional issue following the
determination of the interlocutory application..
Mr Kemp, for the Respondent, submitted that the words in section 33(1)(a) of the Act make it clear that the agreement between the
parties ceased to have effect “as from” the day of refusal. “As from” is defined in “The Australia Oxford Dictionary” to mean—
“on and after (a specified date)”
Accordingly, the agreement ceased to have effect on and after 28 March 2002.
The Respondent also suggests that section 61(1)(b) of the Interpretation Act 1984 has no practical application given the factual
circumstances of this case. In that regard it is argued that the section relates only to the computation of time. It assists in fixing a
commencement of a period during which time runs, however, in the present circumstance it is not the running of time that is
material, but rather the happening of an event. A computation of time in the circumstances, it is submitted, is not necessary.
The Respondent further argues that an application under section 51(1) of the Act can only be brought with respect to a registered
workplace agreement. He cites my decision in Butler v Cannon Foods 80 WAIG 3044 as authority for that proposition. It is
suggested that the Claimant’s remedy lies with the Western Australian Industrial Relations Commission rather than this Court.
The Claimant, in response, argues that section 61(1) of the Interpretation Act 1984 applies to an event such as the dismissal in this
case in that it assists in the determination of the commencement of the period from which the workplace agreement ceased to have
effect. It is submitted that the effect of the refusal to register the agreement on 28 March 2002 meant that the workplace agreement
ceased to have effect from midnight on 28 March 2002. Mr Gregory submitted that if I were to find otherwise, a terrible injustice
would result to the Claimant in consequence of acts perpetrated by the Respondent aimed at defeating the Claimant’s rights.
Determination of Jurisdictional Issue
The Claimant has proceeded on the basis that pursuant to section 33(1)(a) of the Act this Court has jurisdiction to hear and
determine an unfair dismissal claim with respect to a workplace agreement that was refused registration, provided that the
termination occurred at a time prior to the agreement ceasing to have effect. It seems that the Claimant takes the view that section
33(1)(a) enlivens the jurisdiction of this Court. Indeed that approach is in keeping with what Commissioner Beech (as he then was)
decided in Bastow v Evenstorm Pty Ltd T/A Tensingh’s Restaurant 76 WAIG 4337. At 4338 Commissioner Beech said—
I also find that the Commissioner of Workplace Agreements refused to register the workplace agreement. According to the
notification of that to the parties, the refusal of registration occurred on the 16th April 1996. By s.33 of that Act, the
workplace agreement ceased to have effect as from that date. The termination of Mr Bastow took place on the 30th March
1996 during the period when the workplace agreement was in effect, although it was not registered. It might be thought,
and it may have been thought here, that the refusal to register the workplace agreement meant that the parties to it are free
to act as though it had never come into effect. However that is not the case. Specific provision is made for the payment or
recovery of monies which would be due if the workplace agreement had not come into effect but the manner of challenging
a dismissal which occurs while an individual workplace agreement is in effect remains unaffected by the refusal to register
the workplace agreement.
There is implied in every workplace agreement a provision that the employer must not unfairly, harshly or oppressively
dismiss from employment any employee who is a party to the agreement (s.18 of that Act). Mr Bastow alleges that he has
been unfairly, harshly or oppressively dismissed. Under the Workplace Agreements Act 1993 he must take his claim before
an Industrial Magistrate unless the workplace agreement provides for the referral of such claims to the Industrial Relations
Commission. The Commission understands that there is no such provision. Accordingly, Mr Bastow’s claim that he has
been unfairly, harshly or oppressively dismissed may only be made before an Industrial Magistrate. As he has made his
claim to the Commission it must be struck out because the Commission does not have the jurisdiction to deal with it.
Accordingly the application will be struck out for want of jurisdiction.
I respectfully disagree with the view taken by the Claimant and Commissioner Beech. The jurisdiction of this Court to deal with
and determine matters under the Act is found in Division 1 of Part 5 of the Act as provided for by section 81AA of the Industrial
Relations Act 1979. Those sections enable this Court to deal with unfair dismissal claims and with breaches of workplace
agreements. Section 51 of the Act enables an aggrieved employee who was party to a workplace agreement to bring a claim to this
Court on account of unfair dismissal.
Section 49 of the Act specifically defines “workplace agreement” for the purposes of proceedings under Division 1 of Part 5, which
includes section 51, to mean
“ … a workplace agreement that has been registered under Division 4 of Part 2 or under section 40I and that includes a
contract of employment that is governed by that agreement.”
The words defining “workplace agreement” in section 49 are plain. “Workplace agreement” for the purposes of an application
pursuant to section 51 of the Act means a workplace agreement “that has been registered”.
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The workplace agreement to which this claim relates was never registered. Accordingly, it does not fit within the definition of
“workplace agreement” for the purposes of section 51 of the Act. I take the view that I do not have jurisdiction to hear and
determine an unfair dismissal claim where the workplace agreement has never been registered. Indeed such approach is in keeping
with the scheme of the Act that enables a party to an agreement, which has been refused registration, to recover only award
entitlements for the period leading up to the refusal of registration. The effect of the same is to place parties back in the position in
which they would have been had they not entered into the agreement.
Section 33 cannot have the effect of extending the jurisdiction of this Court. Indeed, it does not purport to do so. What is does, by
virtue of subsections (1)(a) and (b) is to preserve the ability of a party to take action in respect of any claim arising from the
employment relationship during the period from the execution of the workplace agreement to the date of refusal of registration. The
Claimant’s recourse, with respect to the alleged unfair dismissal, may lie with the Western Australian Industrial Relations
Commission and, if it does, it may be possible, in the light of recent amendments to the Industrial Relations Act 1979 for the
Claimant to make application to file his claim out of time.
Even if it could be said that the application of section 33 of the Act has the effect of enlivening this Court’s jurisdiction to hear the
matter the Claimant nevertheless must establish that the agreement ceased to have effect after termination occurred.
The Respondent’s submission is that section 61(1)(b) of the Interpretation Act 1984 has no particular relevance to this matter. That
provision relates to the computation of time with respect to a period. Where a period is expressed to be reckoned from or after a
specified day, that day shall not be included in the period. According to the Respondent section 33(1)(a) of the Act does not relate
to a period of time, but rather the happening of an event. Accordingly, section 61(1)(b) of the Interpretation Act 1984 may not have
any relevance. If it could be said that section 61(1) (b) is relevant on account of computation of time or the happening of an event, it
is clear to me that time as expressed in section 33(1)(a) of the Act runs “as from the day of … refusal”. Time is expressed to be
reckoned “as from” as opposed to “from”. Section 61(1)(b) of the Interpretation Act 1984 relates to periods of time reckoned
“from or after, a specified day”. The distinction of course lies with the inclusion of the word “as” immediately prior to the word
“from”. The inclusion of the word “as” not only has the effect of excluding the operation of section 61(1)(b) of the Interpretation
Act 1984, but also results in giving immediacy and possibly retrospective application to the cessation of the effect of the Act on the
day of refusal. I am not dealing in this case with the meaning to be given to the word “from” in isolation or in combination with the
words “with effect from” as was the case in Hughes v NM Superannuation Pty Ltd [1993] 29 NSWLR 653 at 667.
Although Hughes (supra) may on an initial reading appear to support the Claimant’s position, it becomes apparent that it is
distinguishable by virtue of the words considered. Indeed, the inclusion of the word “as” before “from” is critically determinative.
In Fowler’s Modern English Usage, Second Edition, Revised by Sir Ernest Gowers (Oxford, At The Clarendon Press 1975) the
author considered the usage of the words “as from”. The author said at page 38—
“An agreement … is often said to come into effect as from a certain date. That is reasonable if it is retrospective: the
agreement is to be treated as if it had been made earlier. Otherwise the “as” is superfluous.”
The inclusion of the word “as” before the word “from” gives immediate or retrospective effect as opposed to the word “from” on
its own or in combination with other words resulting in prospective application. Otherwise the word “as” before the word “from”
is superfluous. I am of the view that that is the proper approach to be taken in the construction of the words “as from” found in
section 33(1)(a) of the Act. I am fortified in that regard because it is also in keeping with the meaning ascribed to those words,
which is to be found in The Australian Oxford Dictionary.
It follows, therefore, that the workplace agreement ceased to have effect on and after the date of refusal of registration, being
28 March 2002. As a consequence, the Claimant has never had the ability to bring his claim within this jurisdiction.
Conclusion
I find that this Court is without jurisdiction to hear and determine the claim. I will now hear from the parties as to the orders to be
made.
G CICCHINI,
Industrial Magistrate.

WORKPLACE AGREEMENTS—Matters pertaining to—
PARTIES

2002 WAIRC 07026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
TONY JOHNSTONE, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
PAUL KELLY, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
RICHARD BASCOMBE, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
ROGER HIRD, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
JOHN FINDEN, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
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ALAN PITTS, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
BRENDON MCCARTHY, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
TONY JOHNSTONE, PAUL KELLY, RICHARD BASCOMBE, JOHN FINDEN, ALAN PITTS,
BRENDON MCCARTHY & ROGER HIRD, APPLICANT
v.
TIWEST PTY LTD TRADING AS TIWEST JOINT VENTURE, RESPONDENT
COMMISSIONER J H SMITH

MONDAY, 18 NOVEMBER 2002
WAG 2 OF 2002, WAG 4 OF 2002, WAG 5 OF 2002, WAG 6 OF 2002, WAG 7 OF 2002, WAG
8 OF 2002, WAG 9 OF 2002, APPLICATION 1647 OF 2002
CITATION NO.
2002 WAIRC 07026
_________________________________________________________________________________________________________
Result

Declaration made as to meaning and effect of Clause 3.5 of Schedule A of Terms and Conditions of
Employment.

Representation
Applicant
Mr D H Schapper (of Counsel)
Respondent
Mr R D Allen (of Counsel) and Mr H M Downes (of Counsel)
_________________________________________________________________________________________________________
Declaration
HAVING heard Mr Schapper on behalf of the Applicant and Mr Allen and Mr Downes on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby declares that—
(1)
Clause 3.5 of Schedule A of the Terms and Conditions of Employment means—
(a)
The Respondent is required to conduct an annual review in December each year or in any other month
determined by the company. The review should look back at relevant matters that have occurred since
the last review;
(b)
The words “company’s performance” means the Respondent and not its owners;
(c)
When conducting the general salary review the Respondent should consider all relevant matters
including the company’s performance. Matters relevant to the general salary review do not include an
assessment of the performance or profitability of the Respondent’s owners;
(d)
The making of the decision as to quantum is discretionary. However, in making a decision as to the
quantum of any increase only the Respondent’s performance, and not that of its owners, over the year
that has passed since the last review, is to be considered;
(e)
In conducting the general salary review including making a decision as to quantum of any general
salary increase the Respondent is required to act reasonably, bona fide and in good faith.
(2)
The effect of Clause 3.5 of Schedule A of the Terms and Conditions of Employment is that in December
2001 the Respondent, after considering the matters set out in paragraph (1) of this declaration, was required to
award a salary increase to the Applicants.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2002 WAIRC 07023
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ANTHONY WILLIAM ANDREW, APPLICANT
v.
METWAY PROPERTY CONSULTANTS & AUCTIONEERS, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 15 NOVEMBER 2002
FILE NO.
APPLICATION 1745 OF 2002
CITATION NO.
2002 WAIRC 07023
_________________________________________________________________________________________________________
Result
Application referred out of time alleging unfair dismissal dismissed.
Representation
Applicant
Mr B.D. Edwards (of counsel)
Respondent
Mr H. Robinson (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
(Extemporaneous)
1
On 18 October 2002 Mr Andrew referred a claim to the Commission that he was harshly, oppressively, or unfairly dismissed
from his employment on 13 August 2002. By s.29(2) of the Industrial Relations Act 1979 his application needed to have been
lodged within 28 days of the day his employment terminated. Accordingly, Mr Andrew’s application is 38 days out of time.
2
By s.29(3) of the Act the Commission may accept a referral that is out of time if the Commission considers it would be unfair
not to do so. The Commission informed the parties that it would decide that matter and gave them an opportunity to address the
Commission.
3
In reaching a decision in this matter I derive assistance from the considerations of the Full Bench of the Australian Industrial
Relations Commission which considered the now repealed s.170CE(8) of the Workplace Relations Act 1993, a section which,
for all practical purposes, has the same wording as s.29(3). The Full Bench on that occasion referred to the decisions in Clark
v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital (1997) 74 IR 413 as providing a valuable set of
guidelines for members of the Commission exercising the discretion in s.170CE(8). I propose to apply those guidelines.
Accordingly, I take into account whether there is an acceptable explanation for the delay, the merits of the substantive
application, whether the applicant took steps to make it clear to the respondent that he contested the termination, and prejudice
to the respondent. These are, in my view, not inconsistent with the considerations to be taken into account in relation to
extensions of time from mandatory statutory time limitations imposed by the Act (Cousins v. YMCA (2001) 82 WAIG 5 at [38]
citing Gallo v. Dawson (1990) 64 ALJR 458 and Ryan v. Hazelby & Laster t/a Carnarvon Waste Disposals (1993) 73 WAIG
1752).
4
I make the following findings. One month after the termination of his employment, Mr Andrew’s legal representative wrote a
letter to the respondent which stated that he considered his dismissal was unfair and that he intended to take action within
10 days unless some agreement was reached between them. Thus, the respondent was aware some two or three days after the
28 day period prescribed by s.28(2) of the Act that Mr Andrew intended to challenge his dismissal. Had that been the only
factor to be considered, I might be persuaded that it would be unfair not to accept Mr Andrew’s referral given that the
employer had notice only two days after the 28 day period of his intention.
5
However, in fact, not only did Mr Andrew take no further steps for those 10 days, he did not refer the matter to the
Commission until 18 October 2002, approximately 17 days after the expiry of the 10 day period. That additional period is a
significant period of time in the context that Mr Andrew had set himself a limit of 10 days and well exceeded it, and that the
Act requires that a referral of a claim of unfair dismissal is to be made within 28 days of the date of dismissal. Prima facie, that
time limit is to be complied with. Further, it remains an indication that the Parliament intends claims of unfair dismissal to be
lodged and dealt with expeditiously.
6
I am not satisfied there is any good reason for the delay. Accordingly, I find that delay on Mr Andrew’s part significant and
counts against the exercise of my discretion.
7
Both parties outlined their respective positions in relation to the merits of the substantive application. I am satisfied that there is
a preliminary issue regarding whether or not Mr Andrew was an employee of the respondent. It is conceded that payments
were made to his family company and that the family company invoiced the respondent for his services. While I acknowledge
that the manner in which payment is made for services rendered is but one factor in determining whether a person is or is not
an employee, there is some strength in Mr Robinson’s submission that it is difficult for a person in Mr Andrew’s position to
state that he is an employee for the purposes of a claim of unfair dismissal when he has conducted his affairs prior to that date
on the basis that he was not an employee.
8
I also take into account that Mr Andrew concedes that he was warned in November 2001 regarding his behaviour. The warning
related to his conduct in speaking to a young female employee of a tenant in the shopping centre. It is conceded that
notwithstanding that warning, Mr Andrew repeated that behaviour by asking another young female employee in the shopping
centre on two occasions for her telephone number. Mr Andrew was the respondent’s shopping centre manager. It is open to me
on the information before me to find that the respondent is entitled to expect from him a high standard of behaviour. For a
person in the manager’s position to ignore a warning regarding his behaviour and repeat that behaviour on a future occasion
allows me to reach the conclusion that it would not be easy for Mr Andrew to persuade the Commission that his dismissal was
unfair.
9
That is not to ignore that there may be issues relating to him having received a warning for the second offence, only to be
shortly thereafter dismissed for that same offence or whether he ought to have been dismissed with payment in lieu of notice.
This last point arises because Mr Andrew was paid monthly two weeks in arrears and two weeks in advance. His dismissal
occurred at a mid point in the month and accordingly, he considers he has received two weeks of the four weeks pay in lieu of
notice he says he otherwise ought to have received. As against that, it is arguable, as Mr Robinson has foreshadowed he will
argue, that Mr Andrew’s repeat behaviour warranted summary dismissal. On balance, I am not persuaded that the merit of Mr
Andrew’s substantive application is strong.
10 For all of those reasons I do not consider it would be unfair not to accept Mr Andrew’s application and I issue a declaration to
that effect together with an order that his application be dismissed.

_________
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CORAM
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FILE NO.
CITATION NO.

2002 WAIRC 07022
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
ANTHONY WILLIAM ANDREW, APPLICANT
v.
METWAY PROPERTY CONSULTANTS & AUCTIONEERS, RESPONDENT
SENIOR COMMISSIONER A R BEECH
FRIDAY, 15 NOVEMBER 2002
APPLICATION 1745 OF 2002
2002 WAIRC 07022
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_________________________________________________________________________________________________________
Result
Application referred out of time alleging unfair dismissal dismissed.
Representation
Applicant
Mr B.D. Edwards (of counsel)
Respondent
Mr H. Robinson (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr B.D. Edwards (of counsel) on behalf of the applicant and Mr H. Robinson (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—
(1)
DECLARES that it would not be unfair not to accept Mr Andrew’s referral under s.29(1)(b)(i).
(2)
ORDERS that the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.

____________________

2002 WAIRC 07134
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
GARRY FRANCIS BANTOFT, APPLICANT
v.
NACA LOGISTICS GROUP PTY LTD TRADING AS VANGUARD LOGISTICS SERVICES WA,
RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
TUESDAY, 3 DECEMBER 2002
FILE NO.
APPLICATION 523 OF 2002
CITATION NO.
2002 WAIRC 07134
_________________________________________________________________________________________________________
Result

Applicant unfairly and oppressively dismissed. Order made that the Respondent pay the Applicant
$5,000 for injury.

Representation
Applicant
Mr S Anderson (as Agent)
Respondent
Mr P Rochfort (as Agent)
_________________________________________________________________________________________________________
1

Reasons for Decision
Garry Francis Bantoft (“the Applicant”) made an application under s.29(1)(b)(i) and (ii) of the Industrial Relations Act
1979 (“the Act”). The Applicant claims that he has been harshly, oppressively or unfairly dismissed by NACA Logistics Group
Pty Ltd Trading As Vanguard Logistics Services WA (“the Respondent”) on 15 March 2002. The Applicant also claimed in his
application that he is owed benefits to which he is entitled under his contract of employment. However, in the hearing before
the Commission no evidence was adduced in respect of any outstanding contractual benefits.

Background
The Applicant was employed by AFS Freight Management from 12 February 1990 as a sales manager. In 1998 he was
appointed branch manager for Western Australia. In August 2000 the Respondent acquired the business of AFS Freight
Management. It is common ground that the Respondent took over the contracts of employment of the staff of AFS Freight
Management and the Applicant’s employment was treated as continuous. The Respondent’s business is international freight
forwarding and movement of cargo in and out of Australia and overseas. The Respondent operates branches in each state. In
the year ending December 2001 the Respondent made a substantial financial loss. The majority of the loss was due to
expenditure which was written off as a result of the purchase of the business of AFS Freight Management. During the year
2001 the Respondent, across Australia, sustained a trading loss of some $800,000. In September 2001 the Respondent
increased the Applicant’s remuneration package by an amount of $10,000. At the time the Applicant’s employment was
terminated he was paid a base salary of $75,000 per annum. He was provided with a fully maintained motor vehicle for his
personal use. The Respondent also paid an amount of 8% superannuation on his base salary and 90% of his home telephone
bill. It was the Applicant’s responsibility to make sure the Western Australian branch was profitable and to “run a tight ship”.
The Western Australian branch had a total of seven employees including the Applicant.
3
In December 2001 Mr Anthony Holt was appointed as the Respondent’s Australian managing director. He was the Regional
Director for the South Pacific. The Respondent is an international company.
4
The Applicant’s employment was terminated by the Respondent on 15 March 2002. The Applicant contends that he was
constructively dismissed. The Respondent says the Applicant resigned on that day. The Respondent contends that the
Applicant had repudiated the fundamental terms of his conditions of employment in that he had failed to comply with
reasonable and lawful instructions given by Mr Holt. The Applicant disputes that he failed to comply with any instructions.
The Applicant says that the termination was effected in a way that was procedurally and substantially harsh, unjust and
unreasonable.
2

The Applicant’s Evidence
On 4 February 2002 the Applicant attended a national management meeting in Sydney. The Applicant was required, along
with all of the other state branch managers, to orally present a business plan for the year 2002. The Applicant spent about one

5
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hour preparing a plan prior to presenting it. He made a note of his presentation in a document headed “Business Plan 2002”.
Those notes stated as follows—
“Brief Introduction
(1) Garry Bantoft commenced employment with AFS Fremantle in February 1990 as sales manager mainly
concentrating on import / export seafreight movements then became branch manager in 1997.
My role as G.M. of Fremantle Branch is
(a) Ensuring staff are working in a friendly and spirited environment. A happy office is a successful office.
(b) Achieving budget – as we do like to make money.
(2) Appalling financial result 2001
(a) Loss of overseas agents. HK, Taiwan, Rotterdam and decline of Singapore import remedy would be to look at a
stronger network of agents throughout Asia and Europe in particular to create more revenue into the branch.
(b) Instability of staff we did not have a sales rep for 4 months.
(c) Downturn in the mining industry.
(3) Our blueprint plan for Fremantle
To maintain and increase our current volumes this can be achieved by firstly obtaining better buy rates from
shipping companies and overseas agents, and obtaining more retail clients to concentrate on selling our strongest
import markets that being the USA /UK in particular where we know we are very competitive and do offer a
superior service. There is much more room to achieve greater margins if we choose to work with the right people.
(4) Changes that I need to do personally is (sic) to increase my calls to the clients both current and potential.
We are shipping a drill rig in February to Contstanza (sic) in Romania, which will create an excellent return in
profit. We have submitted a quotation to move 1600 = M3 of pipe for diamond drilling services from Singapore to
Darwin which the client has advised they are using our quotation for the tender. Shipment is expected to be
available in March/April.”
6

The Applicant met Mr Holt at the management meeting for the first time. The Respondent’s US chairman, Mr Owen Glenn
attended the meeting. All the state branch managers went out that night. The Applicant was staying in a unit which was owned
by the Respondent with other branch managers and he (the Applicant) did not go to bed until 5:30am on 5 February 2002. A
national sales meeting was scheduled to start at 8:30am or 9:00am that morning. A company employee was sent to the
Respondent’s unit to collect the Applicant and two other branch managers in time to attend the meeting. The Applicant and
another branch manager, Mr Gerard Reid, were unable to be woken. A driver was sent again to the unit and the Applicant and
Mr Reid were collected. They arrived at the Respondent’s Sydney office at about 10:15am. Mr Holt spoke to the Applicant and
Mr Reid. Mr Holt informed the Applicant and Mr Reid that he was disgusted with their conduct and that Mr Glenn had
informed him (Mr Holt) that if he was in his (Mr Holt’s) position, he would have sacked them both instantly. Mr Holt told
them they would receive a letter about the incident. It is common ground that the Applicant apologised to Mr Holt and
informed him that it would never happen again. In his evidence the Applicant explained that prior to Mr Holt taking over as the
national managing director “a different culture” had existed in the management of the company whereby the branch managers
had “partied hard”. The previous managing director was also one of “the boys” and he had on occasions turned up late for
meetings. The Applicant said that he had never previously been late for a meeting.

7

On the same day Mr Holt sent a memorandum to the state branch managers including the Applicant. In that email Mr Holt
stated—
“Thank you for your attendance at the managers meeting yesterday. Please send me a hard copy of your presentations so
as to serve as a reminder of what your individual plans are for going forward.
The budget is now being amended to reflect the changes requested by Garry and Virginia which now sees all states as
budgeting for profits and the national total in excess if (sic) the one million dollar mark. Final budget figures will be sent
to you shortly.
Please ensure you enter transactions properly and clean out your accruals and WIP ledger regularly so that we don’t get a
repeat of what happened at end 2001.
Also note that your P&L will have to wear a provision for doubtful debts equal to the amount outstanding on client
receivables over 90 days. We are making some progress on reducing the over 60 and 90 days receivables and the
collections over the past 4 weeks have reflected this. However we cant (sic) relax our focus on this as it needs continual
supervision and attention. As managers it is part of your measurable responsibilities. It is also the area that Corporate
USA continually observe and upon which Owen focuses upon.
I ask you to read carefully the business plan again and identify in bullet points those items that need your attention.
You have been asked to review all expenses including overheads so as to ascertain those that can be eliminated and those
that can be reduced. Make sure you do it as I know we are paying too much for too many things. Look at telephone
accounts especially trunk calls, international calls and personal calls. Are we paying storage fees for archives or excess
plant/furniture. Look at every thing you will be surprised. From the meeting, the business plan and Owens (sic) comments
you will note that the path to success is so simple.
(a) be good at what we do. Get it right the first time every time.
(b) grow the business. Don’t lose customers and get extension business from existing customers as well as gaining new
customers.
(c) demand service excellence from our people, our service providers, our agents and our sister companies.
(d) eliminate waste and non essential costs. Negotiate better prices with service providers.
Whilst I am happy that the budget for 2002 shows a profit of over a million dollars, I am not happy that it also shows
losses being incurred in January and February. It is somewhat pleasing however that the loss for January looks as though
it will be less than budgeted for. The effect of the provision for doubtful debts referred to above has not been factored into
the budget.
The ball is now in our (sic) your court. Each of you has the responsibility to take whatever actions are necessary and
appropriate to deliver as per budget. Take no prisoners. Show leadership and tenacity. Let us make 2002 the turning point
and when we reach our goal I assure you we will share in the spoils.”
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It is apparent from the memorandum that the Applicant and others were asked to review their business plans and look at
particular ways of reducing costs. They were also asked to take some steps towards reducing 60 and 90 day debtors.
On 12 February 2002 Mr Holt sent a further email to the branch managers, including the Applicant. A copy of that email was
also sent to the Respondent’s financial controller, Ms Terri Bowen, in Brisbane. In the email Mr Holt stated—
“At January end the amount outstanding on the customer aged listing for beyond 60 days is still too high. In fact under the
NACA policy any amount beyond 60 days is not acceptable and there is a is (sic) zero tolerance ruling in place. Owen
feels so strongly on this issue he reviews the lists from each country weekly. I am no different and it is treated as a vital
ingredient in the evaluation of your performance. On a proportional basis the performance by WA and EFS/Offshore is
the worst nationally. Please advise what instructions/actions you have put in place to bring this matter up to the acceptable
standard. I require this information from all managers by this Friday.”
The Applicant said as soon as he received the email on 12 February 2002 he immediately contacted Ms Bowen and she
agreed to assist him to contact outstanding debtors. Despite the fact that he said in his evidence in chief that he had received
the earlier email dated 5 February 2002 on 6 February 2002 when he returned to Perth, he says the first occasion that it was
bought to his attention in writing that there was a need to address debtors was the email he received on 12 February 2002.
They had some success in addressing their number of debtors. He then made a decision that at the end of the third week of
each month steps would be taken to “chase” 60 day debtors and he informed Ms Bowen of that decision. The reason he
sought the assistance of Ms Bowen in Brisbane was that the Perth Branch was a small branch and they did not have an
employee who was dedicated to accounts work. The Applicant said that he did not respond to Mr Holt in relation to the email
dated 12 February 2002. He thought that Mr Holt was overseas. In any event it was his view that he had properly dealt with
the matter through Ms Bowen who he understood reported directly to Mr Holt.
On 20 February 2002 Mr Holt wrote to the Applicant raising a number of issues. In his letter he stated—
“I refer to the Management Meeting held recently in Sydney and in particular to the Tuesday 5 February, 2002 when you
failed to arrive at a Sales Meeting chaired by the National Sales Manager for which you and the other Interstate Managers
had been flown into Sydney to attend. Your reason that you had endured a late night on the town and had slept in until
after 10.00a.m. is not acceptable. This was despite a company representative arriving at the unit at 8.00a.m. to collect you
and your colleagues and being unable to have you respond positively.
It would also appear you have not responded to my email of 5 February, 2002 regarding presentation material for
Manager’s Conference, nor do I appear to have received the results of your cost reduction programme due on 4 February,
2002.
The guidelines for State Managers issued on 28 December, 2001 called for each branch to hold a Monthly Management
Meeting with a copy of the minutes sent to me. You do not appear to have complied with this for January, 2002.
I also refer to my email dated 12 February, 2002 and advise that I do not appear to have received your response to the
second part of that email concerning customer collection procedures.
I will be visiting your office next Tuesday and one of the discussion points will be the contents of this letter. I ask you to
assess your own performance as a NACA Logistics Group State Manager, so please give the question some thought
before we meet. From what little I have seen, I am not impressed.
I will arrive in Perth next Tuesday on QF593 ETA 9.25a.m. and would like you to pick me up.”
The Applicant testified that when he received the letter on 20 February 2002 that the matters raised, other than his conduct on
5 February 2002 (when he did not arrive at the office until after 10:00am), had not been previously raised with him. In relation
to the presentation material for the manager’s conference, he said that he had sent that to Mr Holt after he received a telephone
call from Mr Holt’s secretary, Ms Lyn Smith. The presentation material was the document headed “Business Plan 2002” set
out in paragraph 5 of these reasons. In relation to the cost reduction program the Applicant says he told Mr Holt that the depot
sub-contractor rates were the best in town and he could not get them down any lower. In respect of the failure to send minutes
for the January 2002 monthly management meeting he says he did not conduct such a meeting and he forgot about the
necessity of a report because he and another senior sales person were on leave in early January 2002. He also said that he was
too busy to hold a meeting as one staff member resigned in December 2001 and another person transferred into a new job. He
explained all this to Mr Holt. He conducted a monthly management meeting in February 2002 and sent the minutes of that
meeting to Mr Holt. In relation to the customer collection procedures referred to in the fourth paragraph of that letter, the
Applicant said that he had already addressed the recovery of funds from outstanding debtors with Ms Bowen.
Mr Holt came to Perth on 26 February 2002. The Applicant said that Mr Holt came to discuss a few issues with him and to
hold “think-tank discussions” with the staff. The Applicant met Mr Holt at the airport and they had a general discussion about
matters on their way to the office. When he met with Mr Holt in his office in the morning and that they had a discussion about
a few issues. The Applicant said he explained to Mr Holt that he understood that he now had to work under a different culture
of management and they had a general discussion for about 20 minutes. The Applicant said that Mr Holt would send him a
format pro forma document of how he (Mr Holt) had prepared reports for his previous manager in Sweden. The Applicant said
that he did not receive such a document from Mr Holt. The Applicant said that after the meeting concluded he felt at ease with
what Mr Holt had said and he thought that the events of 5 February 2002 had generally been forgotten. He later drove Mr Holt
to the airport. The Applicant said on the way out to the airport Mr Holt commented a previous branch manager had “gone
stale” after working in the company for 10 years. The Applicant replied that that did not hold out much hope for him as he had
been employed in the business longer than the previous branch manager. The Applicant says Mr Holt then said he should not
have told him that.
The Applicant says that he did not speak to Mr Holt again until the day his employment was terminated. He received a
telephone call from Ms Smith, after the meeting on 26 February 2002, who had asked him whether he had reviewed the plan.
He informed her that he had and that he had decided that the plan should remain the same.
When cross-examined about the performance of the Western Australian branch the Applicant said that in the year 2001 the
Western Australian branch was below budget but was not unprofitable. The Applicant says they were under budget in January
2002 but over budget by $12,000 in February 2002. He denied that the Western Australian branch was the worst performing
branch. In relation to the heading in his business plan “Appalling Financial Result 2001”, he said that that was a heading Mr
Holt asked each of the branch managers to address in their presentation. He did not think the Western Australian branch had
had an appalling financial result in 2001. When asked why he thought there were no changes necessary to the business plan he
maintained in his evidence that the document that he created on 31 January 2002 was “a nutshell of what needed to be done in
Western Australia”. In his view there was no need to consider re-organising the staff. He also said that he had addressed
revenue growth and cost minimization in the plan.
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On 13 March 2002 the Applicant received a call from Ms Smith who informed him that Mr Holt was coming to Perth on
14 March 2002 to meet a potential customer and that Mr Holt wanted to meet with the Applicant on Friday, 15 March 2002, at
8:30am. The Applicant thought it was strange that Mr Holt did not want him to meet a potential customer. On 14 March
2002 the Respondent’s Western Australian sales manager, Mr Paul Kassar, informed him that he had heard from someone in
Sydney that Mr Alan Donaldson would be taking over the running of the Western Australian branch as general manager. The
Applicant knew that Mr Donaldson had been working for a competitor, Wilson Australia and knew that Mr Holt had been
employed by Wilson Australia as their managing director prior to being employed by the Respondent. The Applicant says he
made contact with the state manager of Wilson Australia and was informed that Mr Donaldson was no longer employed. As a
result of those conversations the Applicant formed the view that the purpose of the meeting with Mr Holt was that he would be
informed that he was being replaced. Consequently he packed up his personal belongings that afternoon. The next day Mr Holt
arrived at his office at about 8:30am. They exchanged pleasantries and the Applicant said to Mr Holt, “I know what you are
here for, let’s get into it.” Mr Holt opened his briefcase and removed two documents. The first document he handed to the
Applicant was a letter dated 14 March 2002. The Applicant says the terms of that letter made it plain that the Respondent had
made a decision to terminate his employment. In the letter Mr Holt stated as follows—
“I refer to my letter dated 20th February in which I set out a number of occurrences in both conduct and compliance which
led me to express to you my dissatisfaction in your management of the branch.
I discussed these matters and your position as manager during my recent visit to Fremantle. It was agreed that you would
submit to me by March 1st your suggested action plan for the branch to take it forward to being a viable, profitable part of
NACA national network. Your plan was to consider staff reorganization, revenue growth and cost minimization and it
was understood that this would influence my decision as to your future with the company.
When I phoned you on Tuesday and asked you where your action plan was you advised me it was not different to what
you had submitted to the management meeting held February 4th 2002 and you felt that you had responded satisfactorily
in your email to me dated Thursday 28th February.
I have considered your conduct and actions very carefully and believe them unsuitable and unacceptable from any
employee let alone the state manager who should be a role model.
My only conclusion is that you are not part of the team and accordingly there is no place for you in this organization and I
have no alternative other than to take action to terminate your employment. I propose to meet with you later this day to
see whether mutually acceptable terms can be reached under which your employment may be terminated. Failing our
being able to do so, I propose to exercise the options open to me to terminate your employment.”
The Applicant read the letter and told Mr Holt that he found it a bit harsh. Mr Holt said to him, “It has to be in case you take
legal action.” When asked in cross-examination what was harsh about the letter the Applicant said that he did not agree that he
was not a team player and the fact he was being terminated was harsh and unfair. Mr Holt then handed him the second
document which was a document headed “Agreement for Termination by Mutual Consent”. Mr Holt told him to think about it
and he would leave him alone to read it. Mr Holt also informed the Applicant that Mr Donaldson would be at the office at
10:00am and he (Mr Holt) had to be on a flight at noon. Mr Holt then went into the boardroom and the Applicant rang his wife.
She suggested to him that he should ask to have the use of the Respondent’s car for a period of time. The Applicant asked Mr
Holt whether he could have the use of the motor vehicle for a period of six weeks and Mr Holt agreed. The Applicant then
signed the “Agreement for Termination by Mutual Consent”. The Applicant said the reason why he signed the agreement is
that he thought that nine weeks’ pay would give him at least another month to obtain other employment and that he thought he
had to sign to be paid his accrued long service leave and holiday pay. The material terms of the document headed “Agreement
for Termination by Mutual Consent” are as follows—
“This is an Agreement entered into on the 15th March, 2002, between Vanguard Logistics Services Pty. Limited
(hereinafter referred to as “the Company”) and Garry Bantoft (hereinafter referred to as the (sic) “the Employee”).
WHEREAS the employee has been employed by the Company since 12th February, 1990 and now in the capacity of
Western Australia (sic) General Manager and
WHEREAS the Company and the employee will terminate the Employee subject to the following provisions—
1.
The employment of the Employee will terminate with effect from the close of business on 15th March, 2002.
2.
The Company acknowledges that the Employee has given the requisite of his intention to terminate employment
and the Company will pay the employee for the period of notice given at the Employee’s ordinary rate of pay. In
addition, the Company will pay to the employee, on termination an amount equivalent to nine (9) weeks pay at the
employee’s ordinary rate of pay. Further, the Company will pay to the Employee all accrued entitlements for annual
holiday pay and long service leave, as at the date of termination. The payments referred to in this clause are
acknowledged by the Employee to represent and fully satisfy all entitlements by the Employee arising out of the
Employee’s employment with the Company and will be paid as follows—
…
8. The terms of this Agreement are to remain confidential between the parties.
9. The parties and each of them acknowledge that this agreement was entered into without duress of any kind being
exerted by one party on the other.”
In handwriting the Applicant and Mr Holt endorsed the following on the Agreement for Termination by Mutual Consent—
“Use of motor vehicle IAFX830 for six weeks from date hereoff (sic). Petrol and repairs at expense of employee.”
The Applicant says he was “dumbfounded” and shocked that morning. Staff in the office were crying. He said he did not have
an opportunity to address any of the issues raised in the letter of termination. When asked why he did not raise any issues he
said he was in shock. He also said he was embarrassed and felt distressed because he had put his heart and soul into the
business for 12 years. When he was leaving that Mr Donaldson was at the reception area. It was clear to him that Mr
Donaldson was there to take over as branch manager.
The Applicant maintained throughout his evidence that it was his view that as a result of the events that occurred on 5 February
2002 in Sydney that Mr Holt had made up his mind to terminate him.
The Applicant left the Respondent’s office on the morning of 15 March 2002 at about 10:00am. Later that afternoon he
received several telephone calls and was offered three jobs. One of the offers was from Patrick’s. He commenced work at
Patrick’s on 15 April 2002 as their State Manager. The terms and conditions of his package are that he is paid $70,000 per
annum and is provided with a company vehicle on similar terms to the vehicle provided to him by the Respondent. He is also
in receipt of 9% superannuation. When cross-examined he said that his current employer has advised him that a review will be
made in September 2003 as to whether he should be paid a bonus. The Applicant denied that he could have started work
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immediately with Patrick’s. He said the position of State Manager was not immediately available and that a representative of
Patrick’s informed him he should take a few weeks off before he commenced work.
The Respondent’s Evidence
20 Mr Anthony Holt testified that he was appointed the Respondent’s regional director for South Pacific in December 2001. He
says the only branch in Australia that returned a profit in the year 2001 was Victoria. He first met the Applicant on 4 February
2002 when the Applicant came to Sydney. He said the Western Australian branch was not profitable and that it lost an amount
of $8,000 in January 2002. When cross-examined Mr Holt said he did not know whether the branch returned a profit in
February 2002, but that the branch had only recently become profitable in the last two months. In answer to the Applicant’s
contention that he was “running a tight ship”, Mr Holt said that that was difficult for him to assess but when regard was had to
the high number of (Western Australian) outstanding long term debtors there had to be something wrong with the management
of the branch in Western Australia.
21 On 5 February 2002 Mr Holt spoke to the Applicant and Mr Reid after they had failed to attend the sales meeting. Mr Holt
denied that he had made the decision at that time to dismiss the Applicant. He said the reason why he later concluded that the
Applicant’s employment should not continue was because the Applicant had consistently failed to report to him in relation to a
number of matters. Most importantly he had failed to properly compile and provide an appropriate business management plan
for the Western Australian branch which meant that he could not have faith in the Applicant as a manager. Further the
Applicant’s failure to comply with instructions showed that he was not a team member.
22 Mr Holt enumerated the Applicant’s failure to comply with instructions as follows—
(a) In relation to the presentation at the managers’ conference on 4 February 2002 Mr Holt said he eventually received
the document set out in paragraph 5 of these reasons but not at the time he requested the document;
(b) Mr Holt did not receive monthly management meeting minutes for January 2002. He said he eventually received a
monthly manager’s report for February 2002 but he received no explanation as to the reason why a meeting had not
been held in January 2002, nor did he receive any explanation as to why the February minutes were sent late;
(c) In relation to the email dated 12 February 2002, which raised the issue that outstanding long term debtors were too
high, Mr Holt said that the Applicant did not report to him as directed in that memorandum. He conceded that he
saw a minor improvement in relation to debtors in Western Australia after that time but it was his view that the
situation was still not satisfactory. He said the Respondent has a reward program for reducing debtors 60 and
90 days to zero. Where no debts are outstanding for more than 60 days, $250 is paid to the branch for each situation.
23 Mr Holt testified that because of these issues, he wrote a letter to the Applicant dated 20 February 2002 and made
arrangements to meet with the Applicant on 26 February 2002. Mr Holt’s version of events of that meeting was completely
different to the Applicant’s version of that meeting. Mr Holt said he discussed the matters set out in the letter. Mr Holt
discussed how monthly reports should be prepared and how he had prepared such reports for his previous manager in Sweden.
He conceded he agreed to provide a copy of the format of the reports that he used to provide to his Swedish manager and that
he did not ultimately do so. He said he offered the copy because he was trying to be helpful but he was happy to receive the
management reports from the Applicant in his own style. He said when he did not receive a revised business plan he thought
there was not much point in sending a copy of one of his reports to the Applicant. Mr Holt did not recall any specific
explanation from the Applicant as to why he had not sent minutes for the January 2002 meeting. He said the Applicant may
have said that they were short staffed. He could not specifically recall the reasons put forth, but in his view, none of the reasons
put forth were justifiable. Mr Holt said he made it very plain to the Applicant his “rules of the game”, that is when something
is directed to be done it has to be done. In relation to the business plan, he informed the Applicant that the business plan must
address all aspects of the business. He said he wanted all aspects of the Western Australian branch to be looked at and he gave
the Applicant a description of the areas that he wanted the Applicant to consider. He asked the Applicant to prepare a revised
plan and provide it to him by Friday, 1 March 2002. Mr Holt said he also made it very clear to the Applicant that his future
rested very heavily on receipt and construction of the business plan. In particular, he told the Applicant it would influence his
decision as to whether he would have continued employment. In cross-examination Mr Holt said that good management is
something that you cannot get out of a book, that profit is the responsibility of each branch manager and an astute manager
would raise in a business plan the following matters—
(a) revenue;
(b) the level of filling of boxes (containers);
(c) rates of major carriers;
(d) the ability to retain and gain new business.
24 On 1 March 2002 he was informed by Ms Smith that she had spoken to the Applicant who had advised that he did not intend to
change his business plan. On Monday, 5 March 2002 he received a copy of the business plan that the Applicant had sent to him
(Mr Holt) earlier. Mr Holt says that he later spoke to the Applicant who informed him that he had reviewed the business plan
and he was not making any changes. Mr Holt says when he had that conversation with the Applicant, he decided that the
Applicant’s employment as branch manager should not continue.
25 Mr Holt testified that Mr Donaldson rang him sometime after 22 February 2002 and before 13 March 2002 and asked him (Mr
Holt) whether the position of general manager of the Western Australian branch was a position that was going to be available
as he had heard a rumour that he (Mr Holt) was intending to remove all of the old AFS management from each of the state
branches. Mr Holt said that he told Mr Donaldson that that rumour was incorrect but he said that he did not know at that stage
whether the position of general manager of the Western Australian Branch would become available and that they should stay in
touch. Mr Holt said he could not recall when this conversation occurred but he was informed by Mr Donaldson that he had left
his previous employer on 22 February 2002. He said he recalled that he had that conversation with Mr Donaldson sometime
after him leaving his previous employer and prior to 13 March 2002 when he (Mr Holt) contacted Mr Donaldson to arrange to
meet with him on 14 March 2002. On 13 March 2002 Mr Holt instructed Ms Smith to ring the Applicant to inform him that he
intended to come to Perth and meet with him on Friday, 15 March 2002. Mr Holt rang Mr Donaldson and asked him to meet
him in Perth on 14 March 2002. Mr Holt contended that he did not tell Mr Donaldson why he wanted to meet with him. On
14 March 2002 Mr Holt went to his office in Sydney that morning and prepared the letter set out in paragraph 14 of these
reasons for decision. He also prepared the document “Agreement for Termination by Mutual Consent” and a letter of offer of
employment to Mr Donaldson to take up the position of General Manager, Western Australia. Mr Holt said he had these
documents typed so he would be ready for all contingencies. He intended to speak to the Applicant but that unless the
Applicant gave him (Mr Holt) a sign that he was a “manager in waiting” he would take steps to terminate the Applicant’s
employment and appoint Mr Donaldson in his place.
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Mr Holt met with Mr Donaldson on 14 March 2002 in the evening at the Sussex Restaurant. Mr Holt testified that when he
spoke to Mr Donaldson at the restaurant he informed him that he needed his assistance on 15 March 2002 and asked him to
come into the Perth branch at 10:00am the next morning. He says he told him he needed him for two reasons. Firstly there was
a possibility as a result of his meeting with the Applicant, the Respondent may be looking for a new general manager to run the
Fremantle branch. He says he explained to Mr Donaldson he was not in a position to make a definitive offer until he had that
discussion with the Applicant. He said he also needed Mr Donaldson to come into the office to assist if the departure of the
Applicant caused disruption to the staff. Mr Holt said that the staff in the Perth office were quite inexperienced and he knew
they would find the departure of the Applicant quite traumatic. Further as he (Mr Holt) would be leaving the Perth office
around the middle of the day he needed someone senior in the office to deal with any business issues that might arise.
27 On 15 March 2002 Mr Holt attended the Respondent’s Perth office and met with the Applicant. His version of events in
relation to that meeting with the Applicant did not depart in any material way from the Applicant’s evidence. Mr Holt however
maintained that he had not made up his mind to terminate the Applicant and that the letter dated 14 March 2002 was not a
termination letter. He said that the Applicant said to him when he handed him the letter, that he “was expecting it”. Mr Holt
maintained it was up to the Applicant to convince him at that meeting that he should not be terminated and he should be given
a second chance as he was “a manager in waiting”. Mr Holt conceded that he did not invite the Applicant to discuss any issues
and he only invited him to discuss the terms of the Agreement for Termination by Mutual Consent. He agreed that he informed
the Applicant that Mr Donaldson would be coming in at 10:00am. It is apparent from his evidence that Mr Holt did not have
any discussion with the Applicant about why Mr Donaldson was coming into the office. Mr Holt agreed that the meeting with
the Applicant finished about 10:00am and the Applicant departed the office shortly after Mr Donaldson arrived.
28 Shortly after the Applicant left the premises Mr Holt made Mr Donaldson an offer of employment as general manager of the
Western Australian branch. The letter of offer of employment was a comprehensive document comprising some seven pages in
length. The opening paragraph of the offer states—
“This is to confirm the terms and conditions of the offer of employment made to you, as follows—
1.
Your position will be that of General Manager – Western Australia reporting to the Managing Director. Should you
accept this offer, employment will commence (or be deemed to have commenced) on 15 March 2002.”
Mr Holt said that Mr Donaldson agreed to accept the offer of employment but said he wished to speak to his wife about the
terms and conditions offered in the letter. Mr Donaldson accepted those terms on Monday, 18 March 2002 when he signed the
contract.
Submissions
29 The Applicant maintains that he replied to all of the directions given by Mr Holt and he performed all the tasks that were
required of him. Mr Anderson on behalf of the Applicant submitted that no substantive reason can be made out for the
Applicant’s termination. In relation to procedural unfairness, the Applicant says that it is clear from the evidence that Mr Holt
had made up his mind to replace the Applicant and that the whole process of termination was harsh, oppressive and
unreasonable. In particular Mr Holt gave the Applicant no opportunity to change his management style and no alternatives
were offered to him other than termination. Clearly the whole process of presenting him with a letter which on its terms was
clearly a letter of termination and by offering the Agreement for Termination by Mutual Consent offer constituted conduct
which can only be viewed as resign or be terminated. The Applicant says his action in signing the Agreement constituted a
constructive dismissal and the whole process was a fait accompli.
30 The Applicant says the process of the termination was such as to cause him substantial shock, embarrassment and distress and
he should be compensated for the financial loss he sustained from the termination. The Applicant claims his loss is $5,000 per
annum plus an amount of 9% of $5,000 being the superannuation component on that amount. Further he claims 9%
superannuation paid on his nine weeks’ termination pay. Further, it is contended that given his long tenure with the business,
the fact that he was a senior employee and the circumstances of the termination warrants an award of four months’ pay for
injury. The Applicant says that until early February 2002, he had always been regarded as a good employee and he had been
recently rewarded for good performance by being paid a pay increase of $10,000 in September 2001.
31 Mr Rochfort on behalf of the Respondent submitted that the decision of the Employment Appeal Tribunal, in Sheffield v
Oxford Controls Co Ltd (1979) IRLR 133 (“Sheffield”) factually raised similar issues. In paragraph 20 the Tribunal
observed—
“… It is plain, we think, that there must exist a principle, exemplified by the four cases to which we have referred, that
where an employee resigns and that resignation is determined upon by him because he prefers to resign rather than to be
dismissed (the alternative having been expressed to him by the employer in the terms of the threat that if he does not
resign he will be dismissed), the mechanics of the resignation do not cause that to be other than a dismissal. The cases do
not in terms go further than that. We find the principle to be one of causation. In cases such as that which we have just
hypothesised, and those reported, the causation is the threat. It is the existence of the threat which causes the employee to
be willing to sign, and to sign, a resignation later or to be willing to give, and to give, the oral resignation. But where that
willingness is brought about by other considerations and the actual causation of the resignation is no longer the threat
which has been made but is the state of mind of the resigning employee, that he is willing and content to resign on the
terms which he has negotiated and which are satisfactory to him, then we think there is no room for the principle to be
derived from the decided cases. In such a case he resigns because he is willing to resign as the result of being offered
terms which are to him satisfactory terms on which to resign. He is no longer impelled or compelled by the threat of
dismissal to resign, but a new matter has come into the history, namely that he has been brought into a condition of mind
in which the threat is no longer the operative factor of his decision; it has been replaced by the emergence of terms which
are satisfactory. Therefore we think that the finding that Mr Sheffield had agreed to terms upon which he was prepared to
agree to terminate his employment with the company – terms which were satisfactory to him – means that there is no
room for the principle and that it is impossible to upset the conclusion of the Tribunal that he was not dismissed”.
32 The Respondent contends that the facts in Sheffield appear to be not dissimilar to the facts in this case. The Respondent says
that the single distinguishing feature is that, in this particular case, the issue was somewhat skewed in that the proposition put
to the Applicant by Mr Holt on behalf of the Employer was that he intended to take action to terminate him (which would have
been a dismissal simpliciter), but that Mr Holt was prepared to give the Applicant the opportunity of agreeing to terms under
which the termination would take place. There was, therefore, not a compulsion brought about by the threat of dismissal. Mr
Holt was prepared to dismiss the Applicant, if there was no satisfactory outcome from the meeting commencing at 8.30 am on
14 March 2002. Therefore, the possibility, or even probability, that there would be a termination was no longer an issue. What
was offered to the Applicant was the opportunity to contribute to the terms under which that termination would take place. The
Applicant had the opportunity to determine whether or not the terms were suitable to him. As it transpired, he having been
given an adequate opportunity to consider the terms that were proposed. The Applicant determined only one aspect of those
terms was unsatisfactory, that being the issue of the motor vehicle, and the terms were varied accordingly to meet his wishes.
26
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Consequently, it is argued that the Applicant agreed to the terms upon which he was prepared to accept his termination with
the Respondent and that this overcomes the need to consider that there has been a dismissal or, if so, that that dismissal was in
any way unfair.
34 The Respondent concedes however that it is clear it had made an in-principle decision to terminate the Applicant, with the
qualification that it was still available for the Applicant to convince Mr Holt, that the decision should be reversed. Mr Holt’s
evidence was that the material that he had brought with him, namely the letter of 14 March 2002 and the Agreement for
Termination by Mutual Consent (as well as Mr Donaldson’s employment offer) were there so that Mr Holt would have the
right documents available in the event that it was needed. The letter of 14 March 2002 was given to get “the dismissal ball
rolling”, so to speak, but even at that point the process had not reached an inevitable conclusion. However, the Applicant was
unable to respond in any meaningful way to the letter of 14 March 2002, notwithstanding the opportunity he had to do so, and
the process moved to the next step, the offering of the proposed terms under which the termination would occur.
35 In support of the argument that the Applicant genuinely resigned the Respondent says that it is apparent from the evidence that
there was no duress to sign the Agreement. Even if the Commission finds there was a termination, the Respondent contends the
events that occurred on 5 February 2002 in relation to the late attendance at the meeting constituted a serious dereliction of
duty by the Applicant. Further it is said that the actions of the Applicant in failing to comply with the instructions and
directions given by Mr Holt clearly constituted a serious repudiation of his contract of employment as he clearly indicated that
he did not intend to be bound by the terms of his contract of employment. This repudiation was serious when one has regard to
the correspondence which show that he had clearly been placed on notice that his performance was lacking. The Respondent
says that when the quality of the content of the business plan prepared by the Applicant is considered, it can be seen by even an
unqualified person to be deficient. Finally, the Respondent says that even in the event the Commission makes a finding that the
termination was unfair, the Applicant has not been able to prove that he has suffered a loss. In relation to any award for injury,
the Respondent submits that there is no medical evidence that the Applicant was subjected to stress in any way.
Legal Principles
36 In The Attorney General v Western Australian Prison Officers’ Union of Workers (1995) 75 WAIG 3166, Rowland J (with
whom Anderson and Kennedy JJ agreed), after reviewing a number of authorities, said that he doubted whether the common
law principles which give rise to a finding of constructive dismissal apply to relief claimed under s.29 of the Act, as a claim for
reinstatement is at odds with the action of an employee who feels constrained to resign because the whole basis of the contract
has disappeared. At 3169 Rowland J also observed that the Industrial Appeal Court had not been called upon to make any
definitive decision on whether or not a “constructive dismissal” could fall into the category of an unfair dismissal for the
purposes of s.29 of the Act and the Court should not, in that case, make any broad generalisations. His Honour then went on to
say that each case should be looked at on its own facts and the approach of the Court of Appeal New Zealand in Auckland
Shop Employees Union v Woolworths (NZ) Ltd [1985] 2 NZLR 372 should be approved, in which Cooke J said, at 374—
“Section 117 of the Industrial Relations Act uses several times the expressions ‘unjustifiable dismissal’ or ‘unjustifiably
dismissed’. The concept is not a simple one. It is not in everyday use in the English language. Its permissible scope in
the context of this Act is a question of interpretation and so of law (compare R v Robinson [1978] 1 NZLR 709, 716717; United Fisheries Ltd v Commissioner of Inland Revenue (1985) 8 TRNZ 364). Very broadly a dismissal may be
said to be unjustifiable if it is unreasonable or procedurally unfair. But there is no need here to go into the question of
justification more fully. The case stated is concerned, not with that question, but with the meaning of dismissal.
Obviously there is a dismissal when an employer in fact ‘dismisses’ a worker in the ordinary meaning of the word. But
the Arbitration Court has held in a line of cases that the concept is wider and includes constructive dismissal. In our
opinion that is the correct approach. In the context of an Act aimed at good industrial relations it is right to assume that
Parliament would have meant ‘dismissal’ to cover cases where in substance the employer has dismissed a worker
although technically there has been a resignation.
The comparable English legislation has an exhaustive definition of dismissal: Employment Protection (Consolidation)
Act 1978, s 55. What the English Courts call constructive dismissal appears there to depend entirely on the words ‘if …
the employee terminates that contract, with or without notice, in circumstances such that he is entitled to terminate it
without notice by reason of the employer’s conduct’. In New Zealand the Courts are not tied to a statutory definition. It
would be undesirable to try to visualise all the kinds of case which the Arbitration Court could properly treat as
constructive dismissals, but it is not difficult to list some.
The concept is certainly capable of including cases where an employer gives a worker an option of resigning or being
dismissed; or where an employer has followed a course of conduct with the deliberate and dominant purpose of
coercing a worker to resign.”
37 Plainly in this case the Applicant had no option but to resign or be terminated and the terms of the Agreement were put to him
as the means by which the termination was to be effected. The letter dated 14 March 2002 makes the position absolutely clear.
In particular the first statement in the last paragraph of the letter Mr Holt states—
“My only conclusion is that you are not part of the team and accordingly there is no place for you in this organization and
I have no alternative other than to take action to terminate your employment.”
In my view this is a clear case of the Respondent taking action to terminate the employment of the Applicant. He did not
choose to resign because of the terms offered. He signed the Agreement because he thought (rightly so) that he had been
replaced and if he signed he would be paid nine weeks’ termination pay and his accrued entitlements. Accordingly the
Respondent’s contention that there is no jurisdiction to hear the Applicant’s claim on the basis that he resigned is rejected.
38 It is my view that the Respondent has made out a case that it was entitled to terminate the Applicant’s contract of employment
for failure to comply with the directions given by Mr Holt. Whilst the failure to hold a monthly management meeting in
January 2002, in itself was a trivial matter, the failure to review and submit an appropriate business plan for 2002 is in all the
circumstances a serious matter whereby the Applicant has failed to not only comply with the lawful instruction of his employer
but failed to perform his duties in a satisfactory manner. I do not accept the Applicant’s evidence that he had complied with all
instructions. It is clear that the Applicant was directed by Mr Holt to address outstanding debtors on 5 February 2002. On the
Applicant’s own evidence he did nothing until he received the email of 12 February 2002. Although he said that he
immediately took some steps to seek the assistance of Ms Bowen in Brisbane to chase outstanding debtors he clearly did not
report to Mr Holt about the action he had taken when he received the 12 February 2002 email. It is apparent from the email
sent by Mr Holt on 12 February 2002 that the Applicant was required to report directly to Mr Holt in relation to the action he
had taken. In my view the business plan was plainly deficient, one does not have to be an accountant or a manager of a
logistics company to see from that plan that it did not contain a great deal of information, nor did it properly set out steps to be
taken by the Western Australian branch. The Applicant said that he took about an hour to compile the business plan. The
Applicant conceded that he had been advised that he was to address staff re-organisation, revenue growth and cost
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minimisation yet it is apparent that there is nothing in that plan about re-organisation of staff and nothing of substance in the
plan about cost minimisation. For example the Applicant said in his evidence that the Western Australian branch did not have a
dedicated accounts person and that was the reason why he had so many outstanding debtors. One does not have to know much
about the running of a business to know that cash flow and outstanding debtors is something that affects the profitability. One
would have thought that the plan could have included some assessment of how outstanding debtors would be addressed in light
of the matters raised in Mr Holt’s emails of 5 and 12 February 2002. Further Mr Holt gave detailed instructions about what
matters were to be considered in the business plan in his email dated 5 February 2002. In particular he directed the Applicant
and the other branch managers to carefully address their business plans and identify and review all expenses including
overheads, in particular to review telephone accounts, storage fees, excess plant/furniture and elimination of waste and nonessential costs. The Applicant was well aware that the Respondent had sustained a loss in 2001. Although the Respondent did
not attribute any part of that loss to the Applicant, the Respondent was entitled, under the management of Mr Holt, to review
all procedures in the company and to take some steps to improve the profitability of all of it branches. As to the meeting that
was held between the Applicant and Mr Holt on 26 February 2002, I reject the Applicant’s evidence about that meeting. In the
letter to the Applicant dated 20 February 2002, Mr Holt made it very plain to the Applicant that there were issues he wished to
address and he was coming to Perth to discuss those issues. In that letter he clearly stated—
“From what little I have seen, I am not impressed.”
Whilst I did not find the Applicant’s evidence to be convincing in respect to his evidence of the meeting held on 26 February
2002 (and I reject his version of events of that meeting), I accept the Applicant’s version of events of what occurred on 14 and
15 March 2002. The reason I have rejected the Applicant’s version of events of the 26 February 2002 meeting is the letter
dated 20 February 2002 supports Mr Holt’s version of events. For the reasons set out below I do not accept Mr Holt’s evidence
about what occurred on 14 and 15 March 2002, where his evidence departs from the evidence given by the Applicant.
Kenner C in Scott v Consolidated Paper Industries (WA) Pty Ltd (1998) 78 WAIG 4940 made a clear statement of the law in
respect of industrial fairness where poor performance of an employee is raised. In Scott v Consolidated Paper Industries (WA)
Pty Ltd (op cit) Kenner C observed at 4943:
“… that it is not for the Commission to assume the role of the manager in considering whether the dismissal is or is not
unfair. The test is an objective one in accordance with the Commission’s duty pursuant to s.26(1)(a) and (c) of the Act.
Moreover, contemporary standards of industrial fairness require in my view, that before an employee is dismissed, the
employee be given some fair warning that his or her employment is at risk if his of her performance or conduct does not
improve as required by the employer. This requires more than a mere exhortation to improve and should place the
employee in the position of being in no doubt that their employment may be terminated, unless they take appropriate
remedial steps: Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635. It should be emphasised that
whether an employee is afforded procedural fairness is but one factor for the Commission to consider, however it may be
a most important factor, depending upon the circumstances of the particular case: Shire of Esperance v Mouritz (1991)
71 WAIG 891. It follows however, that a dismissal will not necessarily be unfair in the event of procedural unfairness
alone, as all the circumstances need to be considered.”
In this matter I am satisfied that the Applicant was warned that his employment was at risk if his performance and conduct did
not improve as required by the employer and I accept that Mr Holt made it plain to him that there was a possibility his
employment could be terminated unless he submitted an appropriate business plan. However I am not satisfied that the manner
of the termination of the Applicant’s employment was effected in a way that was fair. The reason I have reached that view is
that whilst the Applicant was clearly warned that his failure to comply to produce a proper business plan may affect his
continuing employment as general manager, I do not think the Applicant was given a proper opportunity to address why he
should not be dismissed given that he was a long-standing employee who had been employed by the Respondent under an
entirely different management for a very long period of time. He had been well regarded by the past managing director as he
had been awarded a substantial increase in salary in the year 2001 in circumstances where the Respondent had not made a
profit that year. Yet clearly the Applicant was resistant to the measures Mr Holt was attempting to put in place so he was, in
my view, unlikely to make the transition to the new system management. However, the Respondent, in my view, should have
effected the termination by giving the Applicant reasonable notice of termination and not by summarily terminating him in a
callous way. Consequently I am of the view that the circumstances of the termination process were oppressive.
I accept the contentions made on behalf of the Applicant that Mr Holt had made up his mind prior to coming to Perth to
terminate the Applicant’s employment and to employ Mr Donaldson in his place. It is apparent from the letter of offer of
employment to Mr Donaldson that an oral discussion must have taken place prior to 14 March 2002. The terms of the letter,
“This is to confirm the terms and conditions of the offer of employment made to you as follows” clearly refer to an offer of
employment that had been made prior to the date of creation of that document. Mr Holt testified that the document was created
on 14 March 2002.
In finding that Mr Donaldson was offered employment as the State Manager prior to 14 March 2002, I have not had regard to
the evidence given by the Applicant in respect of the conversations he had with Mr Kassar and the State Manager of Wilson
Australia. Whilst the Commission is not bound by the rules of evidence, I admitted that evidence on the basis of the rule in
Subramaniam v Public Prosecutor [1956] 1 WLR 965. An out of Court statement is not hearsay and is admissible when the
object of the evidence is to establish the fact that a statement was made and not the truth of the statement. The evidence of
those conversations explains why the Applicant packed up his belongings on 14 March 2002, made no enquiry of Mr Holt
when he was told Mr Donaldson was coming into the office and accepted the termination of his employment fait accompli. In
my view it was oppressive for Mr Holt to make arrangements for Mr Donaldson to come into the office at 10:00am on the
morning of 15 March 2002 when the Applicant was still there and for the Applicant to be informed that his replacement was
arriving at the office at that time. Clearly in all the circumstances to effect a termination in such a way with a long-standing
senior management employee is embarrassing. Whilst I can understand that the Applicant’s conduct had caused Mr Holt to
lose faith in the ability of the Applicant to perform as a general manager of a branch, in my view the termination could have
been effected in a way that did not cause the Applicant embarrassment. In my view the Applicant has made out a case that he
has suffered an injury. In particular I am of the view that the Respondent’s conduct on that occasion was extremely callous,
oppressive and humiliating. Clearly the Applicant was shocked and humiliated.
In AWI Administration Services Pty Ltd v Birnie [2001] WAIRC 04015; (2001) 81 WAIG 2849 Chief Commissioner Coleman
and Commissioner Smith observed at [200]; 2862—
“It is accepted that there is an element of distress associated with almost all employer initiated terminations of
employment. For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of
dignity, anxiety, humiliation, stress or nervous shock has been sustained. Injury embraces the actual harm done to an
employee by the unfair dismissal. It comprehends ‘all manner of wrongs’ including being treated with callousness
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(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299). The injury may be manifested by the
detrimental impact on the physical or emotional wellbeing of the person whose services were terminated. However
dismissals will impact to varying degrees on individuals and while the need for professional care may be evidence of that
impact, this will not necessarily always be the case in order to establish the causal link between the termination of
employment and the injury. While it is necessary to exercise a degree of caution to ensure that compensation is confined
to reasonable limits (Timms v Phillips Engineering Pty Ltd (1997) 70 WAIG 1318 and Burazin v Blacktown City
Guardian Pty Ltd 142 ALR 144) that is not to say that every claim for injury necessarily involves expert evidence of
emotional trauma.
1
The circumstances in which the dismissal from employment has been effected may be sufficient to demonstrate
the injury which is experienced. Situations where an employee is locked out of the workplace or is escorted from
the premises, or the termination has been conducted in full view of other staff are examples of callous treatment
justifying recognition for compensation for injury (Lynham v Lataga Pty Ltd (2001) 81 WAIG 986).
2
However, the Commission is not able to adjust the measure of compensation according to the opinion of the
employer or employee or of the conduct of the respective parties (Capewell v Cadbury Schweppes Australia
Limited (op cit)).
3
In the circumstances of this matter on the day before he was made redundant, Mr Birnie was given to believe that
his career prospects were promising; he was told that he would have a position with a higher profile in the
company. The next day it all changed. He was shocked when he was told that there was no longer a position for
him at all. The Managing Director had changed his mind. The Company Secretary who informed Mr Birnie that
he was being made redundant noted the shock that he experienced. The callous treatment was compounded by the
actions of the respondent in ignoring Mr Birnie repeated requests for information concerning the terms of the
redundancy and in particular his entitlement for relocation to Melbourne.”
In the circumstances I am of the view that the Applicant should be awarded an amount of $5,000 as compensation for injury.
In my view, however, the Applicant should not be awarded compensation for loss because he was likely to be terminated in
any event and because the Applicant has fully mitigated his loss and is unable to make out a case that he has suffered a loss
resulting from the termination.
In Dellys v Elderslie Finance Corporation Ltd [2002] WASCA 161; (2002) 82 WAIG 1193 Anderson J with whom Scott and
Hasluck JJ agreed held that payments made in lieu of notice are amounts that should be taken into account when assessing
compensation or quantification of damages for wrongful dismissal. No argument was made that nine weeks’ pay was not an
appropriate payment in lieu of reasonable notice. When regard is had to the fact that the Applicant was paid an amount of nine
weeks’ pay when he was terminated and commenced employment in a new job some four weeks later, it is apparent that he has
not suffered any loss, as the payment made on termination would have exceeded an amount of $5,000 per annum and 9%
superannuation claimed on those sums. If one assesses five weeks’ pay at $75,000 per annum, five weeks pay would have been
approximately an amount of $7,200. Clearly the Applicant did not suffer any economic loss from the termination.
For the reasons set out above I will make an order that the Respondent pay the Applicant $5,000 as compensation for being
unfairly and oppressively dismissed.
_________
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Reasons for Decision
This is an application by Peter John Caffery (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act,
1979 (“the Act”). The applicant alleges he was unfairly dismissed by Chubb Security Australia Pty Ltd t/as Chubb Protective
Services (“the respondent”) when he was made redundant on 8 February 2002. The respondent claims there was no unfair
dismissal.
The applicant gave evidence on his own behalf. At the time the applicant was terminated he was a Senior Training Instructor
with the respondent’s Chubb Training Services. The respondent appointed him to this position in October 1998. The applicant
commenced work with the respondent on 11 July 1988 and was initially employed as a Security Guard and later as an
Operations Supervisor.
Ms Meg O’Brien was the applicant’s supervisor when the applicant was terminated. The applicant gave evidence that on
1 November 2001 he was asked to attend a brief meeting with Ms O’Brien in relation to the viability of the respondent’s
training section. The applicant stated there were no concrete outcomes in relation to the applicant’s ongoing employment as a
result of this meeting. The applicant gave evidence that at that stage he had no concerns about his ongoing employment with
the respondent.
On 23 January 2002 the applicant was asked to attend a meeting with Ms O’Brien and Mr Steven Sullivan, the respondent’s
State Guard Manager. During this meeting the applicant was told that it was no longer financially viable for the applicant to
remain employed in his current position, thus the respondent offered to redeploy the applicant to a position as a relief Guard
with an annual salary of $34,000, which was less than the applicant’s existing salary of $39,500 per annum. The applicant was
shocked by this proposal. He had worked for the respondent as a loyal employee for over 13½ years, and not only did the
Guard position carry a lower salary, the applicant believed it was an insult for him to return to this type of work after he had
been promoted within the organisation some years previously from a position of this nature. The applicant was informed at the
meeting that his current position was to finish on 25 January 2002.
On 24 January 2002 a further meeting was held between the applicant, Mr Sullivan and Ms O’Brien, and the possibility of
redeployment to a position as the Supervisor of Security at Perth airport was canvassed. The applicant understood that the
existing Supervisor of Security would be resigning shortly, but as this person may not be leaving this position for possibly two
to three months, no specific proposals were made to the applicant in relation to this position at that time.
The respondent employed a large and extensive workforce thus the applicant requested that redeployment as well as other
options be canvassed.
Subsequent to this meeting the applicant was given three options in relation to ongoing work with the respondent. These
options were confirmed in an email which was sent to the applicant by Ms O’Brien on 25 January 2002 (formal parts
omitted)—
“Subject: Options
Peter,
As discussed outlined are options for your consideration.
Redeployment to Guards division
Full redundancy – no sub contract work for 6 - 12 months
Half redundancy – option to work as sub contract security trainer in Training division.”
(Exhibit A4).

8

Meanwhile, the respondent continued to employ the applicant. A further meeting was held between the applicant and Ms
O’Brien on 29 January 2002 to again canvass redeployment options. The applicant restated that he required further written
information about options before making a decision in relation to any position. He had no idea when the Perth Airport
Supervisor’s position would commence and what the impact would be of taking up that position. At this point the applicant
believed the respondent had no real interest in seeking an appropriate redeployment position for him.

9

On 30 January 2002 the applicant rang Mr Terry Crotty, the respondent’s National Training Manager in Sydney and sought
further information about the possibility of a redeployment position.

10

The applicant was scheduled to take annual leave from 4 February 2002. As his employment status remained unresolved it was
arranged for the applicant to take an additional week’s leave in the last week of January 2002 prior to formally commencing
annual leave.

11

The applicant attended a meeting at approximately 5.00pm on 30 January 2002 with Ms O’Brien and Mr Sullivan. A proforma
of the duties of the Supervisor of Security job at Perth airport was presented to the applicant however he was not offered the
position. The applicant was told that if he took up this position, there was a possibility that he would lose his entitlement to a
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redundancy payment, which at that stage was to be calculated on his 13½ years of service. Mr Sullivan indicated to the
applicant that a decision should be made the following week in relation to him possibly starting the Supervisor’s position at the
Perth airport. The applicant stated that although he was interested in taking up this position even though there was no car
included in the remuneration package, he was concerned about the possible loss of his redundancy entitlements. Again, no
resolution was reached at this meeting in relation to the applicant’s ongoing employment and the applicant was told to hand in
his keys, fuel card and company vehicle before going on leave. He was given a taxi voucher with which to travel home but
upon being told it may not be valid he used public transport.
On 4 February 2002 the respondent indicated to the applicant that he was required to give an immediate response to the options
which had been put to him. As the applicant had no specific information in writing about the Supervisor position at Perth
airport or any other alternative positions he stated that he was unable to respond to this request at that time.
On 8 February 2002 the applicant was contacted by Ms O’Brien to arrange a meeting with the applicant that day. The applicant
was unable to speak directly to Ms O’Brien, but he left a message with her secretary indicating that he was unable to come to
the office because he was without a vehicle. Thus, Ms O’Brien visited the applicant at his home on the afternoon of 8 February
2002 and handed the applicant a letter of termination (Exhibit A2).
On termination the applicant was paid accrued entitlements including annual leave, long service leave, 26 weeks’ redundancy
pay based on 13½ years of service and five weeks’ pay in lieu of notice. No offers of alternative employment have been made
by the respondent subsequent to the applicant’s termination.
Since termination the applicant has applied for several jobs with training organisations and various government departments.
He had also undertaken some formal studies in the six weeks prior to the hearing. Exhibit A5 details the jobs for which he has
applied. Since termination he has completed one week of work earning $1,250. He has also registered with an employment
agency and has sought jobs through newspaper advertisements. He has not been offered any sub contract work with the
respondent, even though mention was made of that possibility in his letter of termination.
Under cross examination the applicant confirmed that he believed that his termination had been unfair because it was poorly
handled. He had insufficient warning that he was to lose his job and he was not given any time off to look for alternative
employment. The applicant claims the respondent made no genuine efforts to canvass the possibility of redeployment until he
insisted on this option being considered. The applicant stated that he was aware there was a downturn in the earnings of the
respondent’s training section but he believed that was due to a lack of marketing initiatives and that he was still busy delivering
training programmes when he was terminated. The applicant agreed that one of the respondent’s Trainers had been made
redundant in early 2001 and the other full-time Trainer in the section was made redundant in late January 2002.
The applicant confirmed that he was not seeking reinstatement on the basis that given what had transpired between the parties
the relationship between the applicant and the respondent had broken down irretrievably.
The applicant was asked about his recollection of the meeting held on 1 November 2001. The applicant agreed that the
viability of the training section was discussed but he could not recall if alternative employment for him in the guard section
was specifically canvassed.
The applicant stated that he seriously considered the Security position at Perth airport however, he was being forced into
making a decision on this job before he had sufficient details about the position or when the job was due to start. In the event
the job did not become available because the incumbent decided to remain in the position.
The applicant stated it was his understanding that sub contract work with the respondent, which was canvassed as a possibility,
would only commence several months after he was terminated as there was an existing sub contractor employed by the
respondent to undertake this work. The applicant stated that he understood there was no guarantee of a minimum number of
hours to be worked if he took up this option.
The applicant confirmed that he did not refuse to take up the Supervisor’s position at Perth Airport at any stage during his
discussions with the respondent.
Ms O’Brien gave evidence on behalf of the respondent. She was appointed as the respondent’s State Manager for Training on
8 August 2001. Ms O’Brien confirmed that Chubb Training is one of the respondent’s divisions. Chubb Training employed
three full-time employees and one part-time employee as well as various casual employees when Ms O’Brien became
Manager. Her major role was to restructure the business to make it economically viable. She undertook a review of Chubb
Training’s operations and it soon became apparent to her that the training centre was not breaking even. In order for the section
to be viable two weeks of courses per month had to be run. In December 2001 and January 2002 there was only one week of
training per month being undertaken.
Ms O’Brien had a meeting with the applicant on 1 November 2001 in relation to the respondent’s economic difficulties. She
made a file note of what was discussed at this meeting (Exhibit R3).
Ms O’Brien stated that it was made clear to the applicant at this meeting that because of the drop in training numbers and the
training division’s lack of profits the applicant was told to look at the possibility of being transferred to another section. Ms
O’Brien undertook to look at alternative employment options for the applicant, however, she could not identify any available
positions at that time. She gave an undertaking to the applicant that any future opportunities for redeployment would be looked
at. Ms O’Brien understood that at that point it would have been clear to the applicant that whilst he was not told he was
terminated, there was a necessity for him to be redeployed out of his existing position because it was not financially viable for
him to remain in his current position.
Ms O’Brien confirmed the nature of her discussion with the applicant on 1 November 2001, by sending a facsimile to her
supervisor Mr Crotty (Exhibit R4). That facsimile requested she be advised as soon as possible of positions that may be
available for the applicant within the respondent’s operations.
Nothing further happened until a meeting was held on 23 January 2002 between the applicant, Ms O’Brien and Mr Sullivan.
Ms O’Brien kept notes of the meeting (Exhibit R5). As training numbers were low and as the section was not making money
the applicant was told that the respondent could no longer sustain his position thus the applicant was to be made redundant
effective from 25 January 2002. At the same time the respondent’s other full-time Medical was given notice that he was to be
made redundant effective from 25 January 2002.
Ms O’Brien’s view was that as there had been a meeting with the applicant on 1 November 2001 where he was made aware
that his future employment with the respondent was in jeopardy, it was not inappropriate in the circumstances to tell the
applicant on this date that he was to be made redundant effective from 25 January 2001. Arising from this meeting Ms O’Brien
confirmed to the applicant that as there was no problem with his performance, and given that he was a long standing and
valued employee, the respondent would again try and look at alternatives to termination. On this basis the deadline for the
applicant to consider alternative options was extended to 1 February 2002.
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On 25 January 2002 the applicant was offered a position as a casual Guard. The applicant declined that position. He also
declined an offer of sub contract work with the respondent as there were no guaranteed hours and he would have to establish
his own business to undertake this work.
A further meeting was held on 1 February 2002 between Ms O’Brien and the applicant. The applicant refused to make a final
decision on the Supervisor position at Perth airport because there was no offer of employment in writing in relation to this
position. Mr Crotty was advised of this and Ms O’Brien understood that an offer in relation to this position was to come from
Mr Sullivan. The applicant was given until 8 February 2002 to decide on this job.
A memorandum was sent to Ms O’Brien by Mr Sullivan on 3 February 2002 confirming some details of the Supervisor job at
Perth airport (Exhibit R7). A copy of this was presented to the applicant but as the applicant had still not received a formal
offer of employment in relation to this position and as there was no guarantee of ongoing employment in relation to this
appointment, the applicant declined to accept the position at that time. Pressure was put on Ms O’Brien to finalise the issue of
the applicant’s redundancy and she was instructed to effect the applicant’s redundancy if there was no immediate response
from the applicant in relation to accepting the positions that had been offered to him. As the applicant did not confirm that he
was interested in taking up alternative employment options, on 8 February 2002 Ms O’Brien visited the applicant’s home and
handed him a letter of termination (Exhibit A2). Ms O’Brien has had no contact with the applicant subsequent to that date.
Under cross examination Ms O’Brien confirmed that at the meeting with the applicant on 1 November 2001 it was clear to her
that the applicant understood that he was no longer going to be able to remain in his existing position and that alternative
employment options had to be canvassed.
Ms O’Brien was asked why the applicant was not allowed to remain in employment on leave (he was programmed to take
annual leave from 4 February 2002) to await the possibility of the Supervisor job at Perth airport becoming available. Ms
O’Brien stated that was an academic exercise in any event because the job at Perth airport never became available. She stated
that a speedy decision had to be made in relation to the applicant’s employment because the training division was making
substantial losses during this period. She agreed that the applicant was pressured to make a decision in a short space of time
and that she understood that he wanted more information to properly explore the options open to him. It was Ms O’Brien’s
view that the respondent sought out a number of employment options for the applicant within the respondent’s operations. She
stated that at the time unfortunately nothing was available that the applicant was prepared to take up.
Ms O’Brien stated that she first considered terminating the applicant on 1 November 2001. On that date a decision was made
that the applicant’s position was no longer going be retained by the respondent and at that point redeployment options for the
applicant was to be the major focus. The final decision to terminate the applicant was not made until 23 January 2002. In Ms
O’Brien’s view, given that the applicant’s ongoing employment was first raised with him on 1 November 2001, the notice of
his termination on 23 January 2002 would not have been unexpected. She stated that from early November 2001 through to the
last week of January 2002 nothing further arose in relation to the applicant’s employment because of the Christmas/New Year
break. It was not until the respondent’s Sydney office put pressure on her to bring matters to a head in relation to the
applicant’s employment that a meeting was held with the applicant on 23 January 2002.
Ms O’Brien stated that when she delivered the notice of termination to the applicant on 8 February 2002 she wanted to discuss
the termination with him and to canvass the possibility of sub contract work however this was not possible given the applicant
was involved with looking after his children.
Submissions
The applicant agrees that there was a valid reason for making the applicant’s position redundant. However the applicant argued
that in effecting the applicant’s redundancy the respondent did not afford the applicant procedural fairness. Further, there was a
breach of s.41 of the Minimum Conditions of Employment Act 1993 (“the MCEA”). Under s.41 of the MCEA there was an
obligation to discuss redundancy with an employee and to canvass measures to avoid significant effects of that redundancy.
The applicant submits that the termination was unfair because the requirements under s.41 of the MCEA were not met.
It was unclear to the applicant that a firm decision was made on 1 November 2001 that he was to be terminated, and therefore
he was not notified as soon as reasonably practicable after the decision was made to terminate the applicant’s employment. It
was not until 23 January 2002 that it was put to the applicant that he was to be terminated in two days’ time. That time frame
was clearly unreasonable for the applicant to canvass alternatives to termination.
The applicant was a long term employee of the respondent and he had a good network within the respondent’s organisation,
thus he could have canvassed a range of alternative options if given sufficient time to do so. Also, the applicant had annual
leave entitlements owing to him which he could have used in order to seek out alternative jobs with the respondent.
In all of the circumstances, given this lack of procedural fairness, the applicant says that his termination was unfair on the basis
that the applicant was deprived of a period of time to canvass options. Thus, compensation should be awarded to the applicant.
The respondent submits that the onus on the applicant to demonstrate that he was unfairly terminated has not been made out.
The respondent claims there was no breach of s.41 of the MCEA as numerous discussions were held with the applicant, and
consultation took place in order to avoid or minimise the effect of significant change on the applicant. The respondent
maintains that the arguments by the applicant with respect to breaches of the MCEA are technical. The applicant was told on
1 November 2001 that due to commercial constraints his continuing employment was no longer viable, options were canvassed
and he was offered a position as a Guard. Unfortunately during the period November 2001 to end of January 2002 no other
positions suitable for the applicant were identified. There was one possible position as a Supervisor of Security at Perth airport
and this was genuinely pursued by both parties. However, in the event this position did not come to fruition.
The offers made by the respondent of alternative employment were not unreasonable and the applicant acted unreasonably in
refusing to take up these options. As there was a valid reason for termination and as a proper process was followed in effecting
the applicant’s termination, no compensation should be awarded to the applicant.
Findings and Conclusions
The test for determining whether a dismissal is unfair or not is well settled. The question is whether the respondent acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia (1985) 65 WAIG 385. The onus is on the applicant to
establish that the dismissal was, in all the circumstances, unfair. Whether the right of the employer to terminate the
employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the
right needs to be determined. A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, it
is effected in a manner which is unfair. However, terminating an employment contract in a manner which is procedurally
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mourtiz, Kennedy J observed that unfair procedures adopted by
an employer when dismissing an employee are only one element that needs to be considered when determining whether the
dismissal was harsh or unjust.
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Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and the Operative Painters and Decorators Union of Australia, Western Australian Branch, Union of Workers v
Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733).
43 If a decision is made to make an employee redundant based on the operational requirements of the company that can be a valid
reason for the dismissal. In this case I am of the view that the applicant was terminated for a valid reason.
44 Having said that it is appropriate to consider any unfairness in relation to the process used in effecting redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act.
45 The provisions of Part 5 of the MCEA are implied into the applicant’s contract of employment. Part 5 of the MCEA provides
that where an employer has decided to make an employee redundant the employee is entitled to be informed by the employer
as soon as is reasonably practicable after the decision has been made and discuss with the employee the likely effects of the
redundancy and measures that may be taken to avoid or minimise its effect. Also, the applicant is entitled to avail himself of
paid leave to attend job interviews.
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Credibility
I carefully observed both witnesses whilst they gave their evidence. I accept that both the applicant and Ms O’Brien gave their
evidence to the best of their recollection. There was only one main area of dispute – the events of the meeting between the
applicant and Ms O’Brien on 1 November 2001. In relation to this issue I prefer the evidence of Ms O’Brien to that of the
applicant’s on the basis that Ms O’Brien’s evidence is corroborated by Exhibit R4. In all other respects I accept the evidence of
both the applicant and Ms O’Brien.
On the basis of the evidence given in relation to this matter and given my views on witness credibility I make the following
findings.
The applicant commenced employment with the respondent in July 1988 and he was terminated by the respondent on
8 February 2002. The applicant was initially employed as a Security Guard and was later promoted to an Operations
Supervisor. He was promoted to the position of Senior Instructor with the respondent’s Training Division in October 1998, on
an annual salary of $39,500.
I accept that in 2001 the respondent’s Training Division was unprofitable and Ms O’Brien was appointed in August 2001 in
order to make the division economically viable. After Ms O’Brien conducted a review of the Division she determined that it
was appropriate to make some of the Training Division employees redundant and to subcontract out future work.
I find that the applicant attended a meeting with Ms O’Brien on 1 November 2001 to discuss the viability of the respondent’s
Training Division. At this meeting Ms O’Brien made it clear to the applicant that his job was in jeopardy and that it was
necessary for him to consider alternative employment options if he was to remain employed by the respondent. At that stage no
suitable alternative redeployment options were presented to the applicant. In my view it was not unreasonable for the applicant
to believe that his contract of employment with the respondent was not in immediate jeopardy as nothing further was raised by
the respondent in relation to the applicant’s ongoing employment until a meeting was held between Ms O’Brien, Mr Sullivan
and the applicant on 23 January 2002. of 26 weeks’ pay and five weeks’ pay in lieu of notice.
Subsequent to the applicant’s termination the respondent has not offered any further positions to the applicant.
I accept the applicant’s evidence that he has sought work subsequent to his termination, and at the time of the hearing he had
earned $1250 undertaking one week’s work.
Even though the applicant was warned as early as 1 November 2001 that his job was to be made redundant and that his
ongoing employment with the respondent was possibly in jeopardy, as this issue was not raised with the applicant again until
23 January 2002 I find that the respondent did not act as timely as it should have in dealing with the applicant’s termination. In
my view the applicant was given insufficient notice of his termination and this affected his ability to seek out alternative
employment and redeployment options. Even though Ms O’Brien raised the issue of the applicant’s ongoing employment on
1 November 2001, nothing further was raised with the applicant until 23 January 2002. Given the applicant’s length of service,
his senior position, his ongoing commitment to the respondent and good work record the applicant should have been made
aware earlier than 23 January 2002 that his termination was imminent. If the applicant had been given greater notice of his
impending termination he may have had sufficient time to canvass alternative work options both within the respondent’s
operations and externally. Even though the respondent made some effort to locate redeployment options for the applicant in my
view none of the alternatives were appropriate in the circumstances. I find that the applicant Further, the applicant had been
given approval to take annual leave in February 2002, signalling a lack of urgency on the part of the respondent in relation to
the applicant’s ongoing employment.
At the meeting on 23 January 2002 the applicant was told his contract of employment was to finish on the 25 January 2002. I
find that whilst the applicant may have been taken aback by what was said at this meeting, given that he was aware on
1 November 2001 that his future employment in the Training Division was in jeopardy, it should not have come as a total
shock to the applicant. I find that the respondent held a further meeting with the applicant on 24 January 2002 and the
possibility of a redeployment position as Supervisor of Security at Perth airport was canvassed with the applicant. Given that
there was not a definite start date for this position and as the position never eventuated I find that it was never seriously offered
to the applicant as a redeployment option.
The applicant was also offered the possibility of subcontract work in the respondent’s Training Division however the applicant
was not keen to undertake this work as there was to be no guaranteed minimum hours and his redundancy payout was possibly
in jeopardy if he took up this position. In my view it was not inappropriate for the applicant to refuse this work given the
uncertainty surrounding the position. There was also an offer of redeployment to the Guards division for the applicant to work
as a Guard. The applicant declined this position. In my view it was not unreasonable for the applicant to refuse this position as
it had a lower salary and status than his existing position.
The applicant remained at work until 29 January 2002 and as there was no resolution in relation to the applicant’s ongoing
employment it was arranged for the applicant to commence annual leave one week earlier than when his annual leave was due
to start. On 1 February 2002 the applicant was told to hand in his keys, fuel card and company vehicle. In the following week,
no further redeployment options were canvassed with the applicant. On 8 February 2002 whilst the applicant was on annual
leave he was visited by Ms O’Brien and handed a letter of termination, effective immediately (Exhibit A2). The termination
was on the basis that the applicant’s position with the respondent had been made redundant.
The applicant accepted that he was terminated due to a redundancy situation. It was common ground that on termination the
applicant was paid accrued entitlements which included annual leave, long service leave, a redundancy payment was treated
unfairly on the basis that he was not given sufficient notice of his termination in order to canvass alternatives. It is also clear
that the requirements of Part 5 of the MCEA in relation to time to attend job interviews were not met by the respondent. Given
that the applicant was afforded insufficient notice and was not given time to attend job interviews to that extent I consider that
the applicant’s termination was unfair.
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Reinstatement was not sought, and in the circumstances, given what has transpired between the parties, I am of the view that
reinstatement is not appropriate.
Compensation
59 I now turn to the issue of compensation in lieu of reinstatement. I consider the applicant’s loss in this case is represented by a
period of time which would constitute sufficient notice over and above what was given to enable possible job interviews to
take place and alternative positions to be canvassed which I find in this case to be five weeks. However, given that the
applicant was paid a redundancy payment of 26 weeks’ pay and five weeks’ pay in lieu of notice this amount of five weeks’
pay as compensation is to be offset against these payments (Dellys v Elderslie Finance Corporation Ltd) 82 WAIG 1193.
Thus, no monies are due to be paid to the applicant.
60 I would otherwise dismiss the application.
_________
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APPLICATION 390 OF 2002
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_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal upheld. Application for compensation dismissed
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr P Mullally (as agent) on behalf of the applicant and Mr J Brits (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the dismissal of Peter John Caffery by the respondent was unfair and that reinstatement is impracticable.
THAT the application for compensation be dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
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PARTIES
ANTHONY JAMES HADDOCK, APPLICANT
v.
BEDLINGTON ENTERPRISES PTY LTD AND MEEKAL PTY LTD, RESPONDENTS
CORAM
COMMISSIONER J L HARRISON
DATE
THURSDAY 28 NOVEMBER2002
FILE NO.
APPLICATION 795 OF 2002
CITATION NO.
2002 WAIRC 07088
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant
Mr A Haddock on his own behalf
Respondent
Mr J Eastoe (of counsel)
_________________________________________________________________________________________________________
1

2

3

Reasons for Decision
This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (the “Act”) whereby Anthony James
Haddock (“the applicant”) claims he was unfairly dismissed from his employment with Bedlington Enterprises Pty Ltd and
Meekal Pty Ltd (“the respondents”) on or about 6 May 2002. The respondents claim there was no unfair dismissal.
The applicant gave evidence on his own behalf. The applicant commenced employment with the respondents on 11 March
2002 as the Manager of the Greenmount Liquor Store working under the supervision of Mr Bill Bannister. Prior to
commencing employment with the respondents the applicant was a Branch Manager of an air-conditioning company.
The applicant has known one of the respondents’ directors, Ms Valerie Stopp, for more than 14 years. During this time he had
both a personal and working relationship with her. In January 2002 Ms Stopp approached the applicant on behalf of the
respondents to canvass the possibility of him being employed as the Manager of the Greenmount Liquor Store. Discussions
took place over several weeks and it was finally agreed between the applicant and Ms Stopp that he would commence
employment on 11 March 2002. It was the applicant’s evidence that Ms Stopp was particularly keen for him to be employed in
this position.
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Exhibit A1 is a letter from Ms Stopp confirming the applicant’s commencement date and his conditions of employment. It was
agreed that the applicant be paid a salary of $35,000 per annum. In addition the applicant was to be paid superannuation,
annual leave and annual leave loading, and he would receive sick leave and long service leave entitlements. The hours of
employment were to be determined by discussion with Mr Bannister, another of the respondents’ directors. The letter
confirmed that in Mr Bannister’s absence the applicant would be responsible for the day to day running of the liquor store. His
roster for the first five weeks was included in the letter.
Prior to commencing employment with the respondent the applicant had a discussion with Ms Stopp about undertaking a
Manager’s training course and he had an expectation that he would attend a course of this nature at an early stage in the
employment relationship. This was important to the applicant as he had no previous experience working in the liquor industry.
Mr Bannister trained the applicant in stock control and ordering and assisted the applicant in dealing with general store
presentation. The applicant’s other duties included banking the daily takings and supervising part-time staff. The applicant also
organised wine tastings.
Exhibit A3 is a note from Mr Bannister given to the applicant in the middle of April 2002. That note referred to the applicant
using a computer in the back room of the store when he should have been closer to the till to ensure the security of the store.
The applicant did not regard this letter as a warning about his work performance.
The applicant maintains that only one matter was raised with him with respect to his performance. Just prior to his termination
the applicant states that it was alleged that he did not pass on important messages to Mr Bannister and Ms Stopp. The applicant
stated that on 1 May 2002 a number of messages were taken for Ms Stopp which were entered into the store’s daily diary. The
applicant rang Ms Stopp in the afternoon on that day and communicated the messages which required a response.
On 2 May 2002 the applicant stated that Mr Bannister rang him at home in the evening because he was concerned that a certain
beer order had not arrived at the liquor store on time that day. As soon as the applicant arrived at work the next morning,
3 May 2002, he rang Swan Brewery and was informed that there was a stop on the delivery of the respondents’ orders due to
an unpaid account. The applicant rang Ms Stopp who stated that she would contact the brewery representative. Ms Stopp then
rang the applicant at the liquor store at approximately 9.15am to confirm that the problem had been rectified and that the beer
was to arrive that afternoon.
Mr Bannister arrived at the liquor store around midday on 3 May 2002. Mr Bannister had a discussion with the applicant and
stated that he was uncomfortable with leaving the applicant in charge of the liquor store (he was due to travel to the Eastern
States the following week) as the applicant was not meeting Mr Bannister’s expectations. The applicant was shocked by this
and he reassured Mr Bannister that all would be well and requested further information about the problems that Mr Bannister
had with him. Mr Bannister replied that the applicant should review his position over the weekend.
On Monday, 6 May 2002 the applicant was not rostered to work. At approximately 7.30pm that evening Mr Bannister rang the
applicant and stated that the beer order had still not arrived, that he did not trust the applicant and he asked the applicant to
resign immediately. The applicant was given no opportunity to discuss the matter. He felt betrayed and angry by Mr
Bannister’s request. Under duress he agreed to tender his resignation (Exhibit A4). The applicant understood that the
relationship between the applicant and Mr Bannister had broken down based on what Mr Bannister had said to him. The
following day, 7 May 2002 the applicant returned to the liquor store and handed his keys to Mr Bannister. He also handed Mr
Bannister the resignation letter that he was instructed to write and collected his personal belongings.
Subsequently the applicant received one week’s pay in lieu of notice. The applicant wrote to Ms Stopp in relation to his
employment stating he was disappointed with the respondents’ decision to terminate him and explained some of the issues
surrounding the termination from the applicant’s perspective (Exhibit A5).
The applicant was unable to obtain work for nine weeks after finishing work with the respondents. He received Centrelink
payments during this period. He gave evidence that his self esteem has declined dramatically as a result of being terminated.
He had to leave a unit that he was living in due to financial difficulties and he had to move in with his parents. He also had to
borrow money from his friends.
The applicant is currently earning $445 nett per week with his new employer with whom he has an expectation of ongoing
work. This compares to $515 nett per week that he was receiving whilst employed by the respondents.
The applicant is not seeking reinstatement. The applicant believes that given what has transpired between the parties there is no
possibility of re-establishing the employment relationship and in any event he currently has ongoing employment with a new
employer.
Under cross examination the applicant confirmed that prior to undertaking employment with the respondents he had not
worked in the liquor industry. The applicant felt he would gain confidence in this area over time given Ms Stopp’s offer for
him to undertake management training. He saw the job as a challenge even though it was in a competitive area. The applicant
confirmed that no discussions were held with Ms Stopp or Mr Bannister about commencing a management training course.
The applicant confirmed that Ms Stopp said to him prior to commencing employment that if the job does not work out for him
then the applicant could leave.
The applicant stated he believed that he was doing a good job. One example of this was when he was left in charge of the store
for one week soon after he commenced employment, when Mr Bannister went to Japan. The applicant confirmed that Mr
Bannister trained him in relation to general security matters, how to secure the till, and how to restock on a regular basis
without leaving the till unprotected. The applicant conceded that he was told once by Mr Bannister that the fridge had been
incorrectly stocked. The applicant also stated that on one occasion he was chided by Mr Bannister for watching football on
television whilst he was working. The applicant confirmed that he used an old computer in the office to put his daily dairy on
to, even though he was directed by Mr Bannister not to use this computer. The applicant maintained that he had only set it up
to access certain software.
The applicant was asked about a Houghton Winery order. The applicant confirmed that on 1 May 2002 Houghton Winery rang
the liquor store indicating that Ms Stopp should contact them. The applicant maintained that this was one of the messages he
passed on to Ms Stopp on the afternoon of 1 May 2002.
At the meeting with Mr Bannister on 3 May 2002 the applicant maintains that he was totally unaware that there were any
problems with his performance. This was particularly so as Mr Bannister would not elaborate on any specific areas of concern.
The applicant reiterated that when Mr Bannister contacted him in the evening of 6 May 2002, Mr Bannister stated that the only
reason given for the applicant’s termination was that the applicant was not passing on messages to Mr Bannister or Ms Stopp.
The applicant was asked what his views were on Mr Bannister’s letter of March 2002 (Exhibit A3). The applicant maintained
that he did not believe that the note from Mr Bannister constituted a written warning about his performance. He confirmed that
this was the only written communication that he received from the respondents in relation to his behaviour. The applicant
agreed that from time to time issues were raised verbally with him by Mr Bannister in relation to how he should undertake his
job.
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The applicant’s father, Mr James Haddock gave evidence. Mr J Haddock confirmed that he spoke with Ms Stopp sometime in
late January 2002 in relation to organising a dinner on behalf of his Lion’s Club at the Fairway Tavern. During that discussion
Mr J Haddock maintained that Ms Stopp said that she was desperate to employ the applicant as it was her view that he would
be better suited to the liquor industry than the air-conditioning industry. Ms Stopp said she was very keen to see the applicant
involved with the respondents and had no concerns about his lack of experience in the industry.
Ms Stopp gave evidence for the respondents. Both she and Mr Bannister are joint-proprietors of the Greenmount Liquor Store.
They took over the contract to run the store on 30 January 2002. Ms Stopp confirmed that the applicant commenced
employment with the respondents on 11 March 2002 and finished working for the respondents on 6 May 2002. Ms Stopp
recalled that at a social function prior to the applicant commencing with the respondents she stated to the applicant that he may
not be suited to the industry.
Ms Stopp stated that Mr Bannister had carriage of the day to day operations of the liquor store as she was mainly concerned
with running another business. Ms Stopp stated that from time to time Mr Bannister informed her that the applicant was not
understanding a number of the instructions which he gave him, or not wanting to undertake work in the way Mr Bannister
requested. Given that Mr Bannister was in charge of the Greenmount Liquor Store, Ms Stopp left these issues for the applicant
and Mr Bannister to sort out.
In respect to the Houghton Winery incident on Wednesday 1 May 2002, Ms Stopp maintains that she visited the liquor store
the next day and was told by one of the respondents’ employees that Houghton’s Winery was waiting for a cheque to pay for
an order. Thus she organised a cheque to be available when the delivery came. On Monday 6 May 2002 Ms Stopp went into
the store and the Houghton’s Winery cheque was still there and no delivery had been made. Ms Stopp rang Houghton’s Winery
and was told that a cheque was not needed. All that was required was for Ms Stopp to contact them. She claims she did not
receive any message to ring Houghton’s Winery and as a result the delivery was disrupted.
Under cross examination Ms Stopp confirmed that the applicant was not on probation as she was reasonably sure that the
applicant had the skills to undertake the job he was doing effectively, and it was her understanding that Mr Bannister was
happy with her assessment of the applicant in this regard. Ms Stopp was asked again if she could recall receiving a message
from the applicant on 1 May 2002 to ring Houghton’s Winery. Ms Stopp could not recall receiving this message. With respect
to the beer ordering incident Ms Stopp confirmed that the applicant rang her at home on 3 May 2002, and that Ms Stopp agreed
that she would follow up with the Swan Brewery representative to clarify the hold up in the beer supplies. Ms Stopp stated that
she probably rang the applicant back, but could not recall if she did so. It was Ms Stopp’s understanding that the beer was to be
delivered that afternoon. She confirmed that the applicant contacted her on 6 May 2002 about his termination but given that the
liquor store was being run by Mr Bannister it was her view that she should not become involved in the issue.
Mr Bannister gave evidence for the respondents. He is the joint-proprietor of the Greenmount Liquor Store along with Ms
Stopp. Mr Bannister confirmed that he instructed the applicant in relation to his day to day work. The applicant was advised
that security at the store was paramount. The till needed securing but the safety of the respondent’s employees was also
important.
Mr Bannister operated on the basis that goods should be purchased at the best price, they should be properly displayed and
they should be marketed at a good price for the customers as well as for the respondents. He claimed that the applicant failed
these tests.
Mr Bannister confirmed that the computers used by the respondents were upgraded soon after the respondents bought the
business and that it was unnecessary for the applicant to use the old computer.
Mr Bannister maintained that the applicant was given several warnings in relation to his performance in a number of areas. The
applicant had to be reminded to fill the fridges in such a way that he did not spend a long time at any one time in the cool
room, thus not compromising the security of the premises. Mr Bannister confirmed the applicant responded to instructions in
this area. Some of the wine racks were not properly filled by the applicant and Mr Bannister stated that he talked to the
applicant on several occasions about this issue.
Another problem Mr Bannister had with the applicant concerned the applicant producing a business card promoting the liquor
store. The applicant had generated the card to take on a trip to Margaret River. Mr Bannister told the applicant not to use the
card as he would mainly taste sweet wine whilst he was in Margaret River and this could prejudice sales at the liquor store.
The applicant complied with this request. Another issue of concern was in relation to a wine tasting which occurred soon after
the applicant commenced employment. At this wine tasting the applicant stated that he would only deal with sweet wines and
Mr Bannister could deal with the others. This attitude concerned Mr Bannister.
Mr Bannister maintained the applicant had difficulties in ordering spirits in a cost effective manner and that the applicant could
not grasp the fact that buying spirits in bulk meant cheaper prices. The applicant did not abide by Mr Bannister’s instructions
in this area. The applicant arranged for some spirits to be bought in which were sold for no profit thus Mr Bannister told the
applicant not to buy spirits any more.
Another area of concern was stock data being put into the computer. The applicant was told to input data for bar coding
however Mr Bannister claimed the applicant only did this twice and he had to allocate the job to an alternative employee. This
was unsatisfactory to Mr Bannister as the Store Manager should be aware of stock prices.
Another issue was in relation to the applicant taking time off to eat his evening meal in the kitchen whilst watching television.
The applicant was expressly told not to do this as the period between 6.00pm and 7.00pm was a busy period and it would leave
one person on the till which compromised the security of the liquor store. The applicant had to be spoken to on more than one
occasion about this issue. Finally Mr Bannister removed the television as his requests to the applicant in regard to this matter
were ignored. He conceded the applicant changed his behaviour once this issue was raised with him.
With respect to the Swan Brewery delivery Mr Bannister maintained he contacted the Swan Brewery representative on the
afternoon of 3 May 2002 as it was vital to have beer supplies for the weekend. He maintained he twice asked the applicant on
that day if he had heard from the brewery in regard to the supplies and the applicant responded that he had not.
Mr Bannister became frustrated with the applicant. In his view the applicant’s performance was not up to standard even though
the applicant had been given numerous reminders about his behaviour. Mr Bannister stated that it was difficult for him to deal
with the applicant’s performance as the applicant was a friend of Ms Stopp. Mr Bannister gave evidence that he believed the
note given to the applicant in March 2002 (Exhibit A3) was a reprimand and constituted a warning to the applicant about his
performance. Mr Bannister stated that the note was not the first time he had raised security issues with the applicant, and he put
this reprimand in writing because he wanted to highlight to the applicant the seriousness of the issue.
Mr Bannister confirmed that the applicant was not on probation when he commenced employment with the respondents.
Under cross examination Mr Bannister stated that he worked as a geologist prior to commencing operating the Greenmount
Liquor Store.
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The applicant put to Mr Bannister that he had used his initiative to purchase spirits that the respondents had run out of. Mr
Bannister responded by saying that that may have well been the case but because the spirits were purchased in small lots there
was no profit margin for the respondents.
The applicant asked Mr Bannister who had introduced the diary system for recording messages. Mr Bannister stated that there
was no need to have a system of this nature prior to the applicant commencing employment because Mr Bannister was the only
one operating the liquor store.
With respect to the stocking of the fridges and wine racks Mr Bannister disputed that the applicant did this appropriately as it
was his view that the applicant did not fill the wine racks as instructed.
It was put to Mr Bannister that the business card made by the applicant was not an issue as it was never used. Mr Bannister
responded that the applicant had wasted work time preparing this card.
In relation to the Swan Brewery delivery Mr Bannister confirmed again that he had twice asked the applicant if he had received
a call from the brewery and the applicant had responded that he had not when questioned by Mr Bannister.
Mr Bannister confirmed that the applicant was given some training in relation to wine tasting.
Submissions
The applicant maintained that he was terminated because he had not passed on messages to Ms Stopp and Mr Bannister. The
evidence confirmed that he had passed these messages on therefore there was no valid reason for him being terminated. The
applicant stated there was no evidence that he was on probation and there was nothing agreed verbally or in writing to this
effect. He maintained that the respondents had no documents to support their claims that the applicant was working in an
unsatisfactory manner and that no proper disciplinary procedures were followed in relation to giving the applicant warnings.
The applicant maintained that even though he wrote a letter of resignation ending his contract of employment this letter was
written in response to a demand made on him by the respondents, thus his contract of employment was terminated by the
respondents.
The respondents submits that even though the applicant’s contract of employment did not expressly provide for a probationary
period, a probationary period should be implied into the applicant’s contract of employment because of his limited experience
in the industry and because it was put to the applicant by Ms Stopp prior to him commencing employment that if the job did
not work out the applicant he was in a position to leave.
The respondents maintain that there were numerous warnings given to the applicant during this probationary period and that
the applicant was not suitable for the job that he was employed to undertake.
The respondents argued that Exhibit A3 confirms that the applicant was told there were concerns about his behaviour. The
respondents concede however that this did not constitute a formal warning that the applicant’s job was in jeopardy.
The respondents maintain that there was a valid reason for terminating the applicant’s contract of employment. The applicant
was given sufficient warning and notice that his job was in jeopardy. On this basis it was reasonable for the applicant to cease
being employed by the respondents. The respondents did not concede they had terminated the applicant’s contract of
employment.
Findings and Conclusions
In this particular case there needs to be a determination as to whether or not a dismissal occurred.
In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court
of Australia said—
“…
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the
principal contributing factor which leads to the termination of the employment relationship”. “[A]n important
feature is that the act of the employer results directly or consequentially in the termination of the employment
and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken the
action it did, the employee would have been remained in the employment relationship”. (See Macken, McCarry
& Sappideen’s The Law of Employment Fourth Edition page 227-228.)”
I consider it is clear from the findings I make below in relation to this matter that the applicant’s employment was terminated
at the instigation of the employer, thus, a dismissal did take place.
Further I have to determine whether the dismissal is unfair. The test for determining whether a dismissal is unfair or not is well
settled. The question is whether the respondents acted harshly, unfairly or oppressively in dismissing the applicant. This is
outlined by the Industrial Appeal Court in Undercliff Nursing Home v. Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair. Whether
the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the meaning of the
Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an employment contract
in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mourtiz, Kennedy J observed
that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be considered
when determining whether the dismissal was harsh or unjust.
Credibility
I carefully listened to and observed each of the witnesses whilst they were giving their evidence. In my view each witness gave
their evidence to the best of their recollection. Even though there were some differences in the evidence given by the
witnesses, much of the evidence was consistent. In the circumstances I accept the evidence of each of the witnesses.
Based on the evidence I make the following findings.
I find that the applicant was employed by the respondents as Manager of the Greenmount Liquor Store from 11 March 2002 to
6 May 2002. He was employed to undertake stock control, ordering supplies, banking and the supervision of part-time staff.
The applicant was under the supervision and direction of Mr Bannister who along with Ms Stopp operated the Greenmount
Liquor Store. I find that Ms Stopp contacted the applicant prior to him commencing employment with the respondents in order
to encourage him to take up the position of Manager of the Greenmount Liquor Store. Subsequent to negotiations between the
parties the applicant was employed on a salary of $35,000 per annum, and he was paid $515 nett per week. I find that Mr
Bannister was in charge of the day to day running of the Greenmount Liquor Store and that Ms Stopp dealt in the main with
the store’s suppliers.
The applicant was in charge of the Greenmount Liquor Store for a short period soon after he commenced employment, whilst
Mr Bannister was overseas.

82 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3279

It was common ground that given the applicant had no prior experience in the liquor industry there was an expectation that the
applicant would attend a management training course to assist him in undertaking his duties.
59 I find that the applicant clashed with Mr Bannister over the way in which he should carry out his duties. Mr Bannister trained
the applicant to stack the fridge, how to secure the premises whilst taking meal breaks, how to stock to shelves and also how to
undertake data entry control of the store’s stock. However, it was clear on the evidence that Mr Bannister was not always
satisfied with the way in which the applicant carried out his work and how the applicant undertook his role as Manager of the
Greenmount Liquor Store. I accept Mr Bannister’s evidence that he raised these concerns informally with the applicant on a
number of occasions.
60 In the middle of April 2002 Mr Bannister confirmed with the applicant that he had concerns in relation to the store’s security
(Exhibit A3). In my view this letter did not constitute a warning to the applicant about his performance or that if improvements
were not made that his job was in jeopardy. However, it does demonstrate that Mr Bannister was unhappy with the way in
which the applicant was working.
61 I find that on 1 May 2002 there was confusion about some messages that the applicant was asked to pass on to Mr Bannister
and Ms Stopp. It was clear on the evidence that the applicant passed on some messages to Ms Stopp and other staff were
involved in this process even though Mr Bannister blamed the applicant for the non-delivery of Swan Brewery supplies and the
Houghton’s Winery order. I accept that these orders were important for the successful operation of the liquor store. I find that
by 2 May 2002 Mr Bannister had formed the view that the applicant was not undertaking his role in the way in which Mr
Bannister wanted and he made this clear to the applicant at a meeting with the applicant the following day. Things came to a
head on the evening of 6 May 2002 when Mr Bannister put to the applicant that he should tender his resignation. At this point
the applicant understood that his relationship with Mr Bannister had broken down and on that basis he reluctantly agreed to
tender his resignation. When applying the relevant authorities it is my view that Mr Bannister’s actions led to the applicant
resigning at the initiative of the respondents, thus the applicant was terminated by the respondents.
62 I do not accept the respondents’ argument that the applicant was subject to a probationary period or that a probationary period
should be implied into the applicant’s contract of employment. There was no mention by the applicant, Ms Stopp or Mr
Bannister of a probationary period whilst giving their evidence in relation to these matters. However, I do accept the initial
period of employment was a settling in period for both Mr Bannister and the applicant.
63 I find that even though Mr Bannister had concerns about the way in which the applicant conducted himself and performed on a
day to day basis there was insufficient reason for the respondents to terminate the applicant’s contract of employment. It is
clear that many of the issues that Mr Bannister raised about the applicant’s behaviour went to how the liquor store was to be
run and operated and did not involve major performance deficiencies on the part of the applicant. It appears that the applicant
and Mr Bannister had differing views on how to operate the store and this led to the relationship between the applicant and Mr
Bannister breaking down. This was brought to a head when the applicant was accused of not delivering messages to Mr
Bannister and Ms Stopp, significant orders were held up, and on this basis he was told to hand in his resignation. In my view,
even if the applicant failed to pass on these messages this would not be sufficient to justify the termination of the applicant’s
contract of employment. In the event, Ms Stopp conceded that she was contacted by the applicant in regard to the Swan
Brewery order, and it is unclear whether the applicant did not pass on a message regarding the Houghton’s Winery order. Even
thought Mr Bannister’s request to the applicant to resign was symptomatic of Mr Bannister’s general lack of confidence in the
applicant, in all of the circumstances I do not believe that the applicant behaved in a manner sufficient to warrant the
termination of his contract of employment.
64 I find that the applicant was denied procedural fairness in relation to his termination. The respondents did not make it clear to
the applicant at any stage that his job was in jeopardy and that unless improvements were made in specific areas his contract of
employment would be terminated. The applicant was expecting formal management training at some stage and even though
concerns were raised by Mr Bannister about the applicant’s performance I find that the applicant viewed these concerns within
the context of a settling in period for both him and Mr Bannister. I accept the applicant’s evidence that he was told by Mr
Bannister on the evening of 6 May 2002 that he was to finish working with the respondent forthwith. He was terminated in a
summary fashion and given no opportunity to canvass alternatives to termination.
65 On this basis I find the applicant’s termination was both substantively and procedurally unfair.
66 The applicant is not seeking reinstatement. In my view the relationship of trust between the applicant and the respondents has
broken down sufficiently such that reinstatement is not appropriate.
67 I find that the applicant satisfied the onus on him to obtain alternative employment. After approximately nine weeks of
unemployment and being subject to Centrelink requirements regarding applying for jobs for that period the applicant obtained
alternative employment. The applicant is currently in a position where he earns $445 nett per week compared with his previous
earnings of $515 nett per week.
Compensation
68 I now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia Pty Ltd
(1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
69 It is clear on the evidence that the applicant was experiencing some difficulties in his position as Manager of the Greenmount
Liquor Store and he clashed with Mr Bannister over how to run the store. Given this it is my view that the applicant would not
have remained employed in the position of Store Manager beyond a further month after his termination. Having regard to all of
the circumstances of the case and given that the applicant would be due an additional week’s notice after this four week period,
which I deduct from the one week’s notice already received by the applicant, I order that the applicant be paid $2060 as a nett
amount (4 weeks x $515 nett) as compensation for the unfair termination.
70 An Order will now issue for that amount.
_________
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_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr A Haddock on his own behalf and Mr J Eastoe (of counsel) on behalf of the respondents, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Anthony James Haddock by the respondent was unfair and that
reinstatement is impracticable;
2
ORDERS the respondents to pay Anthony James Haddock compensation in the sum of $2060.00 nett within
14 days of the date of this order.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.

____________________
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Mr R.G. Cooper (as agent)
_________________________________________________________________________________________________________
1

Reasons for Decision
Ms Hancock worked for the Mt Lawley Golf Club (the respondent) on a full-time basis from June 2000 as a receptionist and
administrative position. This followed her earlier employment with the respondent on a temporary basis of one month in April
2000. She claims her dismissal on 5 April 2002 was harsh, oppressive and unfair.

2

The respondent opposes the claim. It says that there were performance issues in relation to Ms Hancock and a process had been
put in place to address those issues. The process was then modified and ultimately was a fair process. However, the working
environment became intolerable and therefore the respondent could not continue her employment and it therefore dismissed
her.

3

Ms Hancock herself gave evidence and she also called evidence from her ex-husband. For the respondent, evidence was given
by Mr Stade, the general manager of the respondent, who has the administrative responsibility of running the respondent and
who reports directly to the President. Evidence was also given by the other two office staff members, Ms Blackburn-Hillier,
the assistant general manager and Ms Nirella, the finance administrator.

4

The hearing of the evidence fully occupied the two days set aside for the purpose and both parties proposed to provide their
respective closing submissions in writing following the production of the transcript. The Commission agreed to the proposal
and has received, and taken into account, the respondent’s submissions of 25 September 2002, the applicant’s submissions of
1 October 2002 and the respondent’s submission-in-reply of 10 October 2002.

5

6

Ms Hancock’s evidence
In summary, Ms Hancock’s evidence is that as at the end of December 2001 she had no indication that the respondent had any
problems with her performance. Prior to that date she believed she had an extremely close relationship with both other staff in
the office, and particularly with Ms Blackburn-Hillier. Not only had there not been any animosity, and the staff had helped
each other, she had socialised with Ms Blackburn-Hillier outside work and the previous Christmas had received a Christmas
card from Ms Blackburn-Hillier which said “so glad you’re working with me” and she signed the card “all my love to you and
yours, Di” (exhibit A7).
Ms Hancock had received a salary increase in her first two months of employment and a further increase to $32,000 per annum
effective from the pay period of 8 March 2001 (exhibit A3). Her understanding was that the further increase was a
consequence of her having achieved certain standards in the position of membership co-ordinator. She had been mentioned
favourably in the 13 November 2001 minutes by the Chairman of the Membership Committee in November 2001 for “her
diligence, support and dedication to her work” (exhibit A4). She received a bottle of champagne from the Chairman on the
night of 13 November 2001. The junior co-ordinator Mr Ridley, left a note for her on 26 March 2002 thanking her for her
organisation (exhibit A5). She received a Christmas card in December 2001 from the Ladies’ President of the respondent for
her “willingness to help” (exhibit A6).

82 W.A.I.G.
7

8
9

10
11

12

13

14

15

16

17

18

19

20

21

22
23

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3281

When cross-examined, Ms Hancock stated that she had not been told in June 2001 that Ms Blackburn-Hillier had been
appointed Assistant General Manager and thus Ms Hancock’s supervisor. She acknowledged, however, that Ms BlackburnHillier had spoken to her about personal telephone calls and e-mail usage. She denied Ms Blackburn-Hillier had raised with her
that she had a slow response rate at the counter and that she should move her computer so that she sat facing the counter. She
agreed Ms Blackburn-Hillier had raised with her her lack of progress on the membership filing system, but not that
Ms Blackburn-Hillier accused her of lacking respect for Mr Stade or Ms Blackburn-Hillier.
Ms Hancock told Ms Blackburn-Hillier she wanted to improve, to keep her job and that she would try to “get on” with Mr
Stade.
Ms Hancock also acknowledged that she had told Ms Blackburn-Hillier of a conversation with Ms Dahm at a funeral. Ms
Hancock had told Ms Dahm of Ms Blackburn-Hillier’s promotion and had added “whatever that means”, having a joke about
it.
In the beginning of 2002 Ms Hancock had some personal issues which resulted in her taking a week’s leave of absence
between 7 and 14 February 2002.
On 11 March 2002, Mr Stade called her into a meeting in the boardroom. Mr Stade handed her a piece of paper (exhibit A9)
headed “Position Review - Topics for Discussion”. He stated “this isn’t going to be easy for either of us” and that he “should
have done it 6 months ago”. The list contained a number of issues. It is sufficient to note at this stage that Ms Hancock states
that the issues had not been raised with her previously and that in many, if not all cases, the issues raised did not provide her
with sufficient examples for her to know precisely the nature of the problem or what she had to do to improve. At the end of
the meeting she was told by Mr Stade that she had four weeks to improve or her employment might be terminated.
Within half an hour of the meeting, Ms Hancock spoke to Ms Blackburn-Hillier. She commented to Ms Blackburn-Hiller that
she felt Mr Stade was nit-picking on things that were not really issues. She felt she was not going to succeed no matter what
she did because she felt Mr Stade did not want her working there any more. In cross-examination she stated that “it was an
ongoing thing” (transcript page 73) and that the criticisms had been made for “maybe 12 months”. She did not believe they
were performance issues.
She stated that Ms Blackburn-Hillier stated that she would not be supporting Ms Hancock this time. Ms Hancock states that Ms
Blackburn-Hillier stated she should take two weeks off and look for another job and if that was what was happening to her, that
is what she would do.
That evening Ms Hancock spoke to her sister. Ms Hancock states that her sister advised her that at least one month earlier
Mr Stade had telephoned her ex-husband to ask him to convince her to resign. Ms Hancock’s evidence is that when she was
told this, she felt humiliated, angry and disgusted.
Ms Hancock’s evidence is that from that point forward she noticed a change in the relationships at work and that the
atmosphere became hostile and unfriendly. The staff would no longer lunch together or make coffee for each other. On
15 March she had a telephone call from Ms Blackburn-Hillier who was at home and she explained to her how she felt.
Ms Hancock says that Ms Blackburn-Hillier replied: “Well, Sue, we’ve got to worry about our own jobs too. You have to
understand and I’ll talk to you when I come back”.
Ms Hancock engaged the services of an industrial agent, Mr Crossley, who wrote a letter on 18 March 2002 on her behalf to
the respondent. The respondent replied on 22 March 2002. The letter from the respondent (exhibit A14) stated that if Ms
Hancock did not reach and maintain a satisfactory level over a reasonable period, the club will have no alternative but to
consider her employment position.
Ms Hancock took one week off work from 18 March 2002 to 25 March 2002. Upon her return to work she had a meeting with
Mr Stade. The issues discussed were recorded by Mr Stade in a letter to Ms Hancock (exhibit A15). It refers to 4 further issues
and also refers to a complaint about Ms Hancock’s behaviour on 25 and 26 March from Ms Blackburn-Hillier and Ms Nirella.
It stated that another meeting was scheduled for 2 April 2002. The letter concluded with the words—
“As indicated in my letter of 21 March 2002, your performance needs to improve, otherwise the club will have no
alternative but to consider terminating your services.”
On 25 March 2002, Ms Hancock had spoken to Ms Nirella to ask her why she was treating Ms Hancock the way that she was.
She states that Ms Nirella referred to something about Ms Hancock’s private life and Ms Hancock states that she was offended.
She states that Ms Nirella stated “Don’t you get it? He does not want you here”.
The next day on 26 March 2002 Ms Hancock states that she walked into the kitchen when Ms Nirella and Ms BlackburnHillier were talking. They stopped talking and Ms Hancock stated “Oh, well, this is very cosy, isn’t it? This is nice,” and she
said “Well, you know, you are nothing but bitches anyway the way you’re treating me” (transcript page 46). She states that Ms
Nirella called her back to the kitchen and stated again “Don’t you get it? He does not want you here”. She states that she
replied that the issues had nothing to do with the two staff but it was between Mr Stade and her. She moved closer to Ms
Blackburn-Hiller and said she did not understand why they did not have lunch with her any more or speak to her or make
coffee for her and she queried why they were judging her. She states that Ms Blackburn-Hiller responded in a “pretty vicious
way”: “I’ll have lunch with who I choose”. She states that she said to Ms Nirella: “Well, you know, I don’t know why you’re
judging me. You’re not Mother Theresa” and she stated to Ms Blackburn-Hiller “And you’re not squeaky clean either” and
walked out.
In cross-examination Ms Hancock stated that: “On that day of the review Mrs Blackburn-Hillier had spoken to me very
aggressively - - very aggressively, and - - I don’t know. Maybe I just lashed out, but it wasn’t loud and abusive, as they say it
was. It wasn’t like that at all.” (transcript page 77).
Ms Hancock’s evidence is that Mr Stade subsequently handed her a copy of a written complaint about her behaviour from Ms
Blackburn-Hillier and Ms Nirella. This prompted her to write a memorandum to Mr Stade on 27 March 2002 (exhibit A19). In
it, Ms Hancock states that Mr Stade “obviously asked Dianne and Rochelle to sign a document complaining about abusive
behaviour”, accused him of launching a witch-hunt, and putting undue pressure on her “on and off for the last 12 months or
so”. It is not necessary to repeat here the balance of the document. It concludes with Ms Hancock registering a complaint
against Ms Blackburn-Hillier, and also against Ms Nirella.
Ms Hancock states that she received a letter of 26 March 2002 which effectively stood her down with pay until a meeting to be
held on 2 April 2002. Her evidence is that at the time she felt very upset, stressed out, hurt and betrayed.
The meeting on 2 April 2002 was also attended by Mr Crossley and Mr Cooper. Ms Hancock stated there was no resolution
from that meeting and she returned to work after it. On 4 April 2002 Mr Stade called Ms Hancock into his office and showed
her a facsimile he had received from Ms Hancock’s ex-husband. Mr Stade was quite upset and angry about it and Ms Hancock
said that it was not her responsibility. She then walked out. She discussed her ongoing duties with Ms Blackburn-Hiller in
particular about her working the following Saturday. Ms Blackburn-Hiller insisted that she did not work that Saturday.
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On 5 April 2002 she attended for work and Mr Stade advised her there would be a meeting that afternoon. At that meeting Mr
Stade handed Ms Hancock a letter of termination (exhibit A21). The letter states—
“Dear Sue,
I regret to inform you that the Mt Lawley Golf Club hereby terminates your services, effective immediately with payment
of two weeks pay in lieu of notice.
This decision has been made as a result of your work performance and your behaviour towards other members of the staff
during a process established to deal with these performance issues. This behaviour has resulted in an intolerable
environment for other staff and an unworkable situation for the office.
Your two weeks pay in lieu of notice and any outstanding leave entitlements will be processed by electronic transfer as
soon as possible.
Yours faithfully
Lindsay Stade
GENERAL MANAGER
5 April 2002”
Ms Hancock’s employment was terminated with two weeks’ wages in lieu of notice and her employment ended at that time.
Mr Hancock’s evidence
I now consider Mr Hancock’s evidence. His evidence was of a telephone call he received from Mr Stade on or about
24 February 2002. Mr Hancock’s evidence is that the conversation was pleasant and that Mr Stade stated that he did not want
Ms Hancock to return to the respondent but wanted “some other way of resolving the issue” and that Mr Stade was interested
to find a resolution other than terminating Ms Hancock’s services. Mr Stade stated that he could not have Ms Hancock back at
work and that it would not be in Ms Hancock’s interests to return to work because of the effect on other staff.
Mr Stade’s evidence
Mr Stade then gave evidence. His evidence is that he became concerned regarding Ms Hancock’s work ethic or attitude after “a
couple of months” of her employment. He states that he had told Ms Hancock that Ms Blackburn-Hillier was assuming a
supervisory role but he did not believe that Ms Hancock took Ms Blackburn-Hillier’s supervisory role seriously. Ultimately,
the decision to dismiss Ms Hancock was made because Ms Hancock’s reaction to the review process had been so poor that it
had created an intolerable situation for the other staff. She was not directly dismissed for poor performance.
In cross-examination he stated that he found Ms Hancock’s behaviour on 25 and 26 March unacceptable. She had not
demonstrated unacceptable behaviour prior to 25 March 2002. He agreed with the suggestion that 90% of the issues regarding
Ms Hancock’s performance were irrelevant to the decision to dismiss her (transcript page 167).
Mr Stade stated that he had decided in the latter half of 2001 he would have to put a process into place to review Ms Hancock’s
work performance and he sought informal advice. Mr Stade’s evidence is that he was aware that Ms Hancock had some
personal problems but was not aware of the detail. He believed it would be a difficult situation and that Ms Hancock had
behaved somewhat aggressively in previous situations. He believed that if Ms Hancock did not come up to a required standard
then the termination of her employment was “on the cards”.
He agreed it would not be unreasonable for Ms Hancock to have concluded from the thanks she had received from the
Membership Committee, the Ladies President and the Christmas card from Ms Blackburn-Hillier that her employment was
going well.
When Ms Hancock took a week off work in February 2002, Mr Stade understood Ms Hancock to have had something of a
breakdown and he believed an “unorthodox approach would be of assistance” and he therefore contacted Ms Hancock’s exhusband. Mr Stade’s evidence is that he told Mr Hancock that he had grave concerns about Ms Hancock’s performance and
that there would be a review process. Out of concern for Ms Hancock’s welfare and in the light of her current illness it was
unlikely she would come through such a process and there was “a high probability that she would be terminated if she did not
come through that process” and “it would be best for all concerned if she did not come back to the club” (transcript page 144).
He states that he found Mr Hancock sympathetic.
With Ms Blackburn-Hillier’s assistance, Mr Stade drew up a series of points to put to Ms Hancock. He then held a meeting
with her on 11 March and put the points to her, some of which she acknowledged and some of which she challenged. He
stated, in re-examination that after that meeting Ms Hancock came to him and said she wanted to do what was necessary to
retain her job.
Mr Stade subsequently met with Ms Hancock on 25 March and raised four other issues with her. In cross-examination, Mr
Stade stated that none of the issues he had raised with Ms Hancock on 11 March 2002 had recurred as at 25 March 2002,
allowing for Ms Hancock’s absence for one week of that period.
Mr Stade observed at this time almost an “abnormal obsessiveness” in the way in which Ms Hancock was going about her
work. He noticed a coolness between Ms Hancock and the other staff. Ms Hancock presented him with a list of errors that he
himself had made and that Ms Nirella had made. She would come into the office in something of an aggressive fashion and
say: “See, other people make mistakes as well”.
On 25 March 2002 (a date Mr Stade subsequently corrected to Tuesday 26 March, transcript page 160) he became aware of
raised voices in the kitchen however he did not hear the conversations specifically. Shortly afterwards, Ms Blackburn-Hillier
came into him and handed him a memo (exhibit A17) which stated that Ms Blackburn-Hillier and Ms Nirella had had enough.
Mr Stade was concerned that he was about to lose those two staff. He resolved to speak to all three staff individually.
He met with Ms Hancock on 2 April 2002. He heard Ms Hancock’s understanding of what had occurred. Ms Hancock accused
Mr Stade of instigating the complaint by Ms Blackburn-Hillier and Ms Nirella, which he denied doing. The meeting did not
conclude satisfactorily. He then met with both Ms Blackburn-Hillier and Ms Nirella who told that they were upset and were
not prepared to continue working with Ms Hancock. They were going to get jobs elsewhere. Mr Stade concluded the situation
was intolerable and that he was in a dilemma. He felt that there was no chance of reconciliation and he made the decision that
Ms Hancock’s employment should be terminated. He did receive the facsimile from Mr Hancock, and he took it as
intimidation, however, Mr Stade’s evidence is that the facsimile did not influence his decision.
Ms Blackburn-Hillier’s evidence
When Ms Blackburn-Hillier gave evidence she stated that she did not believe Ms Hancock accepted her position as assistant
general manager and regarded it as a bit of a joke. After Ms Hancock had reported to her a conversation she had had with Ms
Dahm where Ms Hancock stated that the position of acting general manager was something of a joke and caused a good laugh,
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Ms Blackburn-Hillier spoke to Ms Hancock and states that Ms Hancock replied that she had not thought it through and
apologised to her.
Ms Blackburn-Hiller stated that it was very difficult to supervise Ms Hancock. She did discuss issues with Ms Hancock but Ms
Hancock would become very defensive and quite aggressive. This included the time when Ms Hancock insisted on working on
a Saturday morning and Ms Blackburn-Hillier had to insist that as her supervisor, Ms Hancock would not be working on the
Saturday morning.
Ms Blackburn-Hillier stated that on two occasions over the course of the previous year Mr Stade had asked her to speak to
Ms Hancock. Ms Blackburn-Hillier states that she took Ms Hancock out of the work environment and had discussions with her
in relation to issues such as slow response on the counter, sitting with her back to the counter, excessive e-mails and telephone
conversations and just poor response. Her evidence is that Ms Hancock did not respond to such advice or counselling. Ms
Hancock had responsibility for the membership filing system but was reluctant to accept that responsibility. Up to January
2002 Ms Hancock was still using e-mail excessively and having lengthy telephone calls.
Ms Blackburn-Hiller stated that their relationship had been friendly and that over a two year period Ms Blackburn-Hiller and
Ms Hancock saw each other outside work approximately five times. However, Ms Hancock bought numerous personal
problems to work daily. She acknowledged that she did send a Christmas card to Ms Hancock signed “all my love” but that
this itself was a bit of a joke and that is how she signs all her cards (transcript page 207). She gave the same card to Mr Stade
and to Ms Nirella.
She believed that in February 2002 she and Mr Stade had seen a need to address Ms Hancock’s performance. Ms BlackburnHillier gave evidence of the points which had been raised in Mr Stade’s letter to Ms Hancock (exhibit A9).
Ms Blackburn-Hiller states that after the meeting between Ms Hancock and Mr Stade on 11 March 2002 Ms Hancock spoke to
her. Ms Hancock stated that she was going to lose her job and asked what she had done wrong. Ms Blackburn-Hillier’s
evidence is that she stated to Ms Hancock that given that she was on medication and with personal stress, Ms Hancock should
take a couple of weeks’ leave, clear her head and try to continue the review. Ms Blackburn-Hiller also stated that with her
20 years’ experience in the workforce if she thought that management was not happy with her she would seek a job elsewhere.
Ms Blackburn-Hiller stated that at no time did she say to Ms Hancock “go on leave and get another job” (transcript page 211).
Ms Blackburn-Hillier stated that she took the performance review process very seriously and tried to create in the office a less
frivolous atmosphere. She believed this would give Ms Hancock the opportunity to address the issues and not talk about her
personal life. Her evidence is that Ms Hancock was continuously critical of Mr Stade and on 25 March 2002 came into the
Bistro “ranting and raving” that Mr Stade had done “something illegal” and that she did not trust Ms Blackburn-Hillier nor
Mr Stade nor anyone at the club. She described Ms Hancock as extremely aggressive. Ms Blackburn-Hillier’s evidence is that
she was very shaken by the incident.
On 26 March 2002 Ms Blackburn-Hiller was in the kitchen with Ms Nirella. Ms Nirella said “Gee, it’s hard isn’t it” and Ms
Blackburn-Hillier replied “Yes” when Ms Hancock came in and shouted at them “Yes isn’t it”. Ms Blackburn-Hiller states that
either she or Ms Nirella stated “Look Sue, this is not personal” and Ms Hancock replied “You have made it personal”.
Ms Hancock walked towards Ms Nirella and pointed closely at her and called her “Mother Theresa”, walked towards Ms
Blackburn-Hillier and said that Ms Blackburn-Hiller was not “squeaky clean either”. Ms Hancock called them both “a couple
of bitches” as she left. Ms Blackburn-Hillier described Ms Hancock as very hostile and the incident as a “terrible incident”.
Ms Blackburn-Hillier stated that she had never seen such hostility before, she felt sick in her stomach and did not know what
Ms Hancock’s reaction would be next in the office. Ms Blackburn-Hillier’s evidence is that she found the incident so upsetting
that she typed a memo to give to Mr Stade. She showed it to Ms Nirella who asked to be included.
She stated that Mr Stade spoke to her about the memorandum and Ms Blackburn-Hiller believed that she could not take the
environment any longer and she was quite prepared to leave the club. It had become so stressful that she was going to seek
employment elsewhere. She did not wish to stay with the respondent even if Ms Hancock came through the review process.
Ms Blackburn-Hiller was cross-examined on her evidence. Relevant to my considerations Ms Blackburn-Hillier stated that
there had not been acrimony in the office prior to 25 March 2002 that Mr Stade would need to have managed. It was personal
attacks on her that she had found intolerable. She did have concerns regarding Ms Hancock’s performance but had believed
she would improve.
Ms Nirella’s evidence
Ms Nirella gave evidence that in the 6 to 8 months leading up to March 2002 she felt that she and Ms Blackburn-Hillier had to
carry the load a lot. Personal issues were a big thing with Ms Hancock and this affected the dynamics in the office. If Ms
Hancock was on a personal call and not willing to stop the call to help out it put a lot of burden on her and Ms BlackburnHillier. She was aware that Ms Blackburn-Hillier had spoke to Ms Hancock twice about performance issues.
Ms Nirella’s evidence is that she was not sure whether Ms Hancock accepted Ms Blackburn-Hiller’s supervisory role and that
she saw it as a bit of a joke. She believed Ms Hancock brought too many personal issues to work and it affected her own work.
She confirmed the conversation where Ms Hancock said she had made a joke to Ms Dahm regarding Ms Blackburn-Hiller’s
position as acting general manager. She stated that her attitude to Ms Hancock did change as she became more worn out with
the work environment.
In the kitchen on 26 March 2002 she had stated to Ms Hancock that the issue was not personal but Ms Hancock stated that they
had made it personal. Ms Hancock called her “Mother Theresa” and was hostile, referring to them as “a pair of bitches”.
Ms Nirella’s evidence is that she was quite shaken and “pretty stressed out”. She found it aggressive and threatening. When
Ms Blackburn-Hillier walked in with the memo (which Ms Nirella described as a complaint) Ms Nirella stated that she would
sign it. She did so and gave it to Mr Stade. She states that she had never experienced anything like it in any workplace it was
“completely abnormal and it was just getting crazy” (transcript page 232). She told Mr Stade that she was going to look for
other employment. She just did not want to be there any more.
Ms Nirella stated that on one occasion she had been speaking to Ms Hancock who stated that Mr Stade had been picking on
her. Ms Nirella stated that by that stage she had had enough and she said “Why don’t you get it? He does not want you here”.
Ms Nirella was cross-examined on her evidence. She maintained that she felt afraid and personally threatened by the conduct
of Ms Hancock on 25 and 26 March 2002.
Submissions
Both parties presented comprehensive and detailed written submissions. What follows is a summary of the essential arguments.
In the interests of brevity, I do not repeat here all of the written submissions but that is not an indication they were not well
considered by me.
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The applicant’s submissions
On behalf of Ms Hancock, it was submitted that there were no genuine performance or conduct issues which justified
termination. Further, there was no evidence in which the Commission could conclude that the respondent genuinely believed,
on reasonable grounds, that there were general performance or conduct issues that justified termination. To the extent that there
were any matters giving rise to a legal right for the respondent to terminate Ms Hancock’s employment that right was exercised
against Ms Hancock so harshly, oppressively or unfairly as to an amount to an abuse of that right.
Not every incident of fighting or altercation in the workplace will justify terminating an employee’s employment and
mitigating factors must be taken into account. Therefore, the altercations on 25 and 26 March 2002 involving Ms Hancock,
taking into account mitigating factors, did not justify her dismissal.
Further, it was submitted that Ms Hancock was not given a fair opportunity to be heard in relation to the decision to dismiss
her prior to it being made. Merely because an employee threatens to resign over the alleged conduct of another employee does
not mean that the other employee should be denied their legal rights. To the extent that Ms Hancock’s dismissal was because
of the incidents on 25 and 26 March 2002, these were largely a product of the respondent’s own making. Ms Hancock had
never previously conducted herself in that manner and were, taken together, a “one-off” incident.
The applicant submitted that the Commission should find that the witnesses for the respondent colluded in giving their
evidence given the admissions of both Ms Blackburn-Hillier and Ms Nirella that they had discussed Ms Hancock’s evidence
with Mr Cooper notwithstanding the order of the Commission made during the proceedings for the exclusion of witnesses from
court. The applicant further submitted that a range of matters relevant and central to the respondent’s case was never put to Ms
Hancock whilst she gave evidence thus offending the rule in Browne v. Dunn so that in fairness Ms Hancock was not given the
opportunity to respond to that evidence. The applicant submits that the respondent, through Mr Stade and Ms BlackburnHillier, had pre-determined Ms Hancock’s employment would be terminated at the end of the performance review process.
This was determined by Mr Stade in February 2002 because of the conversation that he held with Mr Hancock, and Ms
Nirella’s own comment “Why don’t you get it? He doesn’t want you here”.
The respondent’s submissions
The respondent submits that there was a need to address Ms Hancock’s performance and a process was put in place which was
modified after an approach by Ms Hancock’s then industrial agent. Details were provided regarding what was required in
respect to performance and that these standards were to be achieved within a reasonable period. This was a fair process and Ms
Hancock was aware of the consequences of failing to meet the required standards.
The performance review process was not completed because of Ms Hancock’s reaction to it and her subsequent behaviour
which resulted in an intolerable environment for other staff and an unworkable situation in the office. This situation left the
respondent with no alternative but to dismiss her.
The respondent rejects any impropriety in discussing with persons outside the court room evidence which had been given, the
significance of the discussion not registering until it was specifically raised. In the respondent’s view little would be served by
challenging everything that Ms Hancock said and the respondent’s case was not disadvantaged in that respect.
The respondent’s office is small consisting of Mr Stade and three staff working as a team assisting each other with their duties.
Mr Stade had received a formal complaint from the other two staff members arising from the incidents on 25 and 26 March
2002. Ms Hancock’s behaviour was abusive and threatening. She then prepared the memorandum which became exhibit
A19 which accused Mr Stade of preparing the complaint and asking the two staff members to sign it and other such matters.
Mr Stade arranged individual meetings with the staff members and gave Ms Hancock leave with pay until he could meet with
her on 2 April 2002. He concluded that the situation was extremely serious. He had no doubt that Ms Blackburn-Hillier and Ms
Nirella would leave and he would be left with no staff other than a person he believed to be a poor performer whose personal
attacks on him had reached an unacceptable level. It was submitted that Mr Stade had to make a decision but in actual fact had
no option other than to terminate Ms Hancock’s services. She was therefore dismissed with two weeks’ pay in lieu of notice.
Conclusions
I now turn to my conclusions in this matter, taking into account the above evidence and cross-examination of that evidence.
I am satisfied from the evidence of Mr Stade that he did not dismiss Ms Hancock directly for the alleged poor performance.
Rather, I accept the evidence of Mr Stade, given in cross-examination at page 166, that the fundamental reason why Ms
Hancock was dismissed was the two incidents of alleged abusive behaviour towards Ms Blackburn-Hillier and Ms Nirella on
25 and 26 March 2002. His evidence is not inconsistent with the written reason for termination given in the letter of dismissal
(exhibit A21) that —
“This decision has been made as a result of your work performance and your behaviour towards other members of the
staff during a process established to deal with these performance issues. This behaviour has resulted in an intolerable
environment for other staff and an unworkable situation for the office.”
I turn to consider the incidents he referred to. I accept an incident occurred in the Bistro on 25 March largely as Ms BlackburnHillier recounted. Her evidence was not put to Ms Hancock in cross-examination and an issue of fairness to Ms Hancock does
arise. The respondent submits that the rule in Browne v Dunn means that I should not take this evidence into account.
However, the application of the rule does not prevent the Commission from considering the evidence as a whole, including
evidence upon which there has been no cross-examination (Pastrycooks etc. Union v. Gartrell White (No 2) (1990) 35 IR 60 at
64). The Commission is not bound by the rules of evidence and frequently, as in this case, one or more parties appear before it
who are not legally represented.
While I acknowledge that Mr Smith’s submission that for that reason I should give less weight to Ms Blackburn-Hillier’s
evidence, and also that Mr Cooper did discuss with her prior to her giving evidence Ms Hancock’s actual evidence given the
day before, the fact that an incident occurred on 25 March is referred to in the memorandum of 26 March 2002 (exhibit A17)
which Ms Blackburn-Hillier wrote. Upon a careful review of all of the evidence I have found Ms Blackburn-Hillier’s evidence
cogent and believable in relation to this incident and what is to follow. I find it more likely than not that Ms Hancock behaved
aggressively and I accept that Ms Blackburn-Hillier was shaken by the incident.
As to the second incident, I find from the evidence that on 26 March Ms Hancock walked into the kitchen whilst Ms
Blackburn-Hillier and Ms Nirella were talking. I find that Ms Hancock did say to them that they were “nothing but bitches
anyway …”. I find on the balance of the evidence that Ms Hancock was aggressive in her demeanour towards both Ms Nirella
and Ms Blackburn-Hillier. That conclusion is consistent with Ms Hancock’s own evidence that she “moved towards Ms
Nirella” during this time and I accept that Ms Hancock shook her finger at Ms Nirella saying to her “you are not Mother
Theresa” and saying to Ms Blackburn-Hiller “you are not squeaky clean either”.
I also find from the evidence that there was no justification in the behaviour of Ms Blackburn-Hiller or Ms Nirella towards Ms
Hancock for that kind of behaviour from Ms Hancock. Even if Ms Hancock was feeling stressed in the workplace as she
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describes, there was no warrant for her to have behaved in that way. In cross-examination Ms Hancock stated that
Ms Blackburn-Hillier had spoken to her earlier in that kind of manner “very aggressively” (transcript page 77), but I reject
Ms Hancock’s evidence on this point. There is nothing in Ms Blackburn-Hillier’s evidence or cross-examination which would
allow me to conclude that Ms Blackburn-Hillier had behaved aggressively towards Ms Hancock.
Ms Hancock states that both Ms Blackburn-Hillier and Ms Nirella made the situation intolerable for her. Even if that was so, I
would be unable to hold that this justified the aggressive behaviour towards them from Ms Hancock. I do not accept, however,
that they did make the situation intolerable. I find that the atmosphere had changed in that Ms Blackburn-Hillier tried to create
in the office a less frivolous atmosphere and that Ms Nirella did become cooler towards Ms Hancock. I find this unsurprising
given that all three persons were aware that in a small office of three persons, one was undergoing a performance review.
Nevertheless, I also accept Ms Nirella’s evidence that she continued to act professionally towards Ms Hancock. Equally, Ms
Hancock would be expected to behave professionally in the office and I therefore find that there was no justification for Ms
Hancock to have acted as aggressively towards Ms Nirella, and Ms Blackburn-Hillier, as she did.
I accept Ms Blackburn-Hillier’s evidence that the incident on 26 March 2002 was a terrible incident and that she felt sick in her
stomach and did not know what Ms Hancock’s reaction would be next in the office. This evidence is, in my view, borne out by
the fact that Ms Blackburn-Hillier wrote the memorandum to give to Mr Stade, as well as the content of that memorandum. I
also accept Ms Nirella’s evidence that she had never experienced anything like it in any workplace and that it was completely
abnormal and just getting crazy.
Ms Hancock’s behaviour is also to be seen in the context of the memorandum which she wrote on 27 March 2002 (exhibit
A19). That memorandum accused Mr Stade of asking Ms Blackburn-Hillier and Ms Nirella to sign a document complaining
about abusive behaviour. For an employee to accuse her employer of such conduct is to be regarded seriously. On the evidence
before me, which I accept, there is no foundation whatsoever for the accusation which she made. As she now says, she jumped
to conclusions. Ms Hancock also accused Mr Stade of launching a witch hunt and putting undue pressure on her for the last
12 months. There is no credible evidence at all to show that Mr Stade had done either of those things.
I find in the context of a small office where the three staff work in proximity with each other that Ms Hancock’s unwarranted
aggressive behaviour cannot be lightly put aside. Her behaviour also consisted of accusations against Mr Stade himself.
Ms Hancock’s behaviour amounted to misconduct in the workplace. It was misconduct upon which Mr Stade was obliged and
entitled to act.
It was submitted on the part of Ms Hancock that her memorandum does not justify the conduct by the respondent towards Ms
Hancock and was not relied upon in any significant way. In the conclusion which I have reached, the significance of Ms
Hancock’s memorandum is that it provides a context in which to consider Ms Hancock’s behaviour and the submissions of the
respondent. It is a document contemporaneous with the events of 25 and 26 March 2002. Its content demonstrates the lack of
faith Ms Hancock had in Mr Stade and, indeed, in Ms Blackburn-Hillier and to a lesser extent Ms Nirella. These are the very
persons with whom she was to work. Ms Blackburn-Hillier was one of her supervisors yet Ms Hancock states that she fails to
see how the performance issues are anything to do with Ms Blackburn-Hillier. One of the threads of the respondent’s
submissions was that Ms Hancock failed to take Ms Blackburn-Hillier’s supervisory role seriously and that statement is
consistent with that submission. I find the submission is valid.
It was submitted on Ms Hancock’s behalf that her behaviour was a “one-off”. I accept that a single act of misconduct will not
justify a dismissal unless it is such as to strike at the basis of the relationship between employer and employee that by
standards of fitness and justice the employer shall not be bound to continue the employment (North v. Television Corporation
Limited (1976) 11 ALR 599 at 608-609). However, Ms Hancock’s aggressive behaviour happened on two occasions on two
consecutive days. This is more than a single incident. The memorandum she wrote on the third day gives no indication that
such behaviour might not be repeated. In the context of a small office where the three staff work in close proximity,
Ms Hancock’s behaviour makes it difficult to argue that her dismissal was unfair. Notwithstanding any discomfort in the office
resulting from the performance review process, taking lunches separately and even if Ms Nirella had become cooler towards
Ms Hancock, aggression in the office of the respondent by one member of staff towards the other two, one whom was her
supervisor, cannot be lightly excused.
The evidence also, from the Bistro incident of 25 March and the memorandum written by Ms Hancock, is that she had entirely
no confidence in Mr Stade, who was, for all practical purposes, her employer. That is a fundamental issue.
Ms Hancock was dismissed almost entirely because of her own behaviour. As Mr Stade has said, 90% of the issues regarding
Ms Hancock’s performance were irrelevant to the decision to dismiss her. Therefore, although Ms Hancock was extremely
critical of the performance review process which she regarded it as contrived and with a pre-determined outcome, in fact the
dismissal which actually occurred happened almost entirely due to Ms Hancock’s own behaviour.
As a consequence, much of Ms Hancock’s case, including the evidence of Mr Hancock, which went to attacking the
performance review process has not been directly relevant. Rather, it has formed a necessary part of the background from
which to properly view the dismissal which actually occurred. From that perspective, I find as follows.
In considering the performance review process, I find as a fact that Ms Hancock had no indication prior to the end of
December 2001 that her work performance was seen by the respondent as warranting a formal notification to her of the need to
improve or face serious consequences. I find, however, that Ms Hancock did know, or ought to have known, that some areas of
her performance needed attention. I find that Ms Blackburn-Hillier spoke to Ms Hancock in the Bistro on two occasions the
previous year. I reach this finding because of Ms Hancock’s own evidence under cross-examination that Ms Blackburn-Hillier
discussed with her at least her telephone use and her use of e-mail, slow counter response and sitting with her back to the
counter (transcript page 63). There is also Ms Hancock’s own evidence that there had been criticisms of her for 12 months
(transcript page 72). I therefore reject any suggestion that Ms Blackburn-Hillier’s evidence of those discussions was concocted.
The discussions with Ms Blackburn-Hillier were not warnings. However, I find in the context of a small office and the nature
of the respondent’s business that informal words from Ms Blackburn-Hillier with whom Ms Hancock had been friendly, even
social outside of work, was a most appropriate manner at that stage of the respondent addressing the issues which were raised.
When Ms Blackburn-Hillier had spoken to Ms Hancock, Ms Hancock disagreed with what Ms Blackburn-Hillier had said, but
her evidence is that she nevertheless did reduce the number of telephone calls she made.
I therefore do not accept that there was no problem with Ms Hancock’s employment to the end of December 2001. I find that
there had been issues which were raised with her.
I accept that, in the context of Ms Blackburn-Hillier’s Christmas card message to Ms Hancock, and the compliments on her
work received from the Ladies President, Mr Ridley and from the Chairman of the Membership Committee, Ms Hancock had
no reason at that time to consider that her work performance was any cause for concern. However, I cannot say that there was
no basis for Mr Stade’s decision to do something more formal.
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For example, Ms Hancock had work to do on the membership lists as she herself conceded in cross-examination. She regarded
the work as too much for one person. Ms Hancock agreed that Mr Stade was entitled to speak to her about the e-mails and the
telephone calls. I accept from the evidence that Ms Hancock may have disagreed that some of the matters referred to by Mr
Stade had occurred but I am far from satisfied that Mr Stade had no reason to take the formal step which he did at the meeting
on 11 March 2002 and I largely accept the evidence of Ms Blackburn-Hillier regarding the detail of the issues that were raised
by Mr Stade on that occasion.
That is not to say that the performance review process is free from criticism. In part, this criticism is able to be raised because
of the telephone call made by Mr Stade to Mr Hancock.
Mr Stade’s evidence is that he contacted Mr Hancock because he believed Mr Hancock to be still something of a “patriarch” of
the family and that he and Ms Hancock still retained a friendly relationship. Mr Stade’s evidence is that he felt concern for Ms
Hancock’s reaction to any review process. He therefore decided to contact Mr Hancock.
The fact that Mr Stade contacted his employee’s ex-husband is an issue not without its difficulties for the respondent’s
position. Mr Stade made assumptions regarding Ms Hancock’s relationship with her ex-husband that were, with due respect to
him, not his position as an employer to make. Even if Mr Stade made the call from what he thought were the best motives, Ms
Hancock is an adult and is responsible for herself. That, ultimately, was the effect of Mr Hancock’s eventual reply to him.
However, I find that the significant issue for the performance review process is not so much that Mr Stade contacted his
employee’s ex-husband but rather the content of his conversation when he did so. Even on Mr Stade’s own evidence, he stated
that Ms Hancock would probably be dismissed as a consequence of the performance review process (transcript page 175).
Mr Hancock’s recollection goes further. I have found it most significant that Mr Stade’s call was not only that Ms Hancock
would be subject to a performance review process and may not react well to it, but also that Mr Stade’s opinion was that the
probable result would be Ms Hancock’s dismissal. Ms Hancock alleges that this has led the performance review process to be a
sham and the outcome was pre-judged. Mr Stade’s comment is not inconsistent with that allegation. In this context, I regard
Ms Nirella’s comment to Ms Hancock: “Why don’t you get it? He does not want you here” (transcript page 232) as, in that
context, both perceptive and accurate. Ultimately, of course, Ms Hancock was not dismissed as a direct result of the
performance review process. Had she been then the content of Mr Stade’s call to Mr Hancock would be more critical than it is
in this case. I have not found Mr Stade’s telephone call to Mr Hancock to be critical in the dismissal which actually occurred.
As to the performance review process itself, what was required was for Mr Stade to inform Ms Hancock of the areas where he
felt she needed to improve and give her an opportunity to demonstrate an improvement. I find that the discussion with Ms
Hancock on 11 March 2002, as supplemented by the information provided in writing as a response to the letter from
Mr Crossley, satisfied that requirement. Ms Hancock conceded that the list of items presented to her was “straightforward”
(transcript page 69) even though she states that, for example, Mr Stade never actually produced wrong telephone numbers
given to him and she disagreed with Mr Stade on some of these points.
I find from the evidence of Ms Blackburn-Hillier, also, that there was sufficient in the other matters raised by Mr Stade to
warrant a performance review process. For example, I refer to the issue of the membership lists. I find from Ms Hancock’s
own evidence that after the meeting of 11 March 2002 she did endeavour to address the membership lists and I infer from that
that she had not done so previously to the same extent.
The period of time between 11 March 2002 and 25 March when Mr Stade raised with her four further points was not a
significant period of time to fairly assess Ms Hancock’s performance. Further, Ms Hancock also took a period of one week’s
leave during that time. However, the events which then occurred on 25, 26 and 27 March 2002 overtook any proper evaluation
of the performance review process.
I have found it of significance that Ms Hancock’s behaviour on 25 and 26 March 2002 was behaviour which was described as
“aggressive”. The evidence of Mr Stade, and of Ms Blackburn-Hiller, was that they had anticipated the performance review
process would not be easy because Ms Hancock might react aggressively. This was the fear of both Mr Stade and Ms
Blackburn-Hillier. Ms Hancock’s behaviour on 25 and 26 March provides some justification for the fears of Mr Stade and
Ms Blackburn-Hillier and forms an additional reason why I have rejected the submission of counsel for Ms Hancock that I
should reject the respondent’s evidence.
I accept that prior to 25 March, Ms Hancock’s behaviour was not of the same character. In the conclusion I have reached,
however, the performance review process was justified. Ms Hancock’s response to the performance review process was as the
respondent had foreshadowed. In that context, Ms Hancock’s aggressive behaviour on 25 and 26 March 2002, and the content
of the memorandum she then wrote, did indeed make the situation intolerable. The performance review process was justified
for the reasons I have given. I find that as a direct result of Ms Hancock’s response to the performance review process the
proper functioning of the office was jeopardised. I accept that Ms Blackburn-Hillier did not want to stay with the respondent
even if Ms Hancock was not dismissed following the performance review process and that Ms Nirella did not want to be there
any more. Although neither resigned nor took other practical steps of that nature between Ms Hancock’s brief return to work
and her dismissal, Ms Hancock’s response to the performance review process put her own future in jeopardy.
It was submitted on behalf of Ms Hancock that the decision to dismiss was made without giving Ms Hancock a fair opportunity
to be heard. However, I have not found the submission persuasive. On the evidence, following the incidents on 25 and
26 March 2002 and the receipt of the memorandum of 27 March 2002, Ms Stade met with Ms Hancock on 2 April 2002. He
gave her an opportunity to be heard regarding what had occurred. While I find that Mr Stade did not advise Ms Hancock that
he was considering the termination of her employment as a result of the incidents, I am not persuaded that had he done so, a
different result would have occurred (Stead v. The SGIO (1986) 161 CLR 141 at 145, 146). Whether the employer follows a
fair procedure or not is only one factor to be taken into account in determining whether the dismissal was fair or unfair. In this
case, Ms Hancock’s behaviour had confirmed Mr Stade’s belief that she would not react well to the formal process. I consider
that if Mr Stade had advised Ms Hancock that he was considering the termination of her employment as a result of the
incidents, it most unlikely that there was anything Ms Hancock could have said which could have resulted in a different
outcome. In the context of the small office environment, I find the respondent’s right to dismiss her was not exercised so
harshly or oppressively against her as to amount to an abuse of that right. Ms Hancock’s dismissal was not unfair.
In the conclusion that I have reached, I have not found it necessary to deal with every issue which arose during the course of
the proceedings. For the record, however, I fully accept Mr Cooper’s explanation that he was unaware of the implications of an
order for witnesses out of court when he spoke to Ms Blackburn-Hillier and Ms Nirella about the evidence Ms Hancock had
given. In this context, the fact that Mr Cooper is not a legal practitioner, that he does not regularly appear in Commission
proceedings and that the Commission is not bound by the rules of evidence and has hallmarks of informality in its proceedings,
are all reasons for my acceptance of his explanation.
For all of the above reasons I have not been persuaded that Ms Hancock’s dismissal was unfair and accordingly her application
will be dismissed.
_________
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_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal dismissed.
Representation
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Mr G. Smith (of counsel)
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Mr R.G. Cooper (as agent)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr G. Smith (of counsel) on behalf of the applicant and Mr R.G. Cooper (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
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_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal and denied contractual benefits dismissed.
Representation
Applicant
Mr G McCorry (as agent)
Respondent
Ms M Saraceni (of counsel)
_________________________________________________________________________________________________________
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2
3
4
5

6

7

Reasons for Decision
This is an application by Robert Ashley James (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations
Act, 1979 (“the Act”). The applicant alleges he was unfairly dismissed from his employment with Australian Integration
Management Services Corporation Pty Ltd (“the respondent”) on 9 November 2001. The applicant is also claiming monies
owed under a fixed term contract between the applicant and the respondent.
The respondent claims there was no unfair dismissal and that the applicant is not owed any monies pursuant to his contract of
employment with the respondent.
The applicant gave evidence on his own behalf. The applicant commenced employment with the respondent on 2 July
2001 pursuant to a fixed term contract of employment of nine months duration (Exhibit A1).
The respondent has a contract with the Ministry of Justice (“MOJ”) in relation to the delivery of services covering throughout
Western Australia court custody, court security and the transportation of prisoners.
The applicant was employed by the respondent as a Logistics Manager. He obtained this position through a recruitment firm
called Dunhill Management Services Group. Mr Adrian Sommerville, from Dunhill Management Services Group, arranged a
meeting between the applicant and the respondent’s General Manager, Mr Stephen MacPherson in June 2001. At that meeting
the applicant confirmed there was a general discussion about the nature of his job but the applicant could not recall any
discussions about his salary as he had been previously briefed by Mr Sommerville on this issue. It was the applicant’s
understanding that he was to be employed on a nine month fixed term contract based on a salary of $60,000. In addition he was
to be provided with a car which included private use, superannuation payments would be made on his behalf and the applicant
was to be paid a bonus at the end of the nine months’ contract if he performed well.
Subsequent to the interview with Mr MacPherson the respondent offered the applicant employment commencing on 2 July
2001. He received a letter of appointment from the respondent dated 11 September 2001 (Exhibit A1) but was unaware of why
it took so long to have his employment with the respondent confirmed in writing.
The applicant signed a letter of appointment with the respondent on 14 September 2001.
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On commencement with the respondent the applicant familiarised himself with the respondent’s operations and with the
respondent’s contract with the MOJ. Over the next few months the applicant undertook a range of duties. He stated he had no
specific job description. He documented the various duties he undertook and updated these on a computer spreadsheet.
The applicant was required to develop an asset register, and he monitored and maintained a motor vehicle fleet consisting of
approximately 40 vehicles. He oversaw the respondent’s exit plan, which was a plan that the respondent would use if the MOJ
contract failed. Another task was to review stock holdings. The applicant was also required to make sure the respondent’s
acquisition budgets were kept in order.
The applicant put together a review plan of the areas he was responsible for, and this became an ongoing working document
(Exhibit A2). The applicant stated that progress on the areas for which he had responsibility was discussed at weekly senior
management meetings that he attended at the respondent’s West Perth office.
The applicant stated that towards the end of his employment Mr MacPherson requested him to relieve as the Transport
Coordinator at Hakea Prison whilst that position was advertised. The respondent had offices and parking facilities for their
transportation vehicles at the Hakea Prison site from which the respondent transported prisoners to and from courts and
hospitals.
As part of his duties as Acting Transport Coordinator at Hakea Prison, the applicant was to bring the budget under control. The
main problem related to overtime. The applicant understood that expenditure was approximately 30% over budget in this area.
Whilst at Hakea Prison the applicant liaised with the respondent’s Operations and Transport Supervisors as well at the
Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch (“the union”) delegates to
develop and implement a roster that could bring expenditure at Hakea under budget. The applicant maintains that in the four
weeks that he worked at Hakea Prison he developed an appropriate roster. He circulated the roster to other managers as well as
to Mr MacPherson in the first week of November 2001 however, there was no agreement as to when this roster was to be
implemented. The applicant then met with union representatives to fine tune the roster as the drivers were anxious to know
what was happening.
On Wednesday 7 November 2001 the applicant met with one of the union delegates and talked for approximately two hours
about the implications of the roster and how it was going to affect the drivers. The applicant stated that both union delegates
had input into the draft roster and that he was predominantly a co-ordinator of this process.
On 8 November 2001 the applicant was running 15 minutes late for work because he had to take his daughter to school. Whilst
he was driving to Hakea Prison he received a telephone call from Mr MacPherson asking him what was happening at Hakea
Prison and why the respondent’s vehicles were not leaving to transport the prisoners to court. The applicant was informed that
there was a stop work meeting of drivers to discuss the new roster, but the applicant was unaware that this meeting was to take
place. The applicant told Mr MacPherson he would be at Hakea Prison within 10 minutes and that he would fix the problem.
He immediately telephoned the supervisor on site and instructed him to get the vehicles moving. The applicant arrived at the
complex at approximately 8.45am where he had a brief conversation with the respondent’s Transport Supervisor to find out
what was happening. As a result of this discussion it was the applicant’s evidence that the vehicles commenced their normal
work. He then contacted Mr MacPherson and informed him that all vehicles were operating as normal.
The applicant was then informed by Mr MacPherson that the position of Transport Coordinator at Hakea Prison had been filled
late in the previous week and that the new Transport Coordinator was coming to Hakea Prison to go through a handover at
10.00am that day. Given this appointment the applicant was told to report to the respondent’s head office that afternoon. The
applicant tidied his desk at the prison and later that day had a meeting with Mr MacPherson at the respondent’s office in West
Perth.
At this meeting, held at approximately 2.00pm on 8 November 2001 the applicant was told that his performance was
unsatisfactory and that the respondent wanted to terminate his contract of employment. The applicant was shattered and
nervous on being told this. He left the meeting but returned later that afternoon. At this time the applicant was told by Mr
MacPherson that he had the option of resigning. The applicant stated that he needed the day to tidy up and that he would come
back in the next day.
The next day, Friday 9 November 2001, Mr MacPherson handed the applicant a copy of a draft resignation letter and a
reference (Exhibits A3 and A4). He stated that these documents would be given to the applicant if the matter could be resolved
amicably between the parties. The applicant stated that he could not sign a letter of resignation as he needed time to review his
position. Mr MacPherson made it clear to the applicant that the respondent no longer wanted to employ him and asked him to
hand back the keys to his vehicle and his mobile telephone. The applicant was given a taxi voucher to get home.
The following week the applicant made an appointment to see Mr MacPherson. He advised Mr MacPherson that he could not
resign and handed the draft resignation letter back to him. He subsequently received a separation certificate from the
respondent (Exhibit R14). The applicant was not prepared to sign a deed of release in relation to his termination and requested
that payment in lieu of notice be paid to him (Exhibit A7).
The applicant confirmed that he received a letter dated 21 November 2001 from Mr MacPherson in relation to his termination
(Exhibit A8). The letter referred to a meeting in September 2001 where Mr MacPherson outlined a range of performance issues
in relation to the applicant. The applicant was asked about that meeting. He stated that the meeting went for approximately five
minutes and he understood there were no minutes of the meeting taken. He viewed it as a motivational talk where he was
encouraged by Mr MacPherson to rearrange his priorities to be on top of things and to keep moving forward.
The applicant was asked about an issue concerning the purchase of a Mercedes transportation van. He stated that the problem
in this instance was that he purchased a vehicle that had one back door instead of two. The purchase of the vehicle arose
because of one of the respondent’s vehicles used to transport prisoners in custody was stolen and burnt out and needed
replacing. The applicant was required to negotiate with a local Mercedes dealer to purchase another vehicle. He contacted the
Mercedes representative who had previously supplied other Mercedes vans when the respondent commenced its contract with
the MOJ. There was no suitable van available in Western Australia but he managed to locate one in Brisbane. The applicant
was under pressure to supply this vehicle. The applicant understood the vehicle in Brisbane had all of the requirements to
undertake the job thus he negotiated to have the vehicle brought over from Brisbane freight free, as soon as possible. When it
arrived it was registered and sent out to the body builders for a fit out specific to transporting prisoners. It was only after the
applicant visited the body builders to check on the vehicle that he noticed it only had one rear door, instead of two.
Accordingly he had to negotiate with the body builders to redesign the internal configuration to make it useful with one door.
He stated that the respondent’s management was surprised by what had occurred in relation to this matter.
The applicant gave evidence in relation to upgrading air-conditioning in transportation vehicles, in particular the respondent’s
vehicles operating in the North West of Western Australia. The Western Australian Government had commissioned the
Harding Report which criticised conditions in the respondent’s vehicles and the applicant was required to review this issue. He
liaised with the body builders and the vehicles’ air-conditioner installers and discussed ways of having the air-conditioning
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comply with the report’s requirements. The applicant stated that it was his view that the problem was drivers not knowing how
to use the air-conditioners properly and he recommended that control valves be installed to regulate the temperature inside the
vehicle as well as in the driver’s cabin. The applicant also authorised the expenditure of approximately $100 to fix an airconditioning problem in one of the vehicles. He was reprimanded for this and told that nothing was to be done to the airconditioning in any vehicles until all issues in relation to this matter were resolved.
The applicant gave evidence about drivers having to have valid permits issued by the MOJ, in order to undertake their work.
Transportation drivers were required to complete the requirements of a Certificate 3 as part of a performance review by the
MOJ. The majority of the respondent’s drivers had their permits renewed by the MOJ in the last week of June or July 2001, but
approximately 12 drivers had temporary permits that were due to expire on 31 October 2001. These drivers operated out of the
Hakea complex and the applicant was instructed by Mr MacPherson when he was appointed as Acting Transport Coordinator
at the prison to personally interview the drivers on temporary permits to ensure that the Certificate 3 requirements were
completed by the set date.
The applicant requested one of his supervisors to contact the drivers. Some drivers did not want to renew their permits or did
not take the issue seriously. As a result things were left to the last minute and one driver was on a country run to the north-west
when his permit expired. As the driver did not have a valid permit the respondent had to fly him back to Perth and fly a
replacement person up. The applicant took responsibility for this mix-up.
The applicant was required to undertake an asset register. The applicant maintained that he could not get hold of the relevant
information from the respondent’s head office in Queensland in order to complete the register properly.
There was also an issue with fire blankets. The blankets were incorrectly labelled when they were purchased and the applicant
arranged with Chubb Fire to have the labelling replaced.
The applicant discussed a vehicle tracking and management system which the respondent had in place but had failed. Mr
MacPherson was keen to have the system working again. The applicant reviewed documents in relation to this matter but as
there were substantial difficulties with the existing system nothing eventuated.
Since termination the applicant has applied for a number of jobs. He is registered with various employment agencies and
recruitment offices. He had also applied for jobs to comply with Centrelink requirements.
The applicant has been receiving social security payments of $330 per fortnight since February 2002.
Under cross examination the applicant confirmed he was promised a reference from the respondent if he tendered his
resignation. He confirmed that as he did not resign from his position he did not receive a reference from the respondent.
The applicant conceded that the curriculum vitae he relied on to obtain employment with the respondent was incorrect. The
applicant’s last contract of employment ceased some nine months prior to June 2001 even though his curriculum vitae
indicated that his employment was ongoing up to the time that he applied for the job with the respondent (Exhibit R1).
The applicant was asked questions about traffic infringements however, as it was clear in the evidence that the applicant
obtained a police clearance in order to undertake his role with the respondent I do not find this issue relevant.
It was put to the applicant that subsequent to him being offered the position with the respondent he received a letter from Mr
Sommerville of Dunhill Management Services Group confirming a number of his conditions of employment in relation to the
position of Logistics Manager. The applicant stated that he had never seen this letter, dated 28 June 2001, which was supposed
to have been sent to him (Exhibit R2). The applicant maintained that he knew where and when to commence his employment
because he was told this verbally by Mr Sommerville. The applicant claimed that Mr Sommerville summarised his
remuneration package to include a base rate of $60,000, plus a car, plus superannuation, plus a bonus if the job worked out.
The applicant confirmed that on 2 July 2001 he met with Mr MacPherson when he commenced employment with the
respondent. He could not recall the specifics of that meeting but he recalled Mr MacPherson went over the tasks that were
required of his position. The applicant was then instructed to develop a plan based on the general areas which were in his area
of responsibility. He claimed he was given a very broad overview of his tasks. The applicant then proceeded to prepare a plan
of his activities and proposals. He stated that this plan was continually updated and that he discussed the document with Mr
MacPherson on numerous occasions. Milestones and completion dates were established based on the applicant’s assessment of
when the work could be completed.
The applicant confirmed that at weekly managers’ meetings each manager reported on their individual progress. There was a
general discussion about what each manager was undertaking and how far they had progressed. The applicant stated that he
updated his action plan and passed it on to Mr MacPherson by email on a regular basis to keep him informed as to what
progress was being made.
The applicant stated that Mr MacPherson assisted him in establishing priorities. If there were conflicting priorities this would
be discussed and job functions reassessed.
The applicant confirmed that after reviewing the respondent’s contract with the MOJ he was aware that if certain elements of
the contract were not met this constituted a breach of the contract and the contract could possibly be terminated.
The applicant confirmed that he had day to day contact with Mr MacPherson and that his office was located two doors from
Mr MacPherson’s office. He confirmed that Mr MacPherson had an open door policy in relation to senior managers discussing
issues with him.
The applicant stated that he was aware that the respondent had a five year contract with the MOJ renewable yearly, subject to
review. He was also aware of the Harding Report which was undertaken into the transportation of prisoners and he was aware
that this report complained about the safety and comfort of prisoners being transported in the respondent’s vehicles.
The applicant was asked if he had presented himself to Mr MacPherson as having undertaken senior management duties in
previous positions. The applicant confirmed that he would have stated to Mr MacPherson that he had the ability to achieve the
results that the respondent was seeking. He also confirmed he was expected to show initiative to achieve various outcomes that
were set for him.
The applicant confirmed that federal and state police clearances were not requested by the respondent until after he had been
employed by the respondent for two weeks. He stated that he was not aware that these clearances were to be required when he
was appointed.
The applicant stated that in relation to the transport vehicle which was stolen in August 2001, he was asked by Mr MacPherson
to locate a replacement vehicle as soon as possible as the respondent’s fleet had one less vehicle than was required. The
applicant confirmed that the interiors of these vehicles are specially fitted out. It was put to the applicant that Mr MacPherson
told him that it was important that the replacement vehicle had the same configuration of doors to allow the same fit out as the
other transportation vehicles. The applicant denied that this was ever suggested to him by Mr MacPherson.
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In relation to an incident concerning the air-conditioning of transportation vehicles arising out of recommendations from the
Harding Report, the applicant confirmed that he was asked to investigate air-conditioning problems and come up with
solutions to these issues. It was the applicant’s understanding that he was working with Mr MacPherson on this specific issue
and he confirmed he had discussions with Mr MacPherson about solving this problem. He confirmed that Mr MacPherson
approached him on a regular basis to ascertain the status of his air-conditioning review, and he was aware that there was a
relationship between the respondent fixing up this issue and the continuation of the MOJ contract. The applicant completed a
report into this issue which he handed to Mr MacPherson. The applicant acknowledged Mr MacPherson stated to him that he
was not happy with the applicant’s solution to the problem, which was training the drivers to use the air-conditioning system
properly. Accordingly, the applicant was instructed to undertake a more detailed report into this problem.
The applicant conceded that this issue was raised at the managers’ meeting on 5 September 2001 when the applicant was asked
for an update in relation to his second report on the air-conditioning issue. The applicant responded by saying that he was not
aware of what was wrong with the initial report. The applicant was not able to say whether or not Mr MacPherson stated to
him at that meeting that the solution identified, that is drivers not turning on the van’s air-conditioning, was not an adequate
explanation. The applicant conceded that Mr MacPherson asked him to arrange for an air-conditioning contractor to meet with
the applicant and Mr MacPherson as soon as possible to resolve this issue. At a meeting held the following day the applicant
recalled Mr MacPherson telling the air-conditioning contractor that the report he had been provided with was inadequate and
that the respondent required a better solution for fixing the problem. A number of issues were canvassed in relation to dealing
with the air-conditioning problem. Subsequent to this meeting the applicant recalled Mr MacPherson saying to him that as a
senior manager he expected the applicant to fix problems of this nature without his assistance.
The applicant was asked about his letter of appointment (Exhibit A1). The applicant agreed that whilst it detailed the basis of
his contractual arrangement with the respondent, there were a number of elements of his contract of employment that were not
contained in the document, such as access to private use of his vehicle, specific hours of work and use of a fuel card.
The applicant agreed there was a meeting on 21 September 2001 between himself and Mr MacPherson. It was put to the
applicant that at this meeting Mr MacPherson raised his substandard performance or words to that effect. The applicant
maintained that he recalled it as a five minute motivational discussion between him and Mr MacPherson. The applicant
recalled Mr MacPherson raised concerns about him meeting key objectives. The applicant responded by saying that he had
taken on too many tasks. He agreed that Mr MacPherson raised a concern that as a senior manager he had become embroiled in
too many day to day issues, as opposed to being able to identify problems and find solutions. He denied that Mr MacPherson
told him that he was not working satisfactorily. The applicant stated there were no specific examples of his poor performance
discussed at the meeting of 21 September 2001. However, he conceded that Mr MacPherson mentioned his poor written skills
at this meeting. This surprised the applicant. The applicant stated to Mr MacPherson that he was aware that his performance
was not what Mr MacPherson expected and he promised to improve by focussing on required outcomes.
In relation to the vehicle transportation issue, the applicant confirmed that he told Mr MacPherson that it had one door instead
of the normal two doors after it had arrived in Perth. The applicant told Mr MacPherson that he did not know how this had
occurred. The applicant could not recall if Mr MacPherson stated to him that the transportation vehicle needed to have two
back doors. The applicant agreed that Mr MacPherson told him that his behaviour in relation to this matter was totally
unacceptable for a senior manager and that the applicant was asked to go away and provide Mr MacPherson with options for
fixing up the mistake.
The applicant agreed that in the second week of October 2001 he was asked to temporarily take over the functions of the
Transport Coordinator at Hakea Prison until a replacement Coordinator was found. He agreed that Mr MacPherson indicated to
him that the transportation of prisoners was an important part of the MOJ contract and that the applicant was directed to focus
totally on this one area. During this period the applicant operated in between the respondent’s head office in West Perth and
the office at Hakea Prison. The applicant confirmed that Mr MacPherson’s instructions were for him to cut back on drivers’
overtime at Hakea Prison and to create initiatives to have the transport department run more smoothly. The applicant agreed
that during the time he was at Hakea Prison overtime rates increased slightly.
The applicant attended a weekly management meeting on 23 October 2001 at the respondent’s West Perth office. The applicant
conceded that Mr MacPherson told him at this meeting that he wanted the applicant to personally talk to each driver to ensure
that their training documents were complete and that all permits were organised before they lapsed on 31 October 2001. The
applicant confirmed that instead of dealing with the issue personally he delegated the task to one of the supervisors as he did
not know the drivers or how to contact them. He confirmed that even though he had been asked specifically to deal directly
with the drivers in relation to this issue, he did not do so. In the event there was a driver without a permit who had to be flown
down from Carnarvon on 31 October 2001 and a replacement driver sent up on that day. The applicant recalled that Mr
MacPherson spoke to him about being annoyed by this incident.
The applicant confirmed that Mr MacPherson gave him an express direction not to undertake any modifications or changes to
the air-conditioning on any of the respondent’s transportation vehicles without his approval.
The applicant conceded that he purchased fire blankets which were incorrectly labelled. When this was brought to his attention
he arranged for new labels to be supplied.
In relation to the review of rosters at Hakea Prison in order to cut down on overtime costs the applicant stated that he prepared
a roster after liaising with the Transport Supervisors at the prison and the on-site union delegates.
The applicant denied that he had ever used foul or abusive language when speaking to transportation drivers at the prison.
The applicant stated he was aware that if a transportation driver is late picking up or delivering a prisoner then this could
constitute a breach of the respondent’s contract with the MOJ. He was aware that timing of picking up and delivering prisoners
is crucial to the respondent’s ongoing contract. The applicant confirmed that he did not authorise the stop work meeting of
transportation drivers held on the morning of 8 November 2001 and he was unaware that a meeting was to be held. He
confirmed that Mr MacPherson asked him why this meeting was happening without his knowledge. He stated that Mr
MacPherson was cranky, annoyed and stressed at that point. He responded to Mr McPherson by stating that he had discussed
the roster with the union delegate the previous evening and that he knew nothing about a stop work meeting. If he knew a
meeting was to take place he would have been at the prison at 7.30am that morning. He recalled Mr McPherson saying to him
that his behaviour in relation to this issue was unacceptable and that he was told to report to the head office in West Perth as
soon as he could after this incident.
Late in the afternoon of 8 November 2001 at the meeting held between Mr McPherson and the applicant the applicant
confirmed they discussed what had happened that day at Hakea Prison. The applicant recalled Mr MacPherson referring to the
meeting in September 2001, Mr MacPherson then told the applicant that he was dismissed and then Mr MacPherson walked
out. He was asked whether Mr MacPherson stated that despite the warning which the applicant received in September he had
continued to fail in delivering outcomes. The applicant stated that Mr MacPherson probably made that statement, but that he
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disagreed with this view. The applicant said he said nothing in response to Mr MacPherson because he was shocked. He did
not recall Mr MacPherson making any reference at the meeting on 8 November 2001, to the purchase of the transportation
vehicle with one door, nor did he recall Mr MacPherson referring to the air-conditioning problems or to the issue of driver
permits. The applicant stated that Mr MacPherson probably mentioned the issue of the lack of completion of the asset register.
It was put to the applicant that Mr MacPherson stated that he had failed to manage the site at Hakea. The applicant agreed that
this was probably stated. The applicant did not recall Mr MacPherson referring to the applicant using foul language when
talking about the transportation drivers, nor did he recall any issue being raised about the fire blanket labels. He stated that Mr
MacPherson did not run through a list of all of these issues at that meeting. He conceded that Mr MacPherson would have said
to him words to the effect that he was not meeting the respondent’s needs and that as he had already been warned in September
2001 about his performance, the respondent had no option but to sever its ties with him.
The applicant conceded that Mr MacPherson was prepared to negotiate an amicable separation given his position as a senior
manager. The applicant stated that he wanted to think about the issue that evening and come back the next day to discuss his
position with Mr MacPherson. Mr MacPherson agreed that he could come in the next day and sort things out.
The applicant confirmed that Mr MacPherson said the respondent was prepared to offer him two week’s pay in lieu of notice
and that he could resign in order to make it easier for the applicant to find alternative employment. He also agreed that Mr
MacPherson stated that if there was no amicable resolution reached by the following day then the applicant would be
terminated.
The applicant confirmed that the next day Mr MacPherson increased the respondent’s offer to four week’s pay in lieu of notice
along with a reference. The applicant wanted the weekend to consider further what was being put to him, however Mr
MacPherson stated that the applicant had to finish up with the respondent on Friday 9 November 2001. On this day the
applicant was required to hand back his keys and car and he was given a taxi voucher to get home.
The applicant confirmed to the respondent two weeks subsequent to this date that he had decided not to resign. Thus the
respondent sent the applicant a letter of termination and paid the applicant four week’s pay in lieu of notice and outstanding
entitlements (Exhibit A8).
Under re-examination the applicant clarified a number of the specific issues that it was claimed were raised by Mr MacPherson
at the meeting of 8 November 2001. The applicant stated that even if he had contacted the transportation drivers personally in
relation to the permit issue, he was unsure whether or not this would have made any difference.
The applicant reiterated that difficulties were experienced in completing the asset register because he could not access
information from relevant people in Queensland, and that he was not in a position to do anything about this because the
respondent’s employees with the relevant information were senior to him. He also stated there were other supervisors below
him on site at Hakea Prison who could have been contacted in order to deal with the stop work meeting on 8 November 2001.
With respect to the fire blankets the applicant stated that as soon as he was aware of the problem of the incorrect labelling, he
fixed the issue by making a quick telephone call.
He reiterated that at the meeting with Mr MacPherson in September 2001, the issues of the asset register, air-conditioning
problems and poor written communication skills were not raised. He stated that Mr MacPherson did not indicate at this
meeting how his performance could have been improved and what outcomes were specifically required.
The applicant confirmed that when requesting a replacement transportation vehicle for the one that was stolen, he did not
believe it was necessary to specify that a two door model be supplied as the same dealer had supplied the previous two door
models.
Mr MacPherson gave evidence for the respondent. He has been the respondent’s General Manager of court security and
custodial services since April 2001 and supervises approximately 300 employees. He confirmed that the respondent undertakes
a range of court security work, custody operations and transports prisoners throughout Western Australia.
The position that the applicant was employed to undertake was a new position. It involved managing the respondent’s transport
operations, managing policies and procedures in regards to purchasing, materials acquisition and the management and
development of systems within the respondent’s organisation. The position required a senior manager to establish and effect
proper management of the processes and procedures necessary in these areas. The respondent contacted Dunhill Management
Services Group in order to obtain a suitable person for the position. The respondent wanted an employee who had initiative and
would act autonomously in relation to day to day work requirements. The position was to be a fixed term contract of nine
months, based on an annual salary package paid pro rata. The position was of a limited tenure because of the arrangements that
the respondent had under their contract with the MOJ. There was no guarantee under that contract that the position would be
extended past nine months, however there was a possibility of it being an ongoing position.
Mr MacPherson stated he received a copy of a letter that was sent to the applicant by Dunhill Management Services Group
prior to the applicant commencing employment with the respondent (Exhibit R2). This letter, sent to him by Dunhill
Management Services Group, confirms that the applicant was to receive a base salary of $60,000 per annum, in addition
superannuation of 9% was to be paid, he was to be supplied with a Holden Commodore Executive car, and there was to be a
possible incentive payment of $5,000, making the total remuneration package $85,400. The letter states that the remuneration
package is expressed as an annualised package and was to be paid pro rata in accordance with the applicant’s contract of
employment. This letter, dated 28 June 2001, was addressed to Mr Robert James at 800 Charles Rd, Mahogany Creek.
Under the contract with the MOJ, the respondent was obliged to advise the MOJ of the appointment of an employee and seek
their approval for this person to be employed. In the applicant’s case approval was granted after a police clearance was
obtained. As this approval was subject to the applicant obtaining a police clearance as confirmed on 31 August 2001 in
correspondence from the MOJ, the final process was not completed until early September 2001. Subsequent to this a letter of
appointment was sent to the applicant (Exhibit A1). Mr MacPherson confirmed that the applicant was paid in accordance with
his contract of employment as specified in the letters marked Exhibits A1 and R2. The applicant did not raise any issue about
his remuneration whilst he was employed by the respondent.
Mr MacPherson confirmed that his office was located near the applicant’s office and senior management meetings were held
weekly. The meetings were of one to two hours duration and it was normal for the applicant to be involved in these meetings.
Mr MacPherson claimed that the applicant’s performance was poor from the start. The applicant was unable to fulfil tasks to
fruition and lacked attention to detail. Mr MacPherson counselled the applicant and dealt with problems concerning the
applicant on an ongoing basis. Mr MacPherson believed that as the applicant’s supervisor he was approachable at all times
however the applicant was reluctant to take the opportunity to raise issues with him.
There were a number of issues in relation to the applicant’s performance which caused concern for Mr MacPherson. The first
issue related to the replacement of the stolen transportation vehicle. The applicant was given the job of replacing that vehicle
and it was impressed upon the applicant that time was of the essence given that penalties could arise by the respondent not
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fulfilling the transportation requirements under its contract with the MOJ. Mr MacPherson maintained that the applicant was
specifically told to ensure that the replacement vehicle he was required to obtain met the requirement configurations necessary
for the respondent’s work. This meant that the vehicle had to have two back doors. When a vehicle finally arrived in Western
Australia to replace the stolen vehicle, Mr MacPherson told the applicant that he was unhappy that the replacement vehicle did
not have two doors. The applicant’s response was that he did not know how it had happened. The applicant was told that in
relation to this matter his performance was unsatisfactory. Mr MacPherson told him he had failed to fulfil what was required of
him and that this was not expected from a senior member of his management team. He was admonished by Mr MacPherson
and counselled. A file note dated 8 October 2001 confirms the discussion between Mr MacPherson and the applicant that was
held in relation to this matter (Exhibit R8).
Another issue of concern to Mr MacPherson was the air-conditioning of transportation vehicles. It was an important issue to
the respondent as the Harding Report had been critical of the respondent’s management of prisoners in this regard. The
problem was that air-conditioning in the transportation vehicles was variable and solutions were needed. The applicant was
asked to prepare a report and pose solutions to this problem. After a couple of weeks the applicant prepared a report stating that
the problem was that drivers were not turning on the air-conditioning in the vehicles. In Mr MacPherson’s view this report was
inappropriate as it did not deal adequately with the issue. The applicant was told to re-do the report. When Mr MacPherson
approached the applicant after a couple of weeks to find out what was happening with the revised report, the applicant stated
that he saw nothing wrong with his original report and did not know what else could be done. The applicant was told to arrange
for the air-conditioning sub contractor from whom the applicant had initially received advice to come in for a meeting with Mr
MacPherson. At that meeting a number of solutions were canvassed to overcome the problem. The applicant was then told by
Mr MacPherson that this was an example of how problems can be solved and that he was available to give advice to the
applicant in relation to these processes if necessary. It was Mr MacPherson’s evidence that the applicant acknowledged this
criticism. Subsequent to the weekly management meeting on 5 September 2001 Mr MacPherson prepared a file note recording
that the applicant had been counselled in relation to this issue (Exhibit R5).
Given these ongoing concerns with the applicant and Mr MacPherson’s understanding that the applicant was uncertain about
his ongoing employment, a meeting was held between the applicant and Mr MacPherson on 21 September 2001. In Mr
MacPherson’s view, this was a counselling session where a number of issues in relation to the applicant’s performance were
discussed. The meeting lasted approximately 45 minutes. Mr MacPherson stated that the applicant acknowledged that he was
not able to deal with high level responsibility issues and that he was more comfortable dealing with low level day to day
matters. The applicant was given a warning about his performance and was told that unless there was an immediate
improvement his contract of employment would be reviewed. The applicant agreed that problems and mistakes had been made
and the applicant committed to overcoming these problems. At that meeting Mr MacPherson also raised his concern that
insufficient work had been done by the applicant to complete the asset register. Mr MacPherson also raised concerns about the
applicant’s communication skills as several of the applicant’s letters had to be rewritten by Mr MacPherson. Another file note
dated 21 September 2001 confirms what was discussed at that meeting (Exhibit R6).
The applicant’s poor performance impacting on his access to a bonus was confirmed in emails sent between Mr John Cooper,
the respondent’s Managing Director, and Mr MacPherson on 25 September 2001(formal parts omitted)—
“Subject:
FW: draft Performance Objectives for Robert James
Steve
If there is any contemplation of a bonus payment for Robert James, then I want to sign off on what his objectives are
please. As per below, I have received nothing from him. (I’m relaxed though if you want to leave him out of any bonus
equation)…..
Subject:
RE: draft Performance objectives for Robert James
John,
He has a bonus in his arrangement. I will follow up his objectives. I have made it very clear that his performance to date
has not been satisfactory and that an ‘immediate and dramatic improvement in the delivery of outcomes is required’. He
has responded well, is working very long hours but has not yet delivered on outcomes.”
(Exhibit R7).
The applicant relieved in the lower level Transport Co-ordinator position at Hakea Prison in early October 2001, until a person
was found for that position. The applicant was required to relocate to Hakea Prison in order to undertake this job. He was told
to run and reform the transport operation and to achieve the specified budget for that section. Mr MacPherson gave evidence
that if transportation drivers did not hold a current permit issued by the MOJ, it would mean the contract between the
respondent and the MOJ had been breached. The applicant was told to ensure that all of the drivers’ permit requirements were
completed by the deadline of 31 October 2001. The applicant was specifically instructed to interview drivers to ensure that the
relevant papers were in place by the 29 October 2001. On 31 October 2001 Mr MacPherson received a telephone call about a
transport driver who was in Carnarvon whose permit had expired that day. Thus, he could not complete his duties further north,
which formed part of his normal run. The driver was flown to Perth and a replacement driver flown up to allow the vehicle to
complete the run. The applicant was asked why this problem occurred and was unable to give any reason, apart from telling Mr
MacPherson that he had delegated this issue to others and that they had not fulfilled their role in relation to this matter. Mr
MacPherson stated that in relation to this matter the conversation he had with the applicant was disciplinary in nature given his
failure to complete the task as requested. A file note to that effect was prepared by Mr MacPherson on 2 November
2001 (Exhibit R9).
Mr MacPherson was concerned that the applicant was using foul and derogatory language towards the transportation drivers at
the prison in early November 2001. In Mr MacPherson’s view this behaviour signified a lack of professionalism.
One of the applicant’s main duties at Hakea Prison was to rearrange prison rosters to cut down on overtime costs and the
applicant was instructed by Mr MacPherson to negotiate a new roster with the drivers. On the morning of 8 November
2001 transport drivers at Hakea Prison held a stop work meeting over the rostering issue. Mr MacPherson became very
concerned when he was contacted about the stop work meeting and was told that the prisoners were not being taken to the
courts as usual. If prisoners did not arrive at the courts on time this constituted a serious breach of the respondent’s contract
with the MOJ. Mr MacPherson understood that the applicant had approved the stop work meeting taking place. He
immediately contacted the applicant to discuss the issue. In order to effect a return to work Mr MacPherson then spoke to the
relevant union organiser and arranged for work to resume. The applicant was subsequently asked to report to the head office in
West Perth and the new Transport Coordinator for Hakea Prison was sent out to take over from the applicant.
Later that day the applicant attended a meeting with Mr MacPherson at the respondent’s head office. A number of issues were
discussed with the applicant in relation to his performance. Previous warnings, performance issues and the use of foul language
was discussed. The applicant was given an opportunity to explain himself in relation to these matters and to demonstrate why
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he believed his behaviour and performance should not result in termination. The applicant stated that he was not aware that a
stop work meeting was to take place that morning and he was surprised that it had occurred because he had been speaking to
the transportation drivers’ shop steward the previous evening. Mr MacPherson told the applicant that he was a senior manager
he should have been aware that this meeting was to take place. Mr MacPherson claimed that the applicant should have been at
work earlier or at least contactable on that day to ensure normal duties were undertaken.
In Mr MacPherson’s view there were a number of problems with the applicant’s performance. He was employed in a senior
position, he had a responsibility to deliver outcomes without constant supervision and he had been specifically warned that
unless his behaviour improved then his contract of employment would be terminated. Mr MacPherson acknowledged the
applicant’s persistence, application and hard work whilst he was employed by the respondent however that did not absolve him
from his inability to meet the requirements of his job.
Subsequent to meeting with the applicant in the afternoon of 8 November 2001 and canvassing performance issues with him
Mr MacPherson made a decision to terminate the applicant. Given the applicant’s commitment to his work Mr MacPherson
gave the applicant an opportunity to resign. The applicant requested an extra day to discuss the situation with his partner and
Mr MacPherson agreed to this. It was Mr MacPherson’s evidence that the applicant was concerned about how the termination
was to be effected, not whether or not there should be a termination.
The following morning Mr MacPherson approached the applicant who stated he wanted his termination reviewed. Mr
MacPherson refused. The applicant was offered pay in lieu of notice and Mr MacPherson prepared a draft letter of resignation
for the applicant. The applicant was told that if there was no agreement by him to resign, then he would be terminated that day.
However the applicant wanted a further opportunity to consider his position. Thus, Mr MacPherson allowed the applicant time
over the weekend to consider his position but made it clear to the applicant that he had to leave the respondent’s premises on
9 November 2001 and not return. On this basis, the applicant returned his car and phone and was given a taxi voucher to get
home. The applicant considered the deed of release prepared by Mr MacPherson but subsequent to his termination he
confirmed to Mr MacPherson that he would not be resigning. The applicant was then paid four week’s pay in lieu of notice and
was issued with a separation certificate (Exhibits R14 and R15).
In Mr MacPherson’s view there was no prospect that the applicant would be able to complete his contract of employment with
the respondent notwithstanding the fact the applicant had tried hard and worked long hours to fulfil his duties. In Mr
MacPherson’s view the applicant was incapable of delivering the requirements of his job and on this basis he was terminated.
Under cross examination Mr MacPherson confirmed that the applicant was sent to Hakea Prison in order to reduce costs being
incurred at the prison. Whilst there the applicant had prepared a roster but it was not implemented. In Mr MacPherson’s view
the roster that the applicant had prepared was of no value to the respondent. Mr MacPherson confirmed that the new
Transportation Coordinator at Hakea Prison was able to effect immediate change at the prison and lower overtime costs as
instructed. In relation to the stop work meeting at Hakea Prison on 8 November 2001, Mr MacPherson maintained that the
applicant should have been aware that a stop work meeting was to take place and should have understood whether or not the
roster was an issue of contention between the drivers and management. He stated that this was the only stop work meeting that
the respondent had ever had that had disrupted normal work. Normally there was consultation with the union prior to any
industrial action occurring.
In relation to the applicant’s difficulties with the asset register Mr MacPherson stated that even though the applicant
maintained that it was difficult to complete the register because of the lack of information from Queensland, the person who
took over that role after the applicant left had no difficulty in completing the asset registry.
In relation to poor written skills Mr MacPherson stated that he rarely had to rewrite letters that managers had written but he
had to rewrite some of the applicant’s letters.
Mr MacPherson was asked why the draft reference he had prepared for the applicant to consider subsequent to termination was
in positive terms (Exhibit A4). He stated that what was written in the reference was a draft. Mr MacPherson acknowledged that
in general the applicant had applied himself to the tasks at hand thus the reference was not misleading.
Mr MacPherson confirmed that the applicant was warned that his job was in jeopardy in September 2001 when he had a
meeting with the applicant. The applicant was not terminated at that time because Mr MacPherson did not want to be unfair to
the applicant.
It was put to Mr MacPherson that he had already made up his mind to terminate the applicant prior to meeting with him on
8 November 2001. Mr MacPherson stated that in his view there was sufficient information to terminate the applicant’s contract
of employment prior to the meeting, but the applicant was given the opportunity to show why his performance did not warrant
termination. He confirmed that he had not made up his mind to terminate the applicant prior to meeting with the applicant on
that day.
Submissions
The applicant maintains that the meeting on 21 September 2001 was not a counselling session in relation to the applicant’s
employment as it occurred ten days subsequent to the applicant having his contract of employment confirmed by the
respondent. Further, the applicant maintains that the incidents relied upon by the respondent in order to effect termination of
the applicant had to be seen in context.
With respect to the incident at Hakea Prison, the applicant had no control over the stop work meeting. The applicant’s evidence
was that he was not aware of any problems in regard to the roster he had drawn up after liaising with the drivers at Hakea
Prison. Thus, it was unfair of the respondent to maintain that applicant should have been aware of any problems that would
arise in relation to this matter. Even if the applicant had attended work as normal that morning, there was no guarantee that the
stop work meeting could have been prevented by his attendance and there were other supervisors at the prison who could have
dealt with the issue.
With respect to the replacement of the transportation vehicle the applicant requested a replacement vehicle on the same basis as
the previous vehicles delivered by the same dealer, therefore it was not his fault that an incorrect replacement vehicle was
delivered.
With respect to the air-conditioning issue, the applicant identified the main problem, and on that basis his explanation should
have been accepted.
With respect to the issue of permits not being renewed on time, the applicant had a right to delegate this job to others and even
if he had spoken with the drivers involved, it may not have resolved the issue in any event. The issue of the asset register was
as a result of the applicant not being able to access appropriate information. It was argued that it was hard to see how the
applicant could improve his communication skills given that he was not aware of what the expectations were. Further, the
respondent acknowledged the dedication and application of the applicant and in all of the circumstances this should have been
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taken into account with respect to the applicant’s performance. Thus, there was no appropriate reason to effect the applicant’s
termination.
92 The termination was procedurally unfair because the respondent had made up its mind on 8 November 2001 to terminate the
applicant prior to meeting with the applicant.
93 The applicant had satisfied the onus on him to seek alternative employment as the applicant demonstrated he had applied for a
number of jobs subsequent to his termination.
94 Given that the applicant was given four week’s pay in lieu of notice and his fixed term contract was due to expire four month’s
subsequent to that, then the applicant should be compensated for a further four months remuneration as compensation for his
unfair dismissal.
95 With respect to the applicant’s claim for denied contractual benefit the applicant argues that the offer of employment to the
applicant, Exhibit A1, constitutes the applicant’s contract of employment which the Commission should have regard to when
looking at what constitutes the applicant’s entitlements.
96 Further, the only way a fixed term contract can be terminated is by the effluxion of time or if misconduct on the part of either
party occurs. There is no other capacity to terminate a fixed term contract. On this basis, the applicant is due four month’s
remuneration for the balance of his contract of employment.
97 As the applicant did not receive the letter confirming any additional elements of his contract of employment (Exhibit R2), the
contents of the contract outlined in Exhibit A1 should prevail. This contract refers to the applicant receiving a base salary of
$60,000 which should have been paid pro rata over nine months. It was argued that the applicant did not complain about the
amount of his wages whilst employed with the respondent because it was not clear to the applicant what he should have been
earning. Thus, there was an underpayment to the applicant as the respondent paid the applicant $60,000 on an annualised basis.
98 With respect to the quantification of the value of the vehicle the applicant claims that Exhibit R2 confirms that the $1250 per
month and that this is similar to the quantum provided for in the Commercial Traveller’s and Sales Representatives’ Award
1978 (No. R43 of 1978).
99 The respondent maintains the applicant was fairly terminated. The applicant was employed based on his experience as a senior
manager and could not meet the respondent’s requirements in relation to the job for which he was employed. The applicant
was given numerous opportunities to improve his performance over a period of four months however improvement did not
eventuate. Mr MacPherson gave the applicant assistance at all stages of his employment but the applicant was unable to deliver
what was required of him. An example of this was his inability to be effective in the lower level job of Transport Coordinator
at Hakea Prison. The applicant was told as early as September 2001 that his performance had to improve.
100 At the meeting of 8 November 2001 the applicant was given an opportunity to respond to concerns with respect to his
performance. No adequate explanation was given by the applicant and on this basis it was appropriate for the respondent to
terminate the applicant’s contract of employment. The respondent has a strict contract with the MOJ and the applicant’s
performance and behaviour threatened this contract. In particular the incident of the stop work meeting on 8 November
2001 was very serious and the applicant should have been aware of what was occurring in relation to that matter.
101 With respect to the applicant being on a fixed term contract, the respondent argues that the applicant repudiated his contract of
employment by not fulfilling the duties required of him. It was argued that any contract of employment can be terminated in
this way and in this case, given the repudiation by the applicant of his contract of employment, it was appropriate for the
respondent to bring the applicant’s contract of employment to an end. It was not disputed that the applicant was employed on a
contract of nine months. The respondent argues that there are a number of elements of the applicant’s contract that were both
express and implied into the applicant’s contract of employment. A notice period of four weeks should be implied into the
applicant’s contract of employment and as four weeks’ notice was given to the applicant then the termination of the applicant’s
contract of employment was not unlawful.
102 The applicant was afforded procedural fairness at all stages in relation to performance issues raised with him. Mr MacPherson
put allegations to the applicant as they arose and at all stages of the process the respondent argues that the applicant knew that
his employment was in jeopardy if his performance did not improve.
103 The respondent maintains that no monies are owing to the applicant with respect to any underpayments in relation to his
contract of employment as the terms and conditions of the contract of employment were to be paid pro rata over a 12 month
period. The applicant made no complaints to the respondent when he received his salary on a pro rata basis.
Findings and Conclusions
104 The test for determining whether a dismissal is unfair or not is well settled. The question is whether the respondent acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia (1985) 65 WAIG 385. The onus is on the applicant to
establish that the dismissal was, in all the circumstances, unfair. Whether the right of the employer to terminate the
employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the
right needs to be determined. A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, it
is effected in a manner which is unfair. However, terminating an employment contract in a manner which is procedurally
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz, Kennedy J observed that unfair procedures adopted by
an employer when dismissing an employee are only one element that needs to be considered when determining whether the
dismissal was harsh or unjust.
105 At common law the nature of the fixed term contract is that such a contract cannot be terminated by the giving of notice,
except where there is an express provision empowering the parties to terminate by the giving of notice.
106 Even if a fixed term contract is not expressly subject to earlier termination by notice, the law is clear that there is no scope for
implying a term of reasonable notice into a contract for a fixed term period.
107 In Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307 the Full Bench unanimously observed at page 2316—
“… it has long been the case relating to fixed term contracts of service not subject to termination by notice (which the
Commission at first instance correctly held this contract to be), that damages will be equivalent to the salary over the
entire period, subject to reduction for likelihood of re-employment within the remaining contractual period [see Re
English Joint Stock Bank; Yelland’s Case (1867) LR 4 EQ 350]. That was the remedy available at law.
The letter evidencing the contract of service evidences that this was a fixed term contract of service, not subject to notice
of termination.”
108 Further, at common law a provision can be implied into a contract of service which allows it to be terminated by the employer
on the ground of misconduct by an employee. Such a provision is not inconsistent with a fixed term contract.
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109 Incompetency or an inability to meet the requirements inherent in a job for which an employee claims he or she has the

relevant skills and qualifications can be regarded as misconduct on the part of an employee. This issue was canvassed by the
Industrial Appeal Court in Industrial Inspector of the Office of Industrial Relations v Kevin Henry Holliday and Joyce Eva
Holliday trading as Central Electronics – Wongan – Moora (66 WAIG 477) at 479 where incompetence as a ground for
summary dismissal was commented upon by Olney J—
“A number of principles are now well established by the authorities. First, it is accepted that incompetence of an
employee may be sufficient justification for the exercise of the right of summary dismissal and this will arise where there
has been an express or implied representation by the employee that he was competent to fulfil the job and he has been
shown to be incompetent. [Harmer v. Cornelius (1858) 5CB (NS) 236 at 246]. Second, a right of summary dismissal for
inefficiency arises if an employee who possesses a particular skill fails or neglects to exercise that skill. [Printing Industry
Employees Union of Australia v. Jackson and O’Sullivan Pty Ltd (1957) 1FLR 175 at 180]. Third, if there is no general
or particular representation as to ability or skill the workman undertakes no responsibility. (Harmer v. Cornelius at 246).”
Credibility
110 I carefully observed the applicant and Mr MacPherson when they gave their evidence. Where there is conflict in the evidence I
accept Mr MacPherson’s evidence in preference to that given by the applicant. Mr MacPherson gave his evidence thoroughly
and in a clear, considered and forthright manner. He had a detailed and clear recollection of relevant events which was
corroborated by a number of exhibits. I have no reason to doubt his evidence. I do not have the same confidence in the
evidence given by the applicant. He reluctantly conceded that his curriculum vitae was inaccurate and he had to be pressed in
cross examination to admit that significant performance issues were raised with him by Mr MacPherson. I formed the view that
the applicant could have been more forthcoming than he was on a number of significant issues and I formed the view that he
deliberately did not recall events as they had actually occurred. Thus, where the evidence conflicts I prefer the evidence of Mr
MacPherson to that given by the applicant.
111 On the evidence and given my views on witness credibility I make the following findings.
112 I find that the applicant was employed by the respondent on a full-time basis from 2 July 2001 through to 9 November 2001.
He was employed on a fixed term contract of nine months on an annual salary of $60,000, plus superannuation and a possible
bonus at the end of nine months depending on performance. His remuneration also included access to a car and telephone for
both business and private use.
113 The applicant was employed in a senior position as the respondent’s Logistics Manager. In this position, which carried a
substantial remuneration package of approximately $85,000, the applicant was expected to act with initiative and a large
degree of autonomy. The applicant managed the respondent’s transport and logistics operations and he oversaw material
acquisitions. He also managed and developed organisational systems in relation to the respondent’s purchasing practises. He
undertook a senior role within the context of the respondent having a contract with the MOJ, which could be terminated if
specific targets and expectations were no met.
114 I find that in September 2001 it became clear to Mr MacPherson that the applicant was having difficulties fulfilling the
requirements of the senior management position for which he was employed. Thus, a meeting was held between the applicant
and Mr MacPherson on 21 September 2001 whereby Mr MacPherson raised a number of performance issues with the
applicant. I find that the meeting went on for some time and a range of issues were canvassed. I accept Mr MacPherson’s
summary of the meeting (Exhibit R6)—
“
NOTE TO FILE
I discussed Robert James’ poor performance with him and notified him that unless there was an ‘immediate and dramatic
improvement in his performance including in the delivery of outcomes’ his contract would have to be reviewed and he
would not stay.
I had been informed by staff that he was expecting to be dismissed due to his ongoing poor performance. I told him that
as a senior manager this was the only chance he would get. I used the words ‘immediate and dramatic improvement in
performance including in the delivery of outcomes’ advisedly so that there was no doubt as to the seriousness of his nonperformance and that dismissal would be the natural consequence of a failure on his part to ‘immediately and
dramatically’ improve his performance. I went to great lengths to look him right in the eye and say “Robert, please take
serious note (pause)…..Unless there is an immediate and dramatic improvement…..” so that there would be no doubt as
to his understanding of the seriousness of this warning.
I referred to examples of his non-performance including—
a.
the very poor result from his work on vehicle air conditioning systems. I told him that a report that said ‘the air
conditioning didn’t work because drivers didn’t turn it on’ was a hopelessly inadequate response from a senior
manager, and that I was most surprised and disappointed that he would attempt to argue otherwise in the
Weekly Management Meeting in front of the other managers.
b.
delays in outcomes including the Asset Register,
c.
poor written communication – I have to redraft the letters he writes
He acknowledged all of my points, not arguing any of them and assuring me he is capable of the improvement needed.
S J MacPherson
General Manager
21 September 2001”
115 At this meeting Mr MacPherson discussed the applicant’s performance difficulties in dealing with the air-conditioning of the
transportation vehicles. Mr MacPherson also raised the issue of the applicant’s non-completion of an asset register as well as
problems with the applicant’s written communication skills. The applicant acknowledged that problems and mistakes had been
made and gave a commitment to Mr MacPherson that he would improve his performance. I find that the applicant was told that
unless there was substantial and immediate improvement in relation to his performance then his contract of employment would
be reviewed.
116 I find that in relation to obtaining a replacement transport vehicle Mr MacPherson told the applicant of the importance of the
vehicle configuration and that the applicant was counselled about this serious omission (Exhibit R8).
117 Issues came to a head when the respondent temporarily transferred the applicant to the lower level position of Transport Coordinator at Hakea Prison in early October 2001. I accept Mr MacPherson’s evidence that the applicant was transferred to this
position pending a permanent appointment to that role.
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118 I find that the applicant was instructed by Mr MacPherson to personally ensure the drivers’ permits were renewed by
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31 October 2001 and it was common ground that the applicant did not do this. The applicant delegated this task to others even
though the applicant was specifically told to personally deal with this matter. In the event one driver did not have his certificate
renewed by the set date and this caused inconvenience and costs to the respondent in order to deal with this issue. I accept that
this matter was a serious issue and I also accept there were strict conditions on the respondent under the terms of the
respondent’s MOJ contract in relation to this matter.
I find the last incident which contributed to the employer forming the view that the applicant was unable to fulfil the terms of
his contract of employment was the stop work meeting of transportation drivers which took place on 8 November 2001.
Despite attempts by the applicant to negotiate a new roster with the drivers at Hakea Prison those discussions were
unsuccessful and this led to a stop work meeting to consider the applicant’s proposed roster changes. I accept the evidence of
Mr MacPherson that it was most unusual for a stop work meeting to occur, and industrial action had not occurred previously
which impacted on the ability of the respondent to undertake its operations. The stop work meeting was a serious issue for the
respondent given that part of its contract with the MOJ was to ensure that prisoners were transported to the courts on time. In
my view the applicant had to take some responsibility for the stop work meeting occurring as ultimately he was responsible for
designing and implementing a new roster. Further, I accept Mr MacPherson’s evidence that the applicant did not assist with
any resolution of this matter and it was up to Mr MacPherson to resolve the issue. I find that once Mr MacPherson intervened
in the dispute the transport drivers went back to work.
I find that at a meeting between the applicant and Mr MacPherson later that afternoon on 8 November 2001 it was put to the
applicant that given the ongoing difficulties with his performance he was asked to justify why he should not be terminated. The
applicant was unable to demonstrate that his employment as a senior manager should be ongoing. I find that given the
applicant was experiencing major difficulties in fulfilling his obligations as a senior manager that subsequent to this meeting it
was appropriate for the respondent to form the view that the applicant’s contract of employment should be terminated. I find
that the applicant was unable to perform the duties required of him as a senior manager and that the applicant did not have the
necessary competence to fulfil this role. In my view the applicant represented himself as an experienced senior manager, but
was unable to demonstrate the requirements of a position of this nature throughout most of his employment with the
respondent. I find there were sufficient reasons for the termination of the applicant’s contract of employment as the applicant
effectively misconducted himself by not fulfilling the requirements of the job for which he claimed he had the skills to
undertake and for which he was employed. The respondent had legitimate and ongoing concerns in relation to a number of
areas where the applicant was unable to complete his duties effectively and efficiently in the manner normally expected of a
senior manager. Indeed, the evidence was clear that the applicant was incapable of even meeting the demands of the lower
level position of Transportation Coordinator at Hakea prison.
I find that the applicant was afforded procedural fairness in relation to his termination. The applicant was kept informed by Mr
MacPherson about his performance problems on an ongoing basis and the applicant was given reasonable opportunities to
improve his performance. Several disciplinary discussions were held between the applicant and Mr MacPherson as
demonstrated by Exhibits R6, R8 and R9. I find that prior to the meeting on 8 November 2001 the respondent gave the
applicant sufficient warning that his job was in jeopardy and that the respondent had serious concerns with the applicant’s
performance and ability to undertake the job for which he was employed.
The applicant tried hard in order to fulfil his role with the respondent and this was acknowledged by Mr MacPherson in his
discussions with the applicant on 8 November 2001 when the applicant was given the opportunity to resign. However, given
the applicant’s inability to adequately fulfil the requirements of his position in my view, and given the applicant decided not to
resign, it was not unreasonable for Mr MacPherson to terminate the applicant’s contract of employment. Further, given the way
in which the MOJ contract operated and that penalties applied when breaches of the contract occurred it was not unreasonable
for the respondent to be concerned that this contract would be threatened by having the applicant remain in its employment.
Even though the applicant was terminated without notice, as it was common ground that subsequent to termination the
applicant was paid four week’s pay in lieu of notice, I am of the view that this payment of notice was appropriate in the
circumstances.
On this basis I do not believe the applicant was unfairly terminated either procedurally or substantively.
In relation to the applicant’s claim for a denied contractual benefit in relation to underpayment of wages I accept the evidence
of Mr MacPherson that the applicant was employed on a nine month contract which attracted an annual salary of $60,000 to be
paid on a pro rata basis. This was corroborated by Exhibit R2 which confirms the payment of a pro-rated salary of $60,000 per
annum to the applicant. In addition, the applicant’s letter of appointment (Exhibit A1) makes reference to a number of
entitlements specified on an annual basis being pro-rated over a nine month period.
I do not accept the submissions made on behalf of the applicant that the applicant was confused about what he should have
been earning and therefore did not complain about his salary for the duration that he was employed with the respondent.
Further, I also find, on balance, that the applicant was sent a letter from Dunhill Management Services Group confirming
further details of his contract of employment and confirming a base annual salary of $60,000 (Exhibit R2). In my view the
applicant accepted the rate he was paid based on what was indicated to him, that a $60,000 base salary paid per annum would
be paid to him pro rata over a nine month period. On that basis it follows that the applicant is not due any monies pursuant to
his contract of employment for any underpayment of salary.
In relation to the applicant’s claim for a denied contractual benefit of the remainder of the applicant’s nine month fixed term
contract, when applying the relevant authorities, I find that the applicant is not owed the balance of his nine month contract.
Even though the applicant’s contract of employment did not contain an express provision allowing for the applicant’s contract
of employment to be terminated prior to the expiration of nine months, as I have found that the applicant misconducted himself
by not fulfilling the requirements of the senior management position for which he was employed, and for which he held
himself out to have the required skills, it was thus appropriate for the respondent to terminate the applicant’s contract of
employment when the respondent did even though his contract of employment was for a fixed term. In my view, as the
applicant was not in a position to meet the requirements of his contract of employment the applicant repudiated his contract of
employment with the respondent.
On this basis, the applicant is not entitled to any claim for the balance of his fixed term contract.
An Order will now issue dismissing the application.
_________
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2002 WAIRC 07148
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ROBERT A JAMES, APPLICANT
v.
AUSTRALIAN INTEGRATION MANAGEMENT SERVICES CORPORATION PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 9 DECEMBER 2002
FILE NO/S.
APPLICATION 2119 OF 2001
CITATION NO.
2002 WAIRC 07148
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal and denied contractual benefits dismissed.
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr G McCorry (as agent) on behalf of the applicant and Ms M Saraceni (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07005
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
HO SOI KOW , APPLICANT
v.
SUNCITY INVESTMENTS PTY LTD T/A HUNGRY SPOT DELI/TAKEAWAY, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 14 NOVEMBER 2002
FILE NO.
APPLICATION 1249 OF 2002
CITATION NO.
2002 WAIRC 07005
_________________________________________________________________________________________________________
Result

Applicant dismissed unfairly
Contractual benefits claim granted in part

Representation
Applicant
Mr S K Ho
Respondent
Mr U Kumar
_________________________________________________________________________________________________________
1

2

3

4

Reasons for Decision
This is an application made pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”). The
applicant Mr Ho Soi Kow commonly referred to as Mr Robert Ho, was employed by the respondent, he says, as a Night Duty
Manager/Food and Beverage Supervisor from 28 January 2002 to 15 June 2002. His duties on his evidence were that of
supervision of staff, staff co-ordination, staff training, stock control and the preparation and service of food. He was employed
for 38 hours a week and it is common ground that he was paid $500 net per week. Mr Ho says he was employed on a
permanent full time basis and his conditions were governed by the Restaurant, Tearooms and Catering Workers’ Award.
The director of the respondent company, Mr Uday Kumar, referred to as Mike Kumar, advised in the Notice of Answer and
Counterproposal and at hearing that the respondent company, of which he was a director, was Sun City Investments Pty Ltd
which trades as Hungry Spot. The business operates from 147 Walcott Street, Mt Lawley and predominantly prepares and sells
takeaway food and beverages. Mr Kumar purchased the business in early 2002 and at that time continued to employ Mr Ho on
night shifts for 4 days a week. Mr Ho had been employed in the same business for approximately 13 years prior to Mr Kumar
purchasing the business.
The applicant seeks from this application the following—
•
Holiday pay for the time he has worked for the respondent, ie approximately 20 weeks.
•
$150 which Mr Ho says was deducted from his pay for being absent due to illness one night.
•
5 weeks payment in lieu of notice.
•
Superannuation.
These matters were not specified in the application; albeit Mr Ho claimed “his entitlements due under the Restaurant, Tearoom
and Catering Workers’ Award”. Mr Ho is not seeking compensation and is not seeking reinstatement. It is clear from hearing
that the relationship between the parties has broken down in any event and cannot be retrieved. Reinstatement would not be
practicable.
There are many points of contention between Mr Ho and Mr Kumar including whether Mr Ho’s employment was covered by
an award, whether he was dismissed or resigned, the adequacy of his performance, and whether Mr Ho was employed as a
casual employee. The contract was a verbal contract and arose, on Mr Ho’s undisputed evidence, when Mr Kumar and his wife
took over the business. Mr Kumar simply indicated to Mr Ho to continue as usual for the next three months. It is common
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ground that Mr Ho asked for and received an increase in wages to $500 net per week. These details appear to be the total of the
contractual discussions.
The entitlement to superannuation was effectively not covered in evidence by either party. Irrespective the monies sought
clearly are not part of the contract other than under the Commonwealth superannuation guarantee provisions and enforcement
of that payment, if in fact it has not been paid, is not for the Commission.
The issue in respect of notice payment concerns whether Mr Ho was a casual employee and whether his services were
terminated. Given his length of service with the respondent, his position, his age and the fact that there was no provision for
notice in the contract, then the amount of notice that should have been paid, if in fact it was due, was two weeks as per section
170CM of the Workplace Relations Act 1996.
I have no doubt that Mr Ho was not a casual employee and that Mr Kumar operated under a misapprehension in that regard.
Mr Kumar says that the previous owner advised him that Mr Ho was a casual employee. Mr Kumar referred also to the
business details that he was given by the business broker. These details are appended to a letter to the Commission of
1 November 2002. The document refers to the business employing 14 casual staff. Mr Ho says that he was a fulltime,
permanent employee with the previous owner and continued in this capacity with the respondent. I do not rely on this
evidence. However, it is common ground that Mr Ho worked 38 hours per week and was rostered to work the same four nights
each week. That pattern of work continued unchanged whilst Mr Ho worked for the respondent. Mr Kumar advised Mr Ho that
he intended to reduce his hours, and Mr Ho likewise advised Mr Kumar that he could not do so as he was a fulltime, permanent
employee. That change never eventuated as the employment ceased.
In Serco (Australia) Pty Ltd v John Joseph Moreno 76 WAIG 937 @ 939 the Full Bench said as follows—
“Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These may
include the classifying name given to a worker and initially accepted by the parties, the provisions of the relevant award,
the reasonable expectation that work would be available to him, the number of hours worked per week, whether his
employment was regular, whether the employee worked in accordance with a roster published in advance, whether there
was reasonable mutual expectation of continuity of employment, whether the notice is required by an employee prior to
the employee being absent on leave, whether the employer reasonably expected that work would be available, whether the
employee had a consistent starting time and set finishing time, and there may be other indicia.”
The evidence is clear that the arrangement, when Mr Kumar took over the business, was for Mr Ho to continue working as he
had done. There is a mention of three months by Mr Ho but there is no suggestion that that was to be a point of review in the
contract. Mr Kumar’s impression was that Mr Ho was a casual worker previously and continued to be so. He takes that from
advice from the business broker and the previous owner. There does not appear to have been any discussion with Mr Ho about
that, other than to increase his wage from $450 to $500 net per week. Mr Ho says that his entitlements to leave were paid out
by the previous employer. I have only his oral evidence about this and having heard that evidence I do not consider it to be
reliable.
The difficulty is that Mr Ho’s pattern of work does not sustain a finding that he was in fact casual. The award, if it applies, and
I will turn to that later, refers to a casual employee as one who is “engaged and paid as such”. Under the award, the
engagement is by the hour and the payment is calculated on an hourly rate with varying loadings depending on the days
worked. Mr Ho was engaged on a “continue as you are” approach. He was on a set, agreed weekly wage. His work was both
regular and ongoing, with set hours and start and finish times. In all the circumstances Mr Ho was not a casual employee and I
so find.
The next issue which I need to address is whether Mr Ho was terminated or whether he resigned. I do not go to all of the
evidence much of which it is my clear impression cannot be relied upon. The evidence of both Mr Ho and Mr Kumar has a
number of inconsistencies which leads me to treat cautiously the separate version of events. Mr Ho says that he was spoken to
only once by Mr Kumar about giving free garlic bread to a customer. He later under questioning by the Commission says that
Mr Kumar raised the subject 3 or 4 times. Mr Kumar complains about Mr Ho’s attitude in that he would not do as instructed
and instead wanted to run things his own way. Having seen both men give evidence, I consider this to be a probable
explanation and a prime source of the tension in the relationship. In light of that, and other incidents eg the desire by Mr
Kumar to reduce Mr Ho’s hours, the relationship in my view was bound to continue to breakdown and finally terminate.
Mr Ho says that on Saturday 15 June 2002 when he arrived at work he was told by Mr Kumar that he was sacked and that he
had no time for him anymore. Mr Kumar says that Mr Ho arrived at work on that evening and advised him that he was not
interested in working for him anymore and demanded his pay. On one version of events there was a dismissal, on the other a
resignation. There is a difference of evidence as to the days of the week which Mr Ho worked. Mr Ho says that he worked
Saturday to Tuesday. The store traded 24 hours a day, seven days a week (as per the business broker’s details). The respondent
says that Mr Ho worked Thursday to Sunday. In the respondent’s Notice of Answer and Counterproposal, which Mr Kumar
attested to at hearing, he says that he called Mr Ho at home on Wednesday 12 June 2001 (which must be 2002) to complain
about his performance given a report by another staff member. Mr Ho says this conversation occurred on the Thursday and
related to not changing the cooking oil, and it was not necessary to do so. Mr Ho said that he would see Mr Kumar on the
Saturday, presumably his next rostered day on Mr Ho’s evidence. Mr Kumar in his answer says that he rang Mr Ho again on
the Friday. He complains that he could only speak with a family member, not that Mr Ho might not have attended for work
when required. On Mr Ho’s evidence his days off were Wednesday, Thursday and Friday. It can be inferred from Mr Kumar’s
evidence that Mr Ho was to work on Thursday and Friday. This is unless Mr Kumar thought that Mr Ho was absent from work
without authorisation which is not his evidence, or that Mr Ho was at that time somehow on reduced hours. This appears less
likely as he complains strongly at hearing that Mr Ho refused to accept a reduction of hours and Mr Kumar gave no indication
that he had in fact advised Mr Ho not to attend at work. In short, I consider that it is more likely that Mr Ho attended for work
on that Saturday evening as normal. Having accepted Mr Ho’s version in this respect I also consider it more likely that he was
dismissed by Mr Kumar on that day as Mr Kumar had had enough of Mr Ho’s poor “attitude” as he perceived matters. It is
common that Mr Ho ceased employment at the commencement of his shift on that Saturday. I can find no reason in the
evidence to conclude that Mr Ho simply attended work that day to collect his pay as Mr Kumar would have it. The events
leading to that day do not support such a conclusion either. Mr Kumar had been telephoning Mr Ho to complain about various
issues and Mr Ho advised that he would speak to him on the Saturday. Mr Ho says that in one conversation he told Mr Kumar
that if he wanted to sack him he would have to pay him notice. I accept this version of events.
Mr Ho’s dismissal should have been with notice and the absence of notice is an aspect of unfairness in the termination. The
complaints made by Mr Kumar were not sufficient to warrant summary dismissal. However, I have no doubt that Mr Ho
wanted to continue to perform his duties as he had always done and in his view had been effective. The difficulty he faces is
that on his own evidence he was not obeying the instructions of his employer, and albeit he did not agree with some of these
instructions, they cannot be said to be unreasonable. For example, Mr Ho did not cease giving out free food as instructed
because he considered it to be good customer relations. I find that the dismissal was also unfair in that Mr Ho should have been
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warned that his employment was in jeopardy. Having said that I am confident that the relationship would not have lasted. Mr
Ho does not seek compensation and I take that matter no further.
Mr Ho says that his employment was covered by the Restaurant, Tearooms and Catering Workers’ Award and Mr Kumar is
unaware but disputes this. He says Mr Ho was not covered by an award and there was no workplace agreement in force. The
applicant has supplied no other evidence or submission that he is covered by this award and as a consequence I take that matter
no further. Mr Ho was otherwise entitled to annual leave and sick leave as an implied term of his contract arising from the
Minimum Conditions of Employment Act 1993, as he was not in my view a casual employee. The Industrial Appeal Court in
BGC (Australia) Pty Ltd v Phippard 82 WAIG 2013 @ 2016-7 held that leave implied into a contract under that Act is
therefore a benefit of the contract of employment within the meaning of s23A(1)(a) of the Industrial Relations Act. Hence the
Commission has jurisdiction to deal with the claim.
I calculate the annual leave in accordance with s23 of the Minimum Conditions of Employment Act 1993 as follows—
4weeks x $500 by 20/52 = $769.23
It is the uncontested evidence of Mr Ho that Mr Kumar deducted $150 from his final pay due to him being ill on one day just
prior to his dismissal. I accept this evidence and have no evidence to the contrary. Presumably Mr Kumar made the deduction
on the wrong presumption that Mr Ho was a casual employee. That amount is then payable to Mr Ho.
Finally, as stated the period of notice is payable and would equate to two weeks, ie $1,000 net. In total the contractual benefits
due to Mr Ho are $1,919.23 net and an order will issue to that effect.
_________

2002 WAIRC 07085
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
HO SOI KOW, APPLICANT
v.
SUNCITY INVESTMENTS PTY LTD T/AS HUNGRY SPOT DELI/TAKEAWAY,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DATE OF ORDER
MONDAY, 25 NOVEMBER 2002
FILE NO.
APPLICATION 1249 OF 2002
CITATION NO.
2002 WAIRC 07085
_________________________________________________________________________________________________________
Result

Applicant dismissed unfairly
Contractual benefits claim granted in part

Representation
Applicant
Mr S K Ho
Respondent
Mr U Kumar
_________________________________________________________________________________________________________
Order
HAVING heard Mr S K Ho on his own behalf and Mr U Kumar for the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby(1) DECLARES that the applicant, Mr Robert Ho, was unfairly dismissed by the respondent on the 15th day of June
2002;
(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay, as and by way of a denied contractual entitlement, the amount of
$1,919.23 net to Mr Robert Ho.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07038
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER A LIVERMORE, APPLICANT
v.
POLYFLOR AUSTRALIA PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 19 NOVEMBER 2002
FILE NO.
APPLICATION 1398 OF 2002
CITATION NO.
2002 WAIRC 07038
_________________________________________________________________________________________________________
Result
Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant
Mr R. Clohessy (as agent)
Respondent
Mr A. Lewis
_________________________________________________________________________________________________________
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Reasons for Decision
Mr Livermore was employed as a storeman for the respondent in the Perth warehouse of the respondent’s operations. His
employment commenced on 3 September 2001. He claims his dismissal on 31 July 2002 was harsh, oppressive and unfair. He
seeks reinstatement. He also claims that it was a term of his contract of service that he be paid a bonus for achieving budget for
the year. Both applications are opposed.
I turn to deal firstly with the claim of unfair dismissal. The decision to dismiss Mr Livermore was made by Mr Cotton who is
the WA State Manager of the respondent. His evidence, as relevant to my findings, is that on 31 July 2002 he already prepared
a letter of warning. The letter of warning (which became exhibit A3) related to Mr Livermore having sent extra product over
and above the order quantities to customers without checking with management first. The extra product wasted was considered
to be excessive and covered deliveries made against docket numbers 62489, 62801 and 62858. In the course of that day, whilst
looking for other documents, Mr Cotton came across a document with Mr Livermore’s handwriting on it. He found the
document in an archive file in the warehouse office. The document was an examination of the three docket numbers concerned
and listed the square meterage ordered and the square meterage despatched. Mr Cotton’s evidence is that this particular
document (which became exhibit R1) was a document Mr Cotton himself had created approximately a fortnight earlier on his
own laptop computer. He had printed off only one copy of that document for his own consideration and had hidden it under his
laptop computer in his office. His own copy was still under his laptop computer when he found the document with
Mr Livermore’s handwriting on it.
Mr Cotton’s evidence is that he had never given Mr Livermore a copy of that document. He had never himself sent it to head
office nor given it to, or discussed it with, any other person at all. Mr Cotton’s evidence is that in his opinion there was no
other way for Mr Livermore to have had access to the document other than by taking it from his office and making a copy.
Mr Cotton regarded that act as a complete breach of trust on the part of Mr Livermore. Mr Cotton’s evidence is that he was
trying to manage Mr Livermore rather than reprimand him but finding that document was “the straw that broke the camel’s
back”. He typed up both a further written warning regarding stealing paperwork (exhibit A4) and also a letter of termination
effective immediately (exhibit A2). The letter of termination indicates that two weeks’ severance pay will be paid as required
by terms and conditions of employment and holiday pay will also be paid. He met with Mr Livermore and in succession
handed him the warning originally prepared for him, which he briefly discussed with him, and then the second warning, which
he briefly discussed with him and then the letter of termination.
From Mr Cotton’s evidence I conclude that the primary reason for Mr Livermore’s dismissal was the belief of Mr Cotton that
Mr Livermore had been into his office, taken the document he had prepared, copied it and returned the original. In Mr Cotton’s
mind, this was stealing paperwork from his office. Although Mr Clohessy, in his submissions, drew a distinction between
whether Mr Cotton’s document could have been stolen if it was still in his possession, and by implication that it was therefore
not appropriate to accuse Mr Livermore of “stealing” the document, I am quite satisfied in my mind that in Mr Cotton’s mind
at the time the issue was Mr Livermore having entered his office and copied a document.
Given that this is the primary reason for Mr Livermore’s dismissal, it is to this reason I principally turn.
In doing so, I acknowledge the context in which Mr Cotton made his decision. That context includes at least three occasions
when Mr Cotton spoke to Mr Livermore about absences (two of which were absences due to illness), a written warning of
19 July 2002 in relation to two matters (an order for NT mobiles where Mr Livermore used a courier without notifying
management and not following delivery details for an order despatched to a different location than that specified on the
despatched docket) (exhibit 8), and a warning on 5 July 2002 which, on Mr Cotton’s evidence, was given to Mr Livermore and
on Mr Livermore’s evidence was in fact withdrawn by Mr Cotton (exhibit R2). In the words of Mr Cotton, the context in
which he made his decision was that he had an ongoing problem with Mr Livermore in order to get him to “lift his game”.
Mr Livermore gave evidence regarding the document which Mr Cotton found. Mr Livermore acknowledges that he did have
the document and that it is his handwriting on the document. His evidence, however, is that he had received a tip-off from an
unnamed person in the respondent’s head office in Melbourne telling him to watch his step. He had received a copy of this
document in the mail in an envelope addressed to him. He opened the mail in the morning and thus he received the document.
When cross-examined, Mr Livermore was unsure when he received the document but he thought it was on the preceding
Monday, a couple of days before 31 July 2002. Mr Livermore also stated he had regular reasons to visit Mr Cotton’s office, for
example to use the stapler or to retrieve the calculator. In order to keep track of orders, some of which may have been in Mr
Cotton’s office, he would hunt for them. In some days he might go into Mr Cotton’s office two to three times, on other days he
would not go into the office at all.
After considering all of the evidence, I have not been persuaded by Mr Livermore that he did receive the document in the
manner in which he states. Rather, I found quite persuasive Mr Cotton’s evidence that he created the document himself on his
own laptop computer. I accept Mr Cotton’s evidence that he had not sent the document anywhere and that he merely ran off
one copy of the document for his own use. I find it quite unlikely, therefore, that this same document was sent from Melbourne
to Mr Livermore. On balancing the evidence, I find it more likely than not that Mr Livermore did go into Mr Cotton’s office,
as he has stated from time to time that he does, and copied the document.
I also find on the evidence that he had no business in doing so. Even if I was to accept that there may be a reason to enter Mr
Cotton’s office in order to retrieve a stapler or even to look for an order form (and I am not necessarily accepting that this was
necessary) there can be no excusing taking the document and copying it.
The act of doing so was an act of misconduct on the part of Mr Livermore. While I accept that it is not every act of misconduct
which will justify dismissal, I quite understand Mr Cotton’s comment that, for him, the discovery of his document with Mr
Livermore’s handwriting on it represented for him a complete breach of trust between him and Mr Livermore. It is essential
that Mr Cotton have trust and confidence in his employees and I find that Mr Livermore’s act breached that trust. In the context
of the evidence overall, I am not persuaded that Mr Livermore’s dismissal was unfair.
In reaching this conclusion, I acknowledge that it is unusual for an employer to both warn an employee about an act, and then
dismiss the employee for that same act. I suspect that Mr Lewis is quite justified in his comment before the Commission that if
there is an area of weakness in the respondent’s position it is in more adequately explaining the procedures which need to be
followed in either disciplinaring or dismissing an employee.
In the circumstances of this case, the mere fact that Mr Cotton’s procedures may not have been perfect is only one factor that
the Commission is to take into account. In some circumstances the failure to follow a fair procedure may render a dismissal
unfair. In the circumstances of this case, the procedure followed by Mr Cotton does not convert what is otherwise an eminently
fair dismissal into a dismissal that was harsh, oppressive or unfair. The reason why I say that the dismissal was eminently fair
includes the consideration that the respondent did not dismiss Mr Livermore without paying him his entitlements. In fact,
Mr Livermore was dismissed with payment of entitlements.

82 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3301

I similarly conclude that even though Mr Cotton ought to have spoken to Mr Livermore regarding his belief that Mr Livermore
had “stolen” the document prior to making up his mind whether or not to dismiss Mr Livermore, thus ensuring that he took into
account Mr Livermore’s explanation, I am not persuaded that on this occasion had Mr Cotton given Mr Livermore an
opportunity to explain his position, it would have made any difference to the outcome. Mr Livermore’s explanation, as given
before me in court, is most unlikely to have caused Mr Cotton to have reached any other decision other than the one he did
reach. It was the correct decision.
15 For all of those reasons, Mr Livermore’s application that his dismissal was unfair is now dismissed.
16 The other claim before the Commission from Mr Livermore is that he has not been paid the bonus to which he claims he was
entitled. I find the evidence about this to be as follows. Mr Livermore was appointed in accordance with a letter handed to him
(exhibit A1). That letter, from Mr Lewis who was then State Manager, set out the terms of employment under the headings of
position, commencement date, salary, annual leave, superannuation and sick leave. The letter prescribed a three month trial
period and termination by either party with two weeks’ written notice or the giving or forfeiture of two weeks’ pay in lieu as
the case may be.
17 Significantly, the letter contains no reference to a bonus. Mr Livermore’s evidence is that his entitlement to the bonus derives
from a conversation which he had with Mr Lewis. Mr Livermore’s evidence is that at the time Mr Lewis handed him the
conditions of employment document to sign, he mentioned that the bonus would be payable and the basis of the bonus.
18 Mr Lewis, who appeared as the representative of the respondent in these proceedings, elected not to give evidence and Mr
Clohessy, quite properly, submitted that accordingly Mr Livermore’s evidence on this point is unchallenged. Whilst Mr
Clohessy’s submission is correct, and sworn evidence is to be given greater weight than unsworn statements from the bar table,
Mr Livermore’s evidence needs to be considered in the context of the evidence as a whole. The evidence as a whole includes—
(1)
Mr Cotton’s evidence that, in his case, his entitlement to the bonus is reflected in his written conditions of
employment;
(2)
That the present storeman is not entitled to the bonus.
19 Furthermore, Mr Lewis’ cross-examination of Mr Livermore on the applicability of the bonus shows Mr Livermore’s evidence
is contested. In the context of the evidence, the absence of a bonus in Mr Livermore’s written conditions of employment is
most significant. I am not persuaded on balance that Mr Livermore’s evidence establishes that it is more likely than not that he
has an entitlement to the bonus. I find it is more likely that if he had an entitlement to a bonus it would have been included in
the written conditions of employment. This was the case in respect of Mr Cotton. It is the case in relation to the present
storeman, whose written conditions of employment were prepared by Mr Cotton. In the absence of an actual entitlement, his
claim must be dismissed and I order accordingly.
20 An order therefore issues that the application be dismissed.
_________
2002 WAIRC 07039
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PETER A LIVERMORE, APPLICANT
v.
POLYFLOR AUSTRALIA PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
TUESDAY, 19 NOVEMBER 2002
FILE NO.
APPLICATION 1398 OF 2002
CITATION NO.
2002 WAIRC 07039
_________________________________________________________________________________________________________
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Result
Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant
Mr R. Clohessy (as agent)
Respondent
Mr A. Lewis
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr R. Clohessy (as agent) on behalf of the applicant and Mr A. Lewis on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
(1)
THAT the claim of unfair dismissal is hereby dismissed.
(2)
THAT the claim that Peter Livermore is entitled to a bonus payment under his contract of service is hereby
dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2002 WAIRC 06968
PARTIES

CORAM
DATE
FILE NO.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
NARELLE TONI LOUD, APPLICANT
v.
J & C DELLA FRANCA T/AS SCOTTIES HARDWARE, RESPONDENT
COMMISSIONER J L HARRISON
TUESDAY, 12 NOVEMBER 2002
APPLICATION 499 OF 2002
2002 WAIRC 06968
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_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant
Ms N Loud on her own behalf
Respondent
Mr J Della Franca
_________________________________________________________________________________________________________
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Reasons for Decision
This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”) whereby Narelle Toni Loud
(“the applicant”) claims she was unfairly dismissed from her employment with J & C Della Franca trading as Scotties
Hardware (“the respondent”) on 6 March 2002. The respondent claims there was no unfair dismissal as the applicant was
terminated for a valid reason.
Evidence
The applicant gave evidence in support of her claim. The applicant commenced employment with the respondent on
28 October 2000. The applicant was employed to work in the respondent’s hardware shop located in Pemberton. Her duties
included ordering stock, opening and closing the hardware shop, and pricing and stocking goods. At the end of each day she
generated a written summary of the day’s takings. She gave the day’s takings to the respondent’s Principal, John Della Franca,
so that he could undertake the daily banking.
The applicant was initially employed to work as a Shop Assistant but when her mother Cynthia Della Franca stopped working
as Manager of the hardware shop in July 2001, the applicant took over this role. The applicant worked 40 hours per week on a
full-time basis Monday to Friday and received superannuation payments and annual leave entitlements. She was paid
$437.00 nett per week.
Subsequent to Ms Della Franca finishing work at the hardware shop two casual employees were employed to work along side
the applicant. Mr Della Franca occasionally assisted in the shop during the week, and as the hardware shop was open seven
days per week he worked on the weekends.
Approximately one week before the applicant was terminated she became aware that a job advertisement had been posted at
the Manjimup Job Network Centre for someone to work at the respondent’s shop.
On the night of 5 March 2002 Mr Della Franca visited the applicant’s house at approximately 10.00pm. He told the applicant
that he could no longer afford to pay her wages. The applicant responded by saying that she understood he had advertised for
someone else to work in the hardware shop. Mr Della Franca replied that a manager had to be employed as the shop was not
making money. The applicant understood that at this point she had been terminated from her employment with the respondent.
The following day the respondent paid the applicant outstanding wages for the previous week that she had worked, plus she
was paid for working on 5 March 2002. No other wages or entitlements were paid to the applicant. Whilst the applicant was in
the shop receiving her final pay, she observed a new person working there.
The applicant gave evidence that she was given no warnings in relation to her performance or behaviour whilst she was
employed by the respondent.
The applicant was not seeking reinstatement as she believed the relationship of trust between herself and the respondent had
broken down. The applicant gave evidence that she had applied for a number of positions however jobs were difficult to find in
a small place particularly given the allegations raised about her by Mr Della Franca. Since termination and up to the time of
hearing the applicant has been receiving Centrelink payments and earned $10486 gross undertaking casual employment.
Cynthia Della Franca gave evidence. She is a part owner of the hardware shop. Ms Della Franca confirmed that approximately
one week prior to the applicant being terminated the respondent advertised for a new employee to work in the hardware shop.
John Della Franca gave evidence on behalf of the respondent. He confirmed that the respondent employed the applicant from
October 2000. He also confirmed that the applicant worked as the respondent’s Manager from July 2001 when Ms Della
Franca stopped working in the hardware shop.
Mr Della Franca confirmed that his hardware business sold small hardware items and operated gas contracts. His duties
included picking up supplies and delivering goods. He confirmed that he worked in the hardware shop on the weekends and
occasionally during the week and banked the shop’s takings on a daily basis.
In October 2001 Mr Della Franca became aware of problems with the hardware shop’s cash flow. It was his view that
outgoings did not match the profit margins that he should have been receiving from the shop. A draft report into the business,
completed at the end of 2001, demonstrated that the respondent’s business had suffered a loss of approximately $25,000 during
the period from 1 July 2001 to 31 December 2001 (Exhibit A4). This loss was assumed by Mr Della Franca to be
approximately $100 per day in cash which he claimed was being stolen from the shop. It was his view that the applicant was
responsible for stealing this money. This led to Mr Della Franca visiting the applicant on 5 March 2002 and informing her that
because of the financial situation of the hardware shop, the respondent could no longer afford to continue employing her. Thus,
he terminated the applicant on that date.
Mr Della Franca stated that the hardware shop continues to experience ongoing financial difficulties. He stated that since the
applicant had left he discovered Boral gas contracts that were not paid which should have been, and that the cash for these
payments was missing However, under cross examination Mr Della Franca agreed that some of these payments could have
been made by EFTPOS and not cash.
Mr Della Franca tabled letters documenting an unpaid account in relation to a debt the respondent owed to John Danks & Son
Pty Ltd (Exhibits A1 and A2). Mr Della Franca conceded that this debt had been ongoing since September 2000. He also
confirmed that he did the hardware shop’s banking daily at approximately 3.00pm each day. He confirmed that when he
worked at the hardware store on weekends he could not generate a computer print out of the day’s takings. Accordingly he
wrote out a summary of sales and this list was later transferred onto the computerised register. Mr Della Franca confirmed the
applicant was not the only person who had a key to the shop and that other employees besides the applicant worked at the
hardware shop for part of the time the applicant was employed by the respondent.
Mr Della Franca stated that whilst the applicant was employed by the respondent he did not raise any issues with her in relation
to discrepancies in the respondent’s business accounts and that no warnings were given to the applicant in relation to her
employment.
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He claimed that the respondent had sustained a loss of approximately $1856 during the period November 2001 to March
2002 however, he was unable to provide documentation to substantiate this loss.
Credibility
I carefully observed the witnesses when they gave their evidence. I have no reason to doubt the evidence of the applicant and
Ms Della Franca. They gave their evidence in a clear, honest and forthright manner and to the best of their recollection. On that
basis I accept their evidence.
I do not have the same confidence in the evidence given by Mr Della Franca. Mr Della Franca was not able to be specific about
the serious allegations he was making in relation to the applicant. He was not able to provide any substantial and compelling
evidence to corroborate his assertion that the applicant had stolen money from the hardware shop which was the basis on
which he had terminated the applicant. He tabled an unsigned, draft document purporting to be a summary of the respondent’s
parlous financial position. In my view Mr Della Franca’s evidence in regard to the allegations concerning the applicant stealing
from the business lacks validity as he could not provide any proof whatsoever that the applicant had stolen money from the
respondent. Further, he banked the shop’s takings each day and would have been aware of any regular shortfall in the shop’s
takings. Also, Mr Della Franca conceded that other employees besides the applicant worked in the shop at the same time as the
applicant. In my view his evidence in relation to this issue should not be believed. On this basis, where the evidence of the
applicant and the respondent conflicts I accept the evidence of the applicant.
Issues
The test for determining whether a dismissal is unfair or not is well settled. The question is whether the respondent acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous W.A. Branch
(1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair. Whether
the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the meaning of the
Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an employment contract
in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mourtiz (supra), Kennedy J
observed that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be
considered when determining whether the dismissal was harsh or unjust.
Findings and Conclusions
On the evidence given and based on my views on witness credibility I make the following findings.
I find that the applicant was employed by the respondent between 28 October 2000 and 5 March 2002 as a Shop Assistant and
later Manager of the respondent’s hardware shop in Pemberton. The applicant worked on a full-time basis and was paid a
weekly wage of $540 gross.
Whilst the applicant was employed by the respondent she undertook her duties to the best of her ability. During her
employment with the respondent she was not warned about her performance nor was any issue raised with her about any
problems in relation to the respondent’s takings.
I find that the applicant worked alongside other employees at various times whilst she was employed by the respondent.
Approximately one week prior to the applicant being terminated the respondent advertised for and later appointed a Manager
to take the over the applicant’s job. Given this appointment, in my view the respondent had the financial capacity to employ
the applicant at the time she was terminated.
I find that in the evening of 5 March 2002 the applicant was terminated without notice by Mr Della Franca when he told the
applicant that she was dismissed because the respondent could not afford to keep her employed. Mr Della Franca had the view
that the applicant should be terminated because he believed she had been stealing from the hardware shop’s takings. I find the
respondent was unable to justify the basis upon which he had formed this view. Thus, I find there was no valid reason for the
respondent to terminate the applicant.
I find that the applicant was denied procedural fairness in relation to her termination. No notice was given that she was to be
terminated, nor was the applicant paid any monies in lieu of notice on termination. There was no opportunity for the applicant
to negotiate alternatives to termination nor was the applicant given the opportunity to refute the respondent’s belief that she
had been stealing from the respondent.
When applying the relevant legal authorities I find the applicant was unfairly terminated, both substantively and procedurally.
She was not afforded ‘a fair go all round’.
Reinstatement is not being sought by the applicant. I am satisfied on the evidence that the working relationship between the
applicant and respondent has broken down such that an order for re-instatement would be impracticable. It is also clear on the
evidence that the applicant has satisfied the onus on her to seek out alternative employment. I am satisfied the applicant took
reasonable steps to mitigate her losses.
I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
I accept the applicant has had difficulty in obtaining full-time ongoing employment given that she lives in a small town, and
given the accusations made against her by Mr Della Franca.
I find that the applicant had a reasonable prospect of ongoing work with the respondent if she had not been unfairly terminated.
The respondent continues to trade and the applicant’s position was filled when the applicant was terminated. On this basis it is
my view that had the applicant not been unfairly terminated she would have had an expectation of ongoing employment with
the respondent for at least twelve months. Having regard to all of the circumstance of the case I conclude that the applicant
should be compensated for her loss to the fullest extent possible, subject to the cap in s.23A(8) of the Act.
I find the applicant’s loss to be as follows—
Lost wages for 12 months (in my view a reasonable time for the applicant to have remained working with the respondent);
52 weeks by $540 equals $28,080. From this I deduct $10486 in earnings that the applicant has been paid since termination.
The sum I have identified as being lost equates to more than the equivalent of six months’ remuneration. As s.23A of the Act
caps the awarding of compensation at six months’ remuneration, I therefore order that an amount of six months’ remuneration,
being $14,040 gross, be paid to the applicant.
An Order will now issue.
_________
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2002 WAIRC 07094
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
NARELLE TONI LOUD, APPLICANT
v.
J & C DELLA FRANCA T/AS SCOTTIES HARDWARE, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 28 NOVEMBER 2002
FILE NO/S.
APPLICATION 499 OF 2002
CITATION NO.
2002 WAIRC 07094
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
Order
HAVING HEARD Ms N Loud on her own behalf and Mr J Della Franca on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Narelle Toni Loud by the respondent was unfair and that reinstatement is
impracticable;
2
ORDERS the respondent to pay Narelle Toni Loud compensation in the sum of $14,040 gross within 21 days of
the date of this order.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07019
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHAD JAMES MATTHEWS, APPLICANT
v.
ILUKA RESOURCES LIMITED, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 15 NOVEMBER 2002
FILE NO/S.
APPLICATION 1053 OF 2002
CITATION NO.
2002 WAIRC 07019
_________________________________________________________________________________________________________
Result
Application dismissed. Order issued
Representation
Applicant
Mr C Matthews
Respondent
Mr A Power of counsel
_________________________________________________________________________________________________________
Reasons for Decision
This is an application pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by which the applicant
alleges that the respondent dismissed him unfairly on about 22 May 2002. The applicant seeks by way of a remedy
reinstatement.
2
The respondent objects to and opposes the applicant’s claim.
3
The applicant appeared in person. The respondent was represented by Mr Power of counsel.
4
The Commission heard this matter in Collie on 7 November 2002. After having heard the applicant’s case and the first
witness called by the respondent, the Commission advised the respondent’s counsel that it did not call upon him any
further and announced its decision dismissing the applicant’s claim. The Commission, whilst in outline form summarised
its principal conclusions on the matter, advised the parties that reasons for decision would be published in due course.
These are the Commission’s reasons.
Background
5
The background to this matter is as follows. The applicant was employed as a production operator - advanced at the
respondent’s mineral sands mining and processing in the State of Western Australia. The applicant’s position entailed the
operation of the respondent’s synthetic rutile plant. The applicant’s employment commenced on or about 8 June 1998 and
the employment came to an end on 22 May 2002.
6 The applicant was employed pursuant to the terms of a workplace agreement under the Workplace Agreements Act 1993.
That agreement was for a term from 1 January 2000 to 31 December 2004. Other terms of the workplace agreement
provided specifically at cl 3 that policies and procedures for staff employees applied; referred to the implied terms under
the Minimum Conditions of Employment Act 1993; and conditions in the applicant’s letter of offer of employment were
terms and conditions also.
7
Importantly for the purposes of these proceedings, by cl 7 of the workplace agreement, provision was made for the
referral of unfair dismissal claims to this Commission pursuant to s 7G of the Act (as it then was). This was subject to the
proviso that such a claim was dealt with in the first instance under the respondent’s “fair treatment” procedure. The
Commission was prepared to therefore accept that the matter was within the Commission’s jurisdiction.
1
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By his statement of claim the applicant said he did not at any time leading to his dismissal, breach his contract of
employment with the respondent and moreover, said that the process engaged by the respondent to dismiss him was itself
unfair.
9
For its part, the respondent denied the allegations of the applicant and said that the applicant was fairly dismissed for theft
of the respondent’s property and also because of the applicant’s conduct in relation to a subsequent investigation into that
matter.
Evidence
10 The applicant gave evidence that on or about 8 May 2002 he overheard a discussion in the mechanical workshop about a
length of rope being damaged by acid. He saw the rope on this day but denied that he actually inspected it. The following
day on 9 May at about midnight on night shift, whilst engaging in a “sample run”, the applicant took the piece of rope
concerned. He placed the rope in the rear of a utility vehicle. I should pause at this point to note that it was common
ground that this rope was some 220m long and 16mm in diameter. There was a suggestion put by the respondent to the
applicant, which he did not challenge, that the rope was valued at approximately $160 and had been specifically
purchased by the respondent for the purposes of a recent shut down maintenance task and would be kept for future such
tasks.
11 The applicant testified that at the time he took the rope, nobody else was in the vicinity. The applicant continued on the
sample run but ultimately drove the vehicle some distance south of the plant area to a location described as the “v notch”
and “stashed” the rope in the bush at that location. The applicant admitted that he did so for the purposes of stealing it. He
also admitted that he took the rope late at night because he knew nobody would be around to see him. Also, that the “v
notch” location was relatively remote and there was minimal prospect of anyone travelling to that area and seeing it.
12 Within the next day also, it was apparent that the rope was missing and supervision raised the matter with personnel on D
shift, of which the applicant was a member. The applicant was approached by his supervisor Mr Evans, who was also on
the evidence a friend of the applicant, and asked as to whether he knew anything about the missing rope. The applicant
testified he responded in the negative and said words to the effect “why would I want to take the rope I had 300 fathoms
of rope at home”. Earlier that shift, the matter of the missing rope had apparently also been raised, and employees advised
that if anyone had the rope it should be returned. The applicant admitted that he answered Mr Evans’ questions about the
rope in the way he did, so as Mr Evans would be left in no doubt that the applicant was telling the truth.
13 Some days later on or about 15 May 2002, the applicant was approached by another supervisor Mr Cooper and was asked
if he had brought the rope back. Apparently, Mr Cooper saw the applicant remove the rope. By this time, the applicant
testified that he told Mr Cooper that he had “stashed” the rope at the “v notch”. Mr Cooper then went to look for the rope
and could not find it. They both then went to the “v notch” location but the rope was not there. Apparently Mr Cooper
said to the applicant that he would not lie for or cover up for him in relation to the rope.
14 It was the applicant’s testimony that by this time the fact of him taking the rope was playing on him and he was feeling
upset and ill.
15 In the mean time, apparently the respondent had commenced an investigation into the removal of the rope, which would
involve interviewing all employees on D shift. On 17 May 2002 the applicant was interviewed in the afternoon at the
respondent’s training centre some distance from the site. The applicant was interviewed by management personnel
including the respondent’s human resources manager and was told that the rope incident was being investigated and that
the respondent regarded the matter as serious. The applicant was also informed that the whole of D shift were to be
interviewed. The applicant was also advised that there would be a report made of the investigation to senior management.
16 The applicant accepted in evidence that the respondent did regard the matter as serious and it did occur to him that his
employment might well be in jeopardy at this time. However, despite what he had done, the applicant maintained his
innocence of the removal of the rope and advised those at the investigation interview that he had nothing to do with it.
The applicant also testified that he knew that his whole work crew would go through the investigation and therefore he
would not be caught.
17 I should note, that the applicant freely conceded in his evidence the importance of honesty, not telling lies and upholding
what was described as the “Iluka Way” which apparently is a set of values and principles embraced by the respondent and
its employees. These include honesty, integrity, trust, responsibility and accountability. The applicant conceded in his
evidence that his conduct and approach to this matter was completely contrary to the “Iluka Way”.
18 It also emerged in the applicant’s evidence, that some time after removing the rope from the workshop, he returned to its
location and dragged it behind a utility vehicle to make it look as if the rope had been caught up on a vehicle and dragged
there by accident. The applicant also admitted that up at least to 17 May he had only considered in his mind how to avoid
being caught for what he had done.
19 On or about 18 May 2002 the applicant testified that he contacted Mr Evans and told him that he had taken the rope. The
applicant said he wanted to clear his conscience but was aware that what he had done was a “sackable” offence and had
by this time, a good idea that he was going to be found out by the respondent.
20 On or about 20 May the applicant attended a meeting with representatives of the respondent and had with him a coemployee, Mr McAlister. The applicant testified that he told those present at the meeting that he took the rope to see how
“hot it was” which the Commission understood to mean whether it would be noticed that it was missing. He also told the
respondent’s human resources manager that he did not take another coil of rope present because he had no use for it and
admitted he may have also said because he could not carry it. The applicant testified that he told those present at this
meeting, that he would replace the rope.
21 The applicant also testified that, the human resources manager did refer to the possible involvement of the police,
dismissal or discipline being outcomes also.
22 Later, on 22 May the applicant was requested to attend a meeting with Mr Emslie, the processing manager for the
respondent. The applicant testified he was asked whether he had anything further to add to what he had previously said
and the applicant did not. He was then given a letter dated 22 May 2002 advising him that his employment was to be
terminated effective that day, by payment of four weeks salary in lieu of notice. The reasons referred to in the letter of
termination of employment were the disappearance of the length of rope on or about 9 May 2002 and the applicant’s
conduct thereafter.
23 Whilst the applicant also called evidence from three co-employees Messrs Wilson, McAlister and Tremenhere, I do not
propose to deal with that evidence as it has not assisted the Commission any further.
24 The respondent called Ms Butler the human resources manager for the South West. She testified about becoming aware
on or about 17 May 2002 of the missing length of rope and was involved in initiating and conducting the subsequent
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investigation. Ms Butler detailed the interview of 17 May and her evidence as to the applicant’s responses in that
investigation interview were generally consistent with that of the applicant’s himself. The rest of D shift were also
interviewed and Ms Butler said some of them were extremely upset about the process and having been interviewed in
relation to an allegation of theft.
25 Ms Butler also gave evidence about the “Iluka Way” and the importance of the values that are embodied in it and the
steps taken by the respondent over the last year or two to implement its principles amongst the work force. She testified
that teamwork was developed as a fundamentally important principle as was trust between employer and employees. Ms
Butler testified that the conduct of the applicant, established as a result of the respondent’s investigations, struck at the
heart of the important principles contained in the “Iluka Way” document and amounted to a fundamental breach of trust.
This was the reason taken to terminate the applicant’s employment, following the process undertaken.
Conclusions
26 In light of the evidence lead I now turn to my findings, some of which I announced on the hearing of the matter on
7 November 2002. The applicant in his evidence, to his credit, made a number of admissions and concessions. I am
satisfied on the evidence and I find that on or about 9 May 2002 the applicant removed from the respondent’s workshop a
lengthy and valuable piece of rope, the property of the respondent, with the intention to steal it. He subsequently that
evening, deposited the rope, quite deliberately and in a planned fashion, at a location he knew to be somewhat isolated
and an unlikely location to be regularly visited by other employees for the express purpose of concealing the presence of
the rope. I am also satisfied that the applicant shortly thereafter, when he became aware of an investigation into the
disappearance of the rope, deliberately undertook steps to disguise his previous conduct, in order to avoid detection.
27 Furthermore, I am satisfied and I find that the applicant deliberately misled the respondent, including telling lies to his
immediate supervisor, by denying any involvement in the disappearance of the rope, and moreover, creating the
impression he would have had no such involvement. I also find that the applicant perpetuated this dishonesty in the
formal investigation undertaken by the respondent, including a process which involved interviews with all of his work
colleagues on D shift and thereby implicated them in this process which he did so deliberately.
28 I am satisfied that the process caused some anguish amongst the applicant’s work colleagues on D shift. I am more than
satisfied that the applicant at all material times knew precisely what he was doing and knew that it was fundamentally
wrong, dishonest and that a gross breach of trust was involved.
29 Indeed, on the applicant’s own evidence, I am not in the least bit satisfied that the applicant has been unfairly dealt with.
On the contrary, the applicant’s dismissal by payment in lieu of notice, was arguably, a step taken by the respondent more
generous than it otherwise could have taken, by reason of in my opinion, the applicant’s conduct grounding summary
dismissal for gross misconduct: Concut Pty Ltd v Worrell and Another (2000) 176 ALR 693. I am also well satisfied that
the applicant was aware of the possible consequences of his action and he well knew that dismissal was a possible
outcome of the investigation. In short, I am far from persuaded that there was any breach of procedural fairness in this
matter as in my opinion, there could be no innocent explanation for the applicant’s conduct: Byrne v Australian Airlines
Ltd (1995) 61 IR 32 at 43.
30 For all of these reasons the application is dismissed.
_________
2002 WAIRC 07020
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CHAD JAMES MATTHEWS, APPLICANT
v.
ILUKA RESOURCES LIMITED, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
THURSDAY, 7 NOVEMBER 2002
FILE NO/S.
APPLICATION 1053 OF 2002
CITATION NO.
2002 WAIRC 07020
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr C Mathews
Respondent
Mr A Power of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr C Mathews on his own behalf and Mr A Power of counsel on behalf of the respondent the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________
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2002 WAIRC 07113
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
JOHN HENRY MATTHEWSON, APPLICANT
v.
CELESTE CORPORATION PTY LTD (JIFFY FOODS), RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
FRIDAY, 29 NOVEMBER 2002
FILE NO/S.
APPLICATION 632 OF 2002
CITATION NO.
2002 WAIRC 07113
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr G Broderick as agent
Respondent
Mr J Barnett
_________________________________________________________________________________________________________
Reasons for Decision
The applicant brings these proceedings pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) alleging
that he was harshly, oppressively and unfairly dismissed from his employment with the respondent on or about 26 March
2002. A number of grounds are advanced by the applicant in support of his claim that his dismissal was harsh, oppressive
or unfair, including that he was dismissed for no valid reason; he was denied procedural fairness; he was never advised
that his position was in jeopardy; and the respondent breached relevant provisions of the Minimum Conditions of
Employment Act 1993. The applicant sought compensation for loss.
2
The respondent denied the applicant’s allegations.
Facts
3
The facts of the matter are these. The applicant was engaged as a storeman and worked in the business known as Jiffy
Foods, operated by Catering Concepts Pty Ltd, and commenced that employment in about 1989. The applicant’s duties
entailed ensuring drivers employed by the respondent received stocks of product, to deliver food products, and also
miscellaneous tasks such as cleaning, yard duties and the occasional use of a forklift.
4
The applicant continued in this position until all employees received a copy of a letter from a Mr Osborne, the previous
owner of the business, dated 4 February 2002 to advise employees of the acquisition of the business by the respondent
effective 12 February 2002. A copy of this notice was tendered as exhibit A1. This memorandum indicated that all
employees would continue with the respondent as the new owner. I pause to note that there was no evidence of such a
commitment given by the respondent.
5
The applicant testified that on or about 12 February 2002, a further notice was received from Mr Osborne (exhibit A2) to
advise of a delay in the sale of the business to the respondent and all employees would continue in their same position
with Catering Concepts Australia Pty Ltd in the mean time. Subsequently, by letter dated 18 March 2002, the respondent
notified all employees, including the applicant, that it had acquired the business of Jiffy Foods effective 13 March 2002.
This letter, tendered as exhibit A3, is important and formal parts omitted, provides as follows—
“As you are aware, I have acquired the business known as Jiffy Foods, effective from the 13th March 2002.
Due to a very hectic schedule in acquiring the business, it has not been possible to finalise any future
employment/contractual arrangements with the existing staff of the business prior to takeover of the business.
Consequently, as an interim measure, I am offering employment to yourself on the same terms and conditions as
the previous owner, until I have had the chance to meet with you and discuss future opportunities for you within
our business. I envisage this occurring within the first month of our operation of business.”
6
By this letter, the applicant was advised that his employment with the respondent, under a fresh contract of employment,
would be on an “interim basis” but on the same terms and conditions as he previously enjoyed with the former owner of
the business. There was no issue taken that the applicant accepted the offer as put. However, the applicant testified that he
thought this was an offer of permanent ongoing employment.
7
Subsequently, on or about 21 March the applicant was requested to complete an “application for employment” form with
the respondent (exhibit A4). The position applied for was that of stores controller. The applicant testified that he thought
this document was for the purposes of confirming his employment history for the benefit of the respondent, as the new
owner. His evidence was he still had no concerns as he considered he had a full time permanent position with the
respondent.
8
On or about 26 March 2002 the applicant attended an interview with a Mr Rodway of the respondent. At this interview a
duty statement for the stores person position was discussed. A copy of this duty statement was tendered as exhibit A5.
The applicant testified that he said during the interview that he had not performed some of the duties on the duty
statement previously and in particular, he did not have a driver’s licence, which was a requirement. The applicant lost his
drivers licence some years ago. It was the applicant’s evidence that at the end of the interview, Mr Rodway was alleged to
have said words to the effect that if the applicant had no licence the respondent had no position for him. The applicant
testified that he did not tell Mr Rodway that he was able to obtain his drivers licence or propose that he do so and agreed
in cross-examination, that he was given every reasonable opportunity to respond to all matters put to him in the interview.
9
It was common ground that the applicant, at the end of this interview, considered “this was the end and he walked out” as
the applicant put it in his evidence. Some days later, the applicant returned and collected final payments, which included
one week’s salary in lieu of notice.
10 It was the applicant’s evidence that he has been suffering a series of medical problems and he has not been allowed to
seek other positions following his departure from the respondent, on medical advice.
11 Evidence on behalf of the respondent was adduced from Ms Smith, a payroll contractor and former employee of the
former owner of the business, and from Mr Barnett the respondent’s director. Ms Smith testified that she was engaged by
the respondent as a sub contractor payroll service provider as at 13 March 2002. She testified that she had seen both
1
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exhibit’s A3 and A4 on the applicant’s personnel file. She caused exhibit A3, the letters of offer of “interim employment”
to be given to all employees. Ms Smith testified that she saw the applicant’s offer of employment returned with his
signature.
12 Mr Barnett, whom I found to be an impressive witness, testified that as the director of the respondent he purchased the
business trading as Jiffy Foods as evidenced by a heads of agreement and sale of business agreement, extracts of which
were tendered as exhibits R1 and R2 respectively. Mr Barnett said that he had no knowledge of exhibit A1 or its content,
prior to the discovery of documents in these proceedings. In any event, he testified that any undertakings purportedly
given by the previous owner were never put with his knowledge or consent. Mr Barnett said that the previous owner of
the business operated it on a different basis. When he took over the business he testified that he needed to consider the
employees and their positions and had to make decisions about how he was going to structure the operation.
13 Approximately two weeks or so prior to his acquisition of the business on 13 March 2002, Mr Barnett said he addressed a
meeting of the drivers, at which the applicant was present, to announce the change to the business ownership. He testified
that no details of employment arrangements could be disclosed at that time, as he had not then formally taken over the
business.
14 Mr Barnett gave evidence that as he had no knowledge of the employees or positions that they occupied, and he needed to
consider the structure of the business, when he acquired the business he issued letters of offer of employment for
temporary or “interim” employment, to give him sufficient time to make an evaluation of future arrangements. This led to
exhibit A3 in relation to the applicant and all other employees. Mr Barnett said he was only providing short term
temporary employment in order to enable him to ascertain the future needs of the business. Job applications, of the type
evidenced by exhibit A4, were provided to all employees to enable the new positions in the business he had acquired, to
be established. He testified that exhibit A3, the temporary letter of appointment for the applicant, was not and was never
intended to be an offer of permanent employment but simply the preservation of existing arrangements on a temporary
basis.
15 Mr Barnett also said that as he had only just acquired the business, he had no idea of the work being performed by the
applicant at that stage. Once he had an opportunity to evaluate the existing positions, Mr Barnett testified that in relation
to the stores person role, which he described as a very important position, he re-designed the position in order to reflect
the requirements of the job as he wanted it performed.
16 As a consequence of the job application process, and an interview between the applicant and Mr Rodway of the
respondent, the respondent elected not to offer the applicant a permanent position.
Conclusions
17 The relevant principles in relation to these matters are well settled. The test as to whether a dismissal is harsh, oppressive
or unfair is whether the right of the employer to dismiss an employee has been exercised so harshly or oppressively such
as to constitute an abuse of that right: Miles v Federated Miscellaneous Workers Union of Australia, Industrial Union of
Workers, Western Australian Branch (1985) 65 WAIG 385.
18 Additionally, in assessing a claim such as the present matter, it is not the province of the Commission to assume the role
of the manager, but to consider the dismissal objectively and in accordance with the obligations imposed on the
Commission pursuant to ss 26(1)(a) and 26(1)(c) of the Act. Moreover, in objectively assessing the circumstances of the
case, the practical realities of the workplace need to be considered and a commonsense approach to the application of the
statutory provisions should be adopted: Gibson v Bosmac (1995) 60 IR 1.
19 It is also the case in this jurisdiction that the lack of any procedural fairness in matters such as these can be an important
circumstance but it is not decisive: Shire of Esperance v Mouritz (1991) 71 WAIG 891.
20 A critical issue in this case is the terms of exhibit A3. Additionally in my opinion, the content of exhibit A3 must be
considered in the context on the evidence, of the sale of business transaction by which the respondent purchased the
assets of the business from the vendor as the previous operator of the business. Exhibit R1 provides in relation to
employees, that the former owner of the business shall terminate the employment of all staff with effect from the date of
completion. The date of completion was 13 March 2002. The respondent was further required under the sale of business
agreement, with effect from the completion date, to negotiate and use reasonable endeavours to reach an agreement with
the existing employees of the business in relation to their future employment and the terms and conditions of such
employment from the completion date. It is important to observe, that the sale of business agreement did not, in my
opinion, contractually require the respondent, as purchaser, to employ all or any of the existing employees of the vendor.
21 As a matter of law, contracts of employment, being contracts for personal services, are not assignable without an
employee’s consent: Nokes v Doncaster Amalgamated Collieries Limited (1940) AC 1014 at 1026; McCluskey v
Karagiozis (2002) FCA 12 September 2002 per Merkel J.
22 Exhibit R1 and R2 evidence, and I find, the sale of business transaction between the respondent as purchaser and the
vendor, in relation to employees. The “offer of employment” clause is a commonly used “best endeavours” provision in
relation to sale of business agreements. As I have observed, it did not in my view, from its terms, and did not at the
relevant time, oblige the respondent to offer employment to any employees of the previous owner.
23 In the present case I am satisfied and I find that the employees of the respondent, including the applicant, were advised
that the business was being sold to the respondent. I accept on the evidence that the employees’ employment was
terminated by the previous owner and employees were offered employment by the respondent in terms as set out in
exhibit A3, which terms were accepted by the applicant at the time.
24 Plainly in my view, in the context of the sale of business transaction, the respondent was offering employment on the
same terms and conditions i.e. wages and benefits, on a temporary basis until such time as further arrangements were
entered into. In my opinion, this can be the only conclusion, in accordance with the ordinary and natural meaning of the
letter, in the context of what was occurring at that time. I am far from persuaded that it could be reasonably open to
conclude that exhibit A3 was an offer of ongoing permanent employment, as the applicant’s industrial agent attempted to
suggest. This is quite at odds with all of the evidence and the surrounding circumstances. Whilst the Commission
acknowledges the issuance of exhibit A1 by the former owner, without the knowledge or approval of the respondent, and
that it was misleading and incorrect, that information could not bind the respondent and nor can it in my view, be a factor
in the balance against the respondent in this matter.
25 Exhibit A4 is also plain in its terms. It is clearly, as described on its face, an application for employment with the
respondent, albeit acknowledging that at the time, the applicant had temporary employment with the respondent. It was
clear on the evidence and from the terms of exhibit A3 in the last paragraph in particular, that the offer of employment
accepted by the applicant was not open ended and would only continue up until the time that the respondent reached other
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arrangements with the employees, as contemplated by the sale of business agreement. In my view, the steps taken by the
respondent were consistent with its obligations under the sale agreement. In the final analysis, the applicant was engaged
only for some 13 days by the respondent.
The respondent, as purchaser of the business, reserved unto itself whether to offer employment to any of the existing
employees, and if so, upon which terms. In my opinion, the end date of the employment arrangement as evidenced by
exhibit A3 was reasonably ascertainable, that being the entry into any future arrangement, if any, on an ongoing and
permanent basis. This was envisaged to occur within the month from 13 March 2002 and indeed, took place much earlier
on 26 March 2002.
In all of the circumstances, whilst the Commission understands the obvious disappointment experienced by the applicant
and has some sympathy for his position, in view of his service with the previous owner of the business. Given that the
respondent was the new owner of the business and given the plain terms of exhibit A3, it was not in my view, harsh
oppressive or unfair for the respondent to bring the temporary employment arrangement to an end when it did. The
submissions of the applicant’s industrial agent, in relation to the Minimum Conditions of Employment Act 1993, and in
relation to allegations of procedural fairness etc, are not to the point in my view, in the circumstances of the present case
where the arrangement accepted by the applicant, was clearly and unambiguously, contingent upon any further offers of
ongoing permanent employment by the respondent, as purchaser of the business. The employees, including the applicant,
were on notice from the outset that the permanent employment arrangements were yet to be finalised.
Additionally, the submissions of the applicant’s agent as to what the Commission understood to go to the issue of
transmission of business are not relevant in this case. Primarily, issues in connection with transmission of business go to
the continued application of industrial instruments. As I have observed, contracts of employment do not simply
“transmit” on the sale of a business of the present kind.
Matters such as these must be considered, as a matter of equity and good conscience, not just from the perspective of the
employee, but also from the perspective of the employer: s 26(1)(c) Act.
In all of the circumstances I am not persuaded the applicant has established his claim on balance and it is therefore
dismissed.
_________
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Order
HAVING heard Mr G Broderick as agent on behalf of the applicant and Mr J Barnett on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
____________________
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Reasons for Decision
Ian Noble Morrison (“the Applicant”) made an application under s.29(b)(i) of the Industrial Relations Act 1979 (“the Act”) for
orders pursuant to s.23A of the Act. The Applicant claims he was harshly, oppressively or unfairly dismissed by Product
Management Group International (“the Respondent”).
2
At the hearing of this matter the Respondent’s managing director, Mr Garry Jowett, advised the Commission that the proper
name of the Respondent is Product Management Group International Pty Ltd. Accordingly I will make an order that the name
of the Respondent be amended.
3
Prior to being employed by the Respondent, the Applicant was employed to carry out warehousing functions for Total Health
Group Pty Ltd who provided a distribution service for Good Life shops in Western Australia. The Applicant commenced
employment with the Total Health Group Pty Ltd in February 2000. The Applicant was engaged by the owner of the Total
Health Group Pty Ltd, Mr Mark Carlson. The Applicant was the only person carrying out warehousing functions in the
warehouse in Western Australia. The administration of the Total Health Group Pty Ltd was principally located in Melbourne.
Mr Carlson was located in Melbourne. The Applicant’s functions were to receive invoices from Good Life shops in Western
Australia. He would select the stock, pack the goods and despatch to the Good Life shops. He worked three days per week,
seven and a half hours per day. His hours of work were 9:00am to 4:00pm each Tuesday, Wednesday and Thursday with a half
an hour lunch break. The Applicant was purportedly engaged as a casual employee. By the end of November 2001, he was
paid $14.53 per hour for each hour worked.
4
Total Health Group Pty Ltd rented its warehousing premises from a company associated with Mr Jowett. Sometime prior to the
end of September 2001, Mr Carlson had some discussions with Mr Jowett about Mr Jowett’s company taking over the
distribution function for Good Life shops in Western Australia. Following these discussions Total Health Group Pty Ltd
reached an agreement with Mr Jowett whereby the Respondent agreed to take over the distribution function of Good Life
products to the Good Life shops in Western Australia.
The Applicant’s Evidence
5
The Applicant testified that the first he heard about the Respondent taking over the distribution work was on 7 November
2001, when he was handed a letter by Mr Jowett advising him that he would be employed by the Respondent from 1 November
2001. In the letter headed “Terms of Employment” the letter stated as follows—
“This letter is to confirm the switch over of your employment from Total Health Group to PMG International which takes
effect from 01 November, 2001.
Your conditions of employment will remain unchanged as a casual employee on 39 hours per fortnight at a rate of
$14.53 per hour.
Payment of your wages will continue to be deposited directly into your nominated bank account (see attached form).
Welcome to PMG International and I look forward to working with you in the future.”
6
The Applicant said that Mr Jowett told him that, “he would hear from Mr Carlson”. The Applicant tendered into evidence a
letter he received from the finance manager of Total Health Group Pty Ltd at Osborne Park. The letter is dated 2 November
2001, and stated as follows—
“This letter is to confirm that your employment with Total Health Group is terminated on 31 October 2001.
Attached is the payslip for you (sic) wages from 20 October to 31 October and payment for accrued holidays.
We thank you for your contribution during the time you have worked for Total Health Group Pty Ltd and wish you a
good future.”
The Applicant said he could not recall when he received the letter from the finance manager but he thought he would have
received it at least a couple of days after it was posted. The Applicant was asked in cross-examination whether Mr Jowett had
informed him (the Applicant) two weeks prior to 7 November 2001 that he (Mr Jowett) was taking over the business. The
Applicant said he could not recall that conversation.
7
After 7 November 2001, the Applicant continued to work in the warehouse and carry out his warehousing functions in the
same manner as he did whilst engaged by Total Health Group Pty Ltd. It is apparent from his evidence he accepted on
7 November 2001 that he was now employed by the Respondent. The Applicant says he heard nothing from Mr Carlson. On
19 November 2001, Mr Jowett advised him that his hours of work would be changed to provide deliveries to the Good Life
shops in Perth on five days each week instead of three days per week. In a letter to the Applicant dated 19 November 2001, Mr
Jowett advised the Applicant—
“Following discussions with Total Health directors and member stores it is necessary for us to move to 5 days per week
packing and deliveries in order to provide a better service to Total Health member stores.
So that we can address this requirement it will be necessary for the work conditions for your position to change from
39 hours per fortnight operating over 3 days per week to 40 hours per fortnight operating over a 5 day week.
Proposed work hours for your role will be as follows from 1st December 2001;
Monday – Friday
08:30 am – 12.30 pm
Remuneration will remain the same at $14.53 per hour, paid fortnightly directly into your nominated bank account.”
8
The Applicant testified that from December 2001 he worked four hours each day from 8:30am to 12:30 pm and was paid
$14.53 per hour. The Applicant conceded in cross-examination that whilst he worked three days per week he would sometimes
finish prior to 4:00pm, although he said on some occasions he would work later than 4:00pm. Further he conceded that when
he changed to working five days per week he sometimes left work prior to 12:30pm and sometimes he worked later than
12:30pm. He said his hours depended on the deliveries that were required to be completed each day. It is common ground that
Mr Jowett gave the Applicant permission to go home early if his work had been completed early. However the Applicant was
paid for each hour from Monday to Friday, 8:30am to 12:30pm each day.
9
On 18 April 2002, the Applicant was at work when Mr Carlson called into the warehouse and had a meeting with Mr Jowett.
The Applicant interrupted the meeting. He told Mr Carlson that he did not appreciate his lack of common courtesy in not
informing him that there would be a change of management. He said he was thoroughly disgusted that he (Mr Carlson) did not
have the common decency to tell him that his employer was to be changed. He said that Mr Carlson apologised for not telling
him about the change. In cross-examination the Applicant conceded that he was very angry when he spoke to Mr Carlson but
did not agree that he was rude to Mr Carlson.
10 The next day the Applicant reported for work and he was approached by Mr Jowett. The Applicant said he said, “good
morning” to Mr Jowett and Mr Jowett informed him that he was “completely out of order” for what he had said to Mr Carlson
1
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on the previous day. The Applicant said that he was of the view that he did not think that his conduct was unbecoming because
he had been poorly treated by Mr Carlson. He said to Mr Jowett, “If you are not happy with my being here just say so.” The
Applicant testified that Mr Jowett replied, “I think you had better leave.” The Applicant then packed up his personal
belongings and left the premises. The Applicant said he did not return to work because he had been terminated. The Applicant
was paid for the period of time he worked. The Applicant was not paid any period of pay in lieu of notice, nor was he paid any
accrued annual leave as he was paid a casual rate of pay.
The Respondent’s Evidence
11 Mr Jowett testified that he spoke to the Applicant two weeks prior to providing him with the letter advising him of the terms of
appointment. He said he told the Applicant that he would be no longer working for Total Health Group Pty Ltd and he would
be working for him. By that I understand he meant that he informed the Applicant he would be working for the Respondent.
Mr Jowett said the Applicant accepted this as a fate accompli. Mr Jowett said he did not give the Applicant the letter stating
that his employment with the Respondent was to commence from 1 November 2001, until 7 November 2001, because he was
waiting for Total Health Group Pty Ltd to advise the Applicant his employment was terminated from 31 October 2001.
12 Mr Jowett maintained the Applicant was employed as a casual employee. He said he always commenced work at 8:30am each
day but he would sometimes leave prior to 12:30pm although he (the Applicant) was paid until 12:30pm each day.
13 Mr Jowett testified that on 18 April 2002, the Applicant interrupted his meeting with Mr Carlson. He said the Applicant
confronted Mr Carlson in an aggressive manner. Mr Jowett said it was inappropriate for the Applicant to interrupt the meeting
and be rude to their principal customer. The next day Mr Jowett said he suggested to the Applicant that he apologise to Mr
Carlson because his (the Applicant’s) conduct was inappropriate. When he suggested to the Applicant that he apologise, he
said the Applicant said that he would not do that and that what he (the Applicant) had said to Mr Carson had nothing to do with
him (Mr Jowett). Mr Jowett said the Applicant informed him that he did not have to be there if he (Mr Jowett) did not want
him to be there. He told the Applicant in response, “You are welcome to leave whenever you like.” Mr Jowett said that the
Applicant then packed up and left the premises. When he (the Applicant) was leaving Mr Jowett spoke to him about not
leaving the premises with any property belonging to the Respondent.
Submissions
14 The Respondent contends that the Applicant resigned. Alternatively it is contended on behalf of the Respondent that the
Applicant abandoned his employment as he did not work on 19 April 2002, nor did he return to work the next day. Further it is
submitted on behalf of the Respondent that if the Commission makes a finding that the Applicant was a part-time employee at
law rather than a casual employee then the Commission should deduct all over-award payments from any award the
Commission should make. The Respondent says that the relevant award rate for the Applicant’s position was $12.87 per hour
whereas the Respondent paid the Applicant $14.53 per hour. Accordingly it is contended on behalf of the Respondent that the
Applicant was overpaid an amount of $1.66 per hour for 461 hours of work, being a total of $765.25. Mr Jowett, however,
advised the Commission that he was not aware that the provisions of The Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 (“the Award”) applied to the Applicant’s employment when he engaged him. However, he
concedes that the Award applied to the Applicant. It is also conceded on behalf of the Respondent that if there is any annual
leave owing to the Applicant that the Respondent is prepared to pay that annual leave, less a deduction of the amount of
$765.25.
15 The Applicant contends that he was harshly, oppressively and unfairly dismissed and is seeking compensation. Whilst the
Applicant was employed by the Respondent the Applicant also worked as a security guard for 24 hours each week. He said that
the position with the Respondent suited him, particularly when he worked three days per week. After his employment was
terminated with the Respondent, he still continued to work 24 hours per week as a security guard. He has sought additional
hours of work as a security guard and has secured some casual relief work as a security guard with another company. He says
he has not looked for warehousing work because it is difficult to fit in with security work. Further, he says he is now aged
66 years and the opportunity for further employment for him is very limited as he is a printer by trade. He contends his
prospects of other employment in areas other than as a security guard is extremely poor.
Was There a Resignation or Dismissal?
16 Having heard the evidence of the Applicant and Mr Jowett it appears there is very little dispute about the factual
circumstances. It is apparent from Mr Jowett’s evidence that he clearly understood the Applicant intended to cease his
employment on 18 April 2002, otherwise he would not have asked the Applicant if he had any items belonging to the
Respondent before he (the Applicant) left.
17 The question to be determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has
been exercised harshly or oppressively against the employee so as to amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).
18 Where an employee is dismissed summarily the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679).
19 Plainly on the Applicant’s version of events there was a termination of the employment contract by the Respondent. However
even if I accept Mr Jowett’s version of events, at law when regard is had to the conduct and words exchanged between the
Applicant and Mr Jowett there was no real resignation.
20 In Ngo v Link Printing Pty Ltd unreported Print R7005 (del. 22 January 1999), the Full Bench of the Australian Industrial
Relations Commission heard an appeal in relation to whether the appellant had resigned. The Full Bench of the Australian
Industrial Relations Commission observed—
“We have had regard to the various decisions to which we were referred relating to resignations of employment. In
particular we have considered the decisions that assert the existence, in certain circumstances, of a duty to clarify a
resignation. The position was referred to by Murphy JR in Minato v Palmer Corporation Ltd [(1995) 63 IR 357 at 361-2]
as follows—
“The legal position was set out in the case of Sovereign House Security Services Ltd v Savage [1989] IRLR
115 where at 116 May LJ said—
“In my opinion, generally speaking, where unambiguous words of resignation are used by an
employee to the employer direct or by an intermediary, and are so understood by the employer, the
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proper conclusion of fact is that the employee has in truth resigned. In my view tribunals should not
be astute to find otherwise …
However, in some cases there may be something in the context of the exchange between the employer
and the employee or, in the circumstances of the employee him or herself, to entitle the tribunal of fact
to conclude that notwithstanding the appearances there was no real resignation despite what it might
appear to be at first sight.” “
Those comments were considered in another case: Kwik-Fit (GB) Ltd v Lineham [1992] ICR 183 where at
188 Wood J said that he saw no difference in principle between words or actions of resignation. At 191 he set
out the position as follows—
“If words of resignation are unambiguous then prima facie an employer is entitled to treat them as
such, but in the field of employment personalities constitute an important consideration. Words may
be spoken or actions expressed in temper or in the heat of the moment or under extreme pressure
(‘being jostled into a decision’) and indeed the intellectual make-up of an employee may be relevant:
see Barclay v City of Glasgow District Council [1983] IRLR 313. These we refer to as ‘special
circumstances’. Where ‘special circumstances’ arise it may be unreasonable for an employer to
assume a resignation and to accept it forthwith. A reasonable period of time should be allowed to
lapse and if circumstances arise during that period which put the employer on notice that further
inquiry is desirable to see whether the resignation was really intended and can properly be assumed,
then such inquiry is ignored at the employer’s risk. He runs the risk that ultimately evidence may be
forthcoming which indicates that in the ‘special circumstances’ the intention to resign was not the
correct interpretation when the facts are judged objectively.” “
21 Whilst it may have been inappropriate for the Applicant to interrupt Mr Jowett’s meeting with Mr Carlson, it is clear that the
Applicant at law did have a legitimate issue to raise with Mr Carlson. In McCluskey v Karagiozis [2002] FCA 1137 Merkel J
observed that a transfer of employees from one company to another without their express or implied assent is unlawful and in
some circumstances and in the absence of assent to transfer the result could be a finding at law that the employment contract
has not been terminated. At paragraph [11] and [12] Merkel J observed—
“The law is clear. As was stated by Lord Atkin in Nokes v Doncaster Amalgamated Collieries Ltd [1940] AC
1014 (“Nokes”) at 1026 there is no power in an employer—
‘...to transfer a man without his knowledge and possibly against his will from the service of one person to the
service of another. I had fancied that ingrained in the personal status of a citizen under our laws was the right to
choose for himself whom he would serve: and that right of choice constituted the main difference between a
servant and a serf.’
Viscount Simon L.C. stated at 1020 that it was a fundamental principle of the common law that—
‘...a free citizen, in the exercise of his freedom, is entitled to choose the employer whom he promises to serve,
so that the right to his services cannot be transferred from one employer to another without his assent.’ “
22 In this matter, the Applicant accepted that he was being transferred and the transfer of his employment at law was effected.
However, it is apparent from the evidence given by Mr Jowett that it was he who informed the Applicant that his employment
was to be transferred and that the Applicant, other than to receive a letter from the accountant, was not afforded the opportunity
of having a discussion with anyone in authority in Total Health Group Pty Ltd.
23 The decision made by Total Health Group Pty Ltd to terminate the Applicant’s employment on the basis that it had reached an
agreement with the Respondent to take over the distribution function of products to the Good Life shops was an action that had
“significant effect” and/or an action to make the Applicant “redundant” within the meaning of s.40 and s.41 of the Minimum
Conditions of Employment Act 1993. Section 41 requires that the Applicant was entitled to be informed by his former
employer, Total Health Group Pty Ltd, of the action and to discuss the likely effects of the action or the redundancy and the
measures that may be taken to avoid or minimise a significant effect, that is, in this case an offer of employment by the
Respondent.
24 In my view, even if I reject the Applicant’s evidence and accept Mr Jowett’s evidence, the exchange between the Applicant
and Mr Jowett was such that it is clearly unreasonable for Mr Jowett to assume the Applicant was resigning. Mr Jowett made
no enquiry of the Applicant whether he truly wished to resign. In all the circumstances, it is my view that the Respondent
unfairly terminated the Applicant’s employment.
Nature of Engagement – Casual or Part-Time
25 At common law the term “casual employee” has no fixed meaning. The true nature of any employment relationship will
depend upon the facts and circumstances of each case (Doyle v Sydney Steel Company Limited (1936) 56 CLR 545 at 551,
565).
26 The nature of casual engagement has been set out in a number of decisions of this Commission. In Serco (Australia) Pty
Limited v Moreno (1996) 76 WAIG 937 at 939, Sharkey P observed—
“ ‘The concept of casual employment within the common law of employment, untrammelled by award prescription, is
generally taken to connote an employee who works under a series of separate and distinct contracts of employment
entered into for a fixed period to meet the exigencies of particular work requirements of an employer, rather than
under a single and ongoing contract of indefinite duration.’
(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).
The parties, of course, cannot by use of a label render the nature of a contractual relationship something different to what
it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).”
27 In my view the Applicant at common law was engaged by the Respondent as a part-time employee. The concept of casual
employment is usually work that is informal, irregular and uncertain. Further the nature of casual employment is such that an
employer can elect to offer employment on a particular day or for a particular period and when offered, the employee can elect
whether to accept work on that day or for that period.
Remedy – Unfair Dismissal
Reinstatement is not sought by the Applicant. The duty to mitigate loss in claims of unfair dismissal lies on the claimant
employee. This duty requires the Applicant to diligently seek alternative employment (see Growers Market Butchers v
Backman (1999) 79 WAIG 1313 at 1316 and cases cited therein).
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Pursuant to s.23A of the Act, the Commission has discretion to order to pay compensation that is not to exceed six months
remuneration (Bogunovich v Bayside Western Australia (1998) 79 WAIG 8). I am of the view that the Applicant has failed to
completely mitigate his loss. I am satisfied that he has made out a case that he has partially mitigated his loss and that he has
sought additional employment as a security guard. Although I accept that it is difficult for the Applicant to obtain alternative
work at the age of 66 years, he has not sought work in the warehousing area. Accordingly I will discount his loss by 50%. The
Applicant was paid $290.60 gross per week. His total remuneration for six months was $7,555.60. I do not accept the
Respondent’s argument that the Applicant was overpaid. Accordingly I will make an order that the Respondent pay the
Applicant $3,777.80 gross as compensation.
30 The consequence of my finding that the Applicant was employed as a part-time employee is that he has an entitlement under
the Award to annual leave. However, pursuant to s.83(1a) (repealed) and s.83(1) and (3) of the Act an application for
enforcement of an award or industrial agreement shall not be made otherwise than to an Industrial Magistrate. In Crewe and
Sons Pty Ltd v Amalgamated Metal Workers and Shipwrights Union of Western Australia (1989) 69 WAIG 2623 at 2626 the
President observed that it was established in Mt Newman Mining Co Pty Ltd v TWU (1984) 64 WAIG 1075 (for the reasons
expressed in Minister for Works and Water Resources v AMWSU (1983) 63 WAIG 1389) the Commission does not have any
jurisdiction to hear and determine matters which are essentially for enforcement and recovery of wages under an award. In
Mt Newman Mining Co Pty Ltd v TWU the President at 1076 observed—
“…An award is said to govern relations between the parties to a contract of employment as to all matters with which it
deals (Amalgamated Collieries of W.A. Ltd v True (supra)). So that whatever entitlement the drivers had, as well as the
obligation of the employer to pay wages, was in that sense governed by the award (see also section 114 of the Act).
Proceedings to enforce payment imply contravention or failure to comply with provisions of the award and may bear the
character of enforcement proceedings which by section 82 and section 83 of the Act are to be instituted before an
Industrial Magistrate and not otherwise. An employer is obliged to pay wages in accordance with the award and an order
requiring the employer to meet that obligation operates to enforce the award. Consistent with the decision of the Full
Bench of the Commission in Hon. Minister for Works and Water Resources v Amalgamated Metal Workers and
Shipwrights Union of Western Australia (1983) 63 W.A.I.G 1389 and for the reasons there set out the Commission does
not have jurisdiction to hear and determine proceedings which are essentially for enforcement or recovery of wages owing
under an award. In the respondent’s submission the claim for payment of working time lost, though it arose out the
contract of employment, was not a claim to enforce the award. It is unnecessary to explore that distinction because I am
inclined to the view that neither the claim nor the order which granted relief related to enforcement of an award as such.
In fact the employees were in no position to enforce the award and it was not claimed that the employer had, to use the
words of section 83 “contravened or failed to comply with” the award.”
31 Accordingly, any claim for annual leave must be made to the Industrial Magistrate as the Commission has no jurisdiction to
order the Respondent to pay the Applicant any amount owing as annual leave.
_________
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CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
THURSDAY, 14 NOVEMBER 2002
FILE NO.
APPLICATION 808 OF 2002
CITATION NO.
2002 WAIRC 07001
_________________________________________________________________________________________________________
Result
Order made to amend the name of the Respondent.
Representation
Applicant
In person
Respondent
In person
_________________________________________________________________________________________________________
Order
HAVING heard the Applicant and the Respondent the Commission by consent, and pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT the name of the Respondent be amended to Product Management Group International Pty Ltd.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
_________
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_________________________________________________________________________________________________________
Result
Applicant unfairly dismissed. Order made that the Respondent pay the Applicant $3,777.80 gross.
Representation
Applicant
In person.
Respondent
In person.
_________________________________________________________________________________________________________
Order
HAVING heard the Applicant and the Respondent the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby—
(1) DECLARES that the Applicant was unfairly dismissed by the Respondent;
(2) ORDERS that the Respondent pay the Applicant $3,777.80 within seven days of the date of this Order; and
(3) ORDERS that this application otherwise be and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07162
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEVEN RAINSFORD PENN, APPLICANT
v.
AIRPRO 2000 PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 6 DECEMBER 2002
FILE NO.
APPLICATION 58 OF 2002
CITATION NO.
2002 WAIRC 07162
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements struck out for want of prosecution.
Representation
Applicant
No appearance
Respondent
No appearance
_________________________________________________________________________________________________________
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Reasons for Decision
(Extemporaneous)
In relation to this application, it is a relatively simple and straightforward claim for what the applicant, Mr Penn, has described
as “holiday pay”.
It was filed in the Commission on 11 January 2002 and a conference was held on 25 March 2002. There was no appearance on
behalf of the respondent.
The application was adjourned for one month and the Commission did not hear anything until 10 May 2002 when Mr Mitchell
advised that Mr Penn intended to proceed with a prosecution of the award and that this application would be discontinued. In
that regard, I do note that when Mr Penn filled out his application he stated that he that he was covered by the Metal Trades
(General) Award 1966 and if that is the case then a prosecution of the award would be appropriate.
However, the Commission then heard nothing further. No Notice of Discontinuance was filed. The file note indicates that there
was a conversation between the Commission and Mr Young on 2 September 2002 where Mr Young said that Mr Penn was still
deciding what to do. In the absence of any further contact, the Commission advised on 7 October 2002 that it would list the
matter For Mention Only unless it received advice within 14 days as to a reason why the application should not be
discontinued. That Notice was sent to Mr Young. There was no reply to that letter. On 14 November 2002 the Commission
wrote to Mr Young setting the matter down for 29 November 2002. There was no appearance by Mr Young on that day but it
was then the Commission realised Mr Mitchell was Mr Penn’s appointed agent.
From the time of Mr Mitchell’s last contact on 10 May 2002, the Commission has not heard from Mr Mitchell and there is no
explanation as to why Mr Mitchell is not here today either.
The final point is that although the Commission has sent copies of correspondence to Airpro 2000 Pty Ltd, in the
circumstances the Commission has not required the company to do anything but merely note the progress of this matter.
On that history I have no hesitation in saying that this application should be struck out for want of prosecution.
The comments that Mr Young has put on the record this morning may perhaps provide some background as to why there has
not been any progress in this matter. It seems to me somewhat surprising that for a claim as simple as this one which merely
says “holiday pay”, some progress was not made in the matter presuming it was to be heard and determined by the
Commission. I think the lapse of time from 10 May 2002 when Mr Mitchell last made contact until now is sufficient in the
absence of any explanation from Mr Mitchell for this matter to be struck out for want of prosecution even though the
respondent has not indicated it is suffering any prejudice by it continuing.
In relation to application 58 of 2002 for those reasons an order will issue today that the application be struck out for want of
prosecution.
_________
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2002 WAIRC 07163
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
STEVEN RAINSFORD PENN, APPLICANT
v.
AIRPRO 2000 PTY LTD, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
FRIDAY, 6 DECEMBER 2002
FILE NO.
APPLICATION 58 OF 2002
CITATION NO.
2002 WAIRC 07163
_________________________________________________________________________________________________________
Result
Application alleging denied contractual entitlements struck out for want of prosecution.
Representation
Applicant
No appearance
Respondent
No appearance
_________________________________________________________________________________________________________
Order
There being no appearance on behalf of the applicant, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
THAT the application be struck out for want of prosecution.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
____________________
2002 WAIRC 07084
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PHILLIP PORTMAN, APPLICANT
v.
GULF FINANCIAL SERVICES (GRAEME MOORE), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
TUESDAY 26TH NOVEMBER 2002
FILE NO.
APPLICATION 1307 OF 2002
CITATION NO.
2002 WAIRC 07084
_________________________________________________________________________________________________________
Result
Contractual benefits of $1137.00 awarded
Representation
Applicant
Mr P. Portman appeared in person
Respondent
No appearance
_________________________________________________________________________________________________________

1

2

3

4
5

6

7

Reasons for Decision
(Extempore as edited by the Commissioner)
On the 22nd July 2002, Phillip Gary Portman, (the Applicant), applied to the Commission for an order pursuant to s.29 of the
Industrial Relations Act (the Act) for orders on the grounds that he had outstanding benefits, being non awarded entitlements,
due to him at the completion of a contract of employment with Gulf Financial Services (the Respondent) on or about the
25th June 2002.
The matter was subject to a conference before the Commission at which the Respondent did not appear. Thereafter, the
Commission issued a Notice of Hearing on the 3rd October 2002. The Notice of Hearing was served upon the Respondent at
21 Stebbing Road, Maddington on or about the 3rd October 2002.
The hearing duly took place on the 15th November 2002 at 11.30am. At the commencement of the proceeding there was no
appearance on behalf of the Respondent. The Commission caused the name of the Respondent to be called within the precincts
of the Court on three occasions. There was no response to those calls and the Commission received a motion from the
Applicant that the proceeding occur in the absence of the Respondent. In other words, he moved the Commission, pursuant to
s.27(1)(d) of the Act to proceed to hear and determine the matter or any part thereof in the absence of the party who has been
duly summoned to appear or duly served with a notice of the proceedings.
Some history of the application needs to be recorded in deciding whether the Commission should hear and determine the
matter in the absence of the Respondent.
The application was filed on the 22nd July 2002. A declaration of service was filed in the Commission in time on the 23rd July
2002. On the 14th August 2002, the Commission contacted Mr Graeme Moore of Gulf Financial Services, the Respondent in
these proceedings; was unable to speak with him and left a message for him to return the call.
On the 16th August at 8.30 am, the call was returned. The Respondent through Mr Moore informed the Commission that it
knew of the application and asked for documents to be faxed to him. The Commission did so at 8.45 am on the 16th August
2002.
On the 28th August 2002, a further call was made to Mr Moore. Again he was unavailable. The Commission left messages for
him to call back. No call has ever been received from him since. On the 4th September 2002 the matter, having been allocated
to the Chambers of the Commission as constituted, was listed for conference pursuant to s.32 of the Industrial Relations Act
1979, to take place at 9.00 am on Wednesday the 2nd October at the Commission’s premises. The Notice of Hearing was served

3316

8

9

10

11

12

13

14

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

82 W.A.I.G.

in accordance with the Act upon the Respondent. The Applicant appeared at that conference but there was no appearance on
behalf of the Respondent. The Applicant asked the matter to be listed for hearing and it was.
The Commission is not to lightly enter into proceedings without a party being present and being able to argue their case. To do
so could lead to a denial of natural justice to that party. It is only in circumstances when it is clear that the party has made no
attempt to honour its obligations to meet applications which are made in this Commission that the Commission will consider
hearing the matter in their absence. Even that would not be enough. The Commission has to be satisfied that there has been a
course of conduct by a party who does not appear which would indicate that they do not intend to take part in the proceedings.
The background outlined leads the Commission inexorably to that conclusion. There was no Notice of Answer filed. On at
least three occasions the Commission contacted the Respondent and sought to assist by forwarding to the Respondent copies of
the application, even though it was clear by the filing of a Declaration of Service on the 23rd July 2002 that the documents had
been served.
There was no appearance by the Respondent at the conference which was scheduled for the 2nd October 2002. There has been
no appearance by the Respondent in these proceedings even though a notice of hearing had been properly issued and served on
the 3rd October 2002. It is clear from the history of awards that the Respondent has waived its opportunity to take part in these
proceedings and the Commission therefore decided to proceed and hear the matter in the absence of the Respondent.
The Commission received evidence under oath from the Applicant. He told the Commission that he had been employed by the
Respondent under the auspices of a scheme which was administered by an employment consultant, Mr Alex Koresis, as part of
the Choice Programme. This is a programme which assists people in gaining and retaining employment. According to the
evidence of the Applicant, he received assistance from the placement agency for a period of 3 months.
The Applicant commenced work on the 11th April 2002. He finished on the 25th June 2002. He was engaged as a permanent
employee and was to be paid weekly an amount of $15.00 an hour, but over the course of his employment he received no pay.
He was to receive pay as and when he worked. He did receive notifications that he would be paid. These were received on the
14th June 2002, $478.00; on the 21st June 2002 $478.00; on the 24th June 2002 $120.00; on the 25th June 2002 $75.00. In all
there is $1137.00 outstanding for wages unpaid.
The Applicant took up the matter with his employment consultant who wrote to the Respondent on the 9th July 2002 and set
out the total sums of money which were then owing to the Applicant. It is clear from the letter that there had been some
conversation between Mr Koresis and the Respondent because there is a note that it is understood that the Respondent was
experiencing financial difficulty, but that it had confirmed it would pay the outstanding money on 12th July 2002. The
consultant then concludes the letter by saying that if the money is unable to be paid then it had no option but to report the
matter to the relevant authority.
I find that no money has been paid for wages. I am satisfied that the applicant has established that there is a contractual
entitlement for wages in the sum of $1137.00 which remains unpaid. The Applicant was not subject to an award or order of the
Commission and the wages claimed in this application are for non-award benefits. I have decided, therefore, that the
Commission will issue orders that the Respondent to pay the Applicant the sum of $1137.00 to be paid forthwith.
_________

2002 WAIRC 07095
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
PHILLIP PORTMAN, APPLICANT
v.
GULF FINANCIAL SERVICES (GRAEME MOORE), RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DATE
THURSDAY, 28 NOVEMBER 2002
FILE NO.
APPLICATION 1307 OF 2002
CITATION NO.
2002 WAIRC 07095
_________________________________________________________________________________________________________
Result
Contractual benefits of $1137.00 awarded
_________________________________________________________________________________________________________
Order
HAVING heard Mr P. Portman on his own behalf and there being no appearance for the respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:
THAT the Respondent pay the Applicant the sum of $1137.00 forthwith.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07124
PARTIES

CORAM
DELIVERED
FILE NOs.
CITATION NO.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
ALAN WILLIAM PROSSER, APPLICANT
v.
NARAYANA PTY LTD T/A DEE SEED REAL ESTATE, RESPONDENT
LORRAINE FLORENCE PROSSER, APPLICANT
v.
NARAYANA PTY LTD T/A DEE SEED REAL ESTATE, RESPONDENT
COMMISSIONER J H SMITH
MONDAY, 2 DECEMBER 2002
APPLICATION 190 OF 2002, APPLICATION 191 OF 2002
2002 WAIRC 07124
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_________________________________________________________________________________________________________
Result
Applications dismissed on grounds of failing to efficiently prosecute case.
Representation
Applicant
Ms Y Henderson (of Counsel)
Respondent
Ms F Stanton (of Counsel)
_________________________________________________________________________________________________________
Reasons for Decision
These are applications made under s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The Applicants each claim
that they have been denied benefits under their contract of employment, not being a benefit under an order, award or industrial
agreement made by this Commission. The Commission listed the applications on 22 November 2002 for the Applicants to
show cause as to why their matters should not be dismissed. The Applicants did not comply with interlocutory orders made on
1 August 2002. On 20 September 2002 the Commission made further interlocutory orders and declared in each case that if the
Applicant had not complied with order (2) and (3) of the order made on 20 September 2002, by 15 October 2002 the
Commission would list the applications in each case for the Applicants to show cause why the applications should not be
dismissed. On 17 October 2002 the Respondent’s solicitors advised the Commission that the Applicants had failed to comply
with the orders made by the Commission on 1 August 2002 and 20 September 2002.
History of the Applications
2
The Applicants’ agent, Mr Raymond Clohessy, filed applications on 4 February 2002. It was claimed on behalf of Mr Alan
William Prosser that he is owed an amount of $61,079.63 as commission and rental benefits. It was also claimed on his behalf
that he is owed payment in lieu of notice of three months. Attached to the application is a schedule containing a list of
13 properties in relation to which the claim for commission is said to be due and owing and two properties said to be “Listings
they took and sold”. On behalf of Ms Lorraine Florence Prosser it was claimed that she is owed an amount of
$23,388.30 commission and rental benefits. It was also claimed on her behalf that she is owed payment in lieu of notice of
three months. A schedule of properties in respect of the commission claimed and one property in respect of a rental fee claimed
is also attached to her application.
3
The Respondent filed a notice of appointment of a solicitor on 27 February 2002 and advised the correct name of the
Respondent is Narayana Pty Ltd. In a letter to the Commission dated 1 March 2002 the Commission was informed that the
Respondent was of the view that the claims were completely lacking in particularity and in the circumstances the Respondent
was unable to instruct its solicitors in relation to the preparation of a Notice of Answer and Counter Proposal. The Commission
was also informed that the Respondent’s solicitors had sent an informal request for further and better particulars to Mr
Clohessy and advised him that once they had received further and better particulars, the Respondent’s solicitors would file a
Notice of Answer and Counter Proposal.
4
On 28 March 2002, Mr Clohessy responded to the Respondent’s solicitors’ informal request for further and better particulars
by advising that the commissions claimed for each Applicant are contained in “Schedule A” to the applications and arise from
written undertakings between the parties. Further it was stated on behalf of the Applicants that notice is implied, the level
being determined upon each matter.
5
On 3 April 2002, the Respondent’s solicitors reiterated their request for further and better particulars. They sought particulars
of the agreements which the Applicants allege existed in relation to the calculation of commissions. Further the Respondent’s
solicitors asked for particulars in relation to the claim for pay in lieu of notice.
6
In a letter dated 7 April 2002 Mr Clohessy advised the Respondent that—
“… our clients state that their employment was based upon:(a)
50% gross commission, payable upon settlements effected with calculations based upon multi listings
and internal dealings.
(b)
a fee for rental referrals to the Agency by the representative.
(c)
Superannuation benefit upon premiums paid by the employer.
(d)
payment of relevant advertising costs
These items are contained in statements issued upon settlements by your clients.
The above is reflected in arrangements evidencing the verbal contracts and the qualifications within payments and
benefits due. The claim notice is an implied benefit.”
Despite no claim for annual leave being referred to in the applications, Mr Clohessy stated in that letter—
“The claim for annual leave is governed by the Minimum Conditions of Employment Act 1993 as amended.”
A conciliation conference was held in respect of both matters under s.32 of the Act on 10 April 2002.
7
On 15 April 2002, Mr Clohessy wrote to the Respondent’s solicitors advising “ … we seek the authority for representatives to
pay G.S.T. Since the conference, the superannuation premiums have not been correctly calculated. Please provide a schedule
showing remittances to the Superannuation Fund, their calculations and date of each.” He also stated, “To confirm the verbal
contracts, extensive discovery is envisaged. This may be overcome by the responses now due in the answers, for which we are
authorised to accept service.”
8
On the same day Mr Clohessy filed on behalf of the Applicants, Particulars of Claim. The Particulars of Claim in respect of
Alan William Prosser stated as follows—
“A.
PARTICULARS OF CLAIM
1.
16/58-62 Mill Point Rd, South Perth
Claim
Amount due
$8343.75
Paid
5614.12
2729.63
2.
App. 303 Old Swan Brewery
$6843.75
Paid
5687.50
1156.25
3.
8/146 Mill Point Rd, South Perth
$9187.50
Paid
4593.75
4593.75
4.
304 Old Swan Brewery
37375.00
1
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6.
7.

1/20 Garden Street, South Perth
7/146 Mill Point Rd
15/144 Mill Point Rd

Total
Rental Fees
2/151 Coode Street, Como
Appartment (sic) G02 Swan Brewery
C.
Pay in lieu of Notice – 3 months to be calculated on average
weekly earnings as paid and ordered.”
The Particulars of Claim in respect of Lorraine Florence Prosser stated as follows—
“
PARTICULARS OF CLAIM
1.
Commission due based upon 50% of Gross Commission
4/44 Ranelagh Cresc, South Perth
Due
$22700
Paid
11350
2/151 Coode Street, Como
Due
$4470
Paid
33
2/33 Baird Ave, Nedlands
$4687.50
Paid
$2023.70
15/144 Mill Point Rd. South Perth
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6037.50
9187.50
4187.50
$61079.63

B.

B.

C.

Rental Fees – 1 weeks rent
7 Swan View Terrace, South Perth
Amount claimed

400.00
T.B.A.

Claim

$11350.00

$4437.00
$2663.80
4187.50
22635.30

750.00
$23388.30

Pay in lieu of Notice – 3 months to be calculated on average
weekly earnings as paid and ordered.”
The particulars of properties referred to in each schedule to the applications and the total amounts claimed were not the same
as set out in the particulars. Both applications were filed together and were attached to a list stated to be a “list of listings at
3.10.2001”. The list stated—
“1. 1/20 Garden St., South Perth
2.
1/146 Mill Point Rd. South Perth – Madison Unit 7 & 8
3.
2/33 Hazel Street, Como
4.
3/83 Gardner Street, Como
5.
10/35 Mill Point Rd. South Perth
6.
15/144 Mill Point Rd. South Perth
7.
219 Mill Point Rd. South Perth Unit 2 & 7
8.
1/135 Labouchere Rd. Como
9.
8 & 8A Nottingham St. Victoria Park
10. 18 Parker St. South Perth, Windsor Towers”
The Respondent filed a Notice of Answer and Counter Proposal and an informal list of documents in respect of both matters on
9
15 May 2002. They also wrote to Mr Clohessy on that day enclosing the Notices of Answer and Counter Proposal and the
informal lists of discoverable documents and advised him that unless particulars were provided that show the way in which the
Applicants say commission in respect of each property is calculated, that it was impossible for the Respondent to give any
detailed response. The Notice of Answer and Counter Proposal filed by the Respondent in respect of Alan William Prosser
stated as follows—
“1.
The respondent does not know the basis upon which the applicant claims the amounts set out in the paragraphs
numbered 1-7 of his particulars of claim. The respondent says that the applicant has been paid all ‘commissions’
to which he was entitled and denies that the applicant is entitled to any further such payments.
2.
The respondent does not know the basis upon which the applicant claims the amount set out in the paragraph
marked ‘B’ in his particulars of claim and denies that the applicant is entitled to the sum claimed therein.
3.
As to the paragraph marked ‘C’ of the applicant’s particulars of claim, the respondent says that the applicant’s
engagement with it was not terminated by it, but rather, that the applicant abandoned his position with it.”
The Notice of Answer and Counter Proposal filed by the Respondent in respect of Lorraine Florence Prosser is substantially
the same.
10 On 24 May 2002, a further conciliation conference was held in respect of both matters. At the conclusion of the conference the
Commission made the following informal directions—
“1. The Applicant and the Respondent to provide each other a list of discoverable documents within 14 days.
2.
The Applicant to provide Further and Better Particulars of how the calculations have been made in respect of each
of the properties within 21 days.”
11 On 27 May 2002, the Commission listed both applications for hearing on 23, 24 and 25 September 2002.
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On 25 June 2002, the Applicants’ agent filed Particulars of Claim in respect of both applications. In respect of the basis of the
calculations for commission the particulars stated—
“Pursuant to a verbal and some written undertakings as discovered. Commission due being 50% of gross commission
received by the Respondent less (where stated) amount paid to applicant.”
The particulars in respect of Alan Prosser were changed. At least one property was deleted from the previous particulars and
two more were added although the two that were added are included in the schedule to the application. There was no list of
properties attached and there was now a claim for superannuation of 8% “on benefits yet to be paid”. In respect of Lorraine
Prosser, one property was re-added to the list of properties and a claim made for “being under calculated for the payment
made on 7.11.2001 $219.00” and “8% on benefits yet to be paid”, which presumably is a claim for superannuation. On
25 June 2002, Mr Clohessy also sought copies of listings, offers and acceptances for items referred to in a letter dated 19 June
2002 and other documents from the Respondent’s solicitors.
On 19 June 2002 the Respondent’s solicitors wrote to Mr Clohessy in relation to the “list of listings” and advised that Alan
Prosser had been paid commission in respect of one of the properties and in relation to each of the others on the list, none of
the properties had been sold by the Respondent. They also sought discovery on oath in relation to an issue in respect of the
Applicants working for Access Realty and pointed out that further and better particulars had not been provided in accordance
with the informal direction given by the Commission on 24 May 2002.
On 26 June 2002, the Respondent’s solicitors wrote again to the Applicants’ agent pointing out that the Applicants’ particulars
of claim were defective. In their letter the Respondent’s solicitors requested—
“ … proper particulars of the contract which your clients’ claim exists in relation to payment of commissions, that is,
insofar as the contract is oral, state when, how and by whom it was formed and state the substance of the conversations
giving rise to any oral term and insofar as the contract is in writing, specify the precise documents which your clients
claim form that contract in each case.”
The solicitors also referred to the two further properties that had been added to the new particulars of claim and particulars
were sought as to when one property in Salter Point was listed, the name of the vendor and the name of the representative who
introduced the vendor as the Respondent had no record of that property. Further the Respondent’s solicitors pointed out again
that the informal direction required that particulars ought to be filed that show how the Applicants say commission should be
calculated in each instance. The Respondent’s solicitors also raised an issue in regard to notice which related to whether the
Applicants held themselves out to be in the service of Access Realty prior to their “alleged termination” by the Respondent on
3 October 2001. The Respondent’s solicitors reiterated their request for discovery on oath of all correspondence which showed
when the Applicants came to be in the service of Access Realty and all the documents related to their activities in relation to
selling real estate between the time they allegedly ceased to be in the service of the Respondent and the time when they
allegedly came to be in the service of Access Realty.
Mr Clohessy replied to the Respondent’s solicitors in a letter dated 29 June 2002. In that letter he set out examples of how it is
contended calculations of commission owing were reached by simply referring to the gross commission received by the
Respondent and setting out 50% of an amount claimed in relation to three properties. Mr Clohessy once again sought from the
Respondent details of gross commission received and the GST obligation for each of the properties listed for each claim and
other properties for which commission has been paid by the Respondent. In relation to superannuation, Mr Clohessy stated—
“As far as the superannuation claims are concerned, these undertakings were subject to a complying scheme. Hence this
subject is correctly outlined in claim. You have not commented on the under calculation of 7.11.2001.”
On 3 July 2002, the Respondent’s solicitors replied to the Applicants’ agent in a letter dated 29 June 2002. Amongst other
matters the Respondent’s solicitors stated—
“… It is our understanding that superannuation cannot be claimed unless it is specified as a contractual benefit. It is
certainly not your clients’ case (because they have not yet particularised it) that there was any such agreement. If you
disagree with our position on the law, please cite a relevant authority. If you disagree with our position on the facts,
please supply proper particulars.”
The Respondent’s solicitors also pointed out the “examples” did not constitute proper particulars of commission claims and
were unhelpful. They also stated the GST obligations are irrelevant and that they did not understand what Mr Clohessy meant
by “premium payments”.
On 9 July 2002, Mr Clohessy reiterated that his request for details of amounts received by the Respondent and settlement
statements in respect of each of the properties in respect of which commission is claimed and GST details. He also requested
each listing appointment for the schedule supplied of the properties as at 3 October 2001 and a copy of offers and acceptance
for each of the properties scheduled in Item 2. The Commission understands that that schedule referred to as “listings they took
as sold”, was the list of properties the Applicants say are properties relevant to their claims for reasonable notice. This request
was made despite the Respondent’s solicitor’s advice that the Respondent had only sold one property on that list.
On 17 July 2002, the Respondent’s solicitors wrote to the Commission requesting the applications be listed for a directions
hearing. The Commission listed the applications for directions on 26 July 2002.
Following the directions hearing the Commission made the following interlocutory orders in respect of Alan William Prosser
on 1 August 2002—
“(1)
THAT the Applicant to file and serve the following particulars to the Respondent within seven (7) days of the
date of this order (‘the Applicant’s particulars’)—
(a)
The terms of the commission agreement made between the Applicant and the Respondent. If the terms
are in writing, specify the document or documents containing the terms. If the terms are said to arise
out of an oral agreement, set out the contractual words used and state by whom and where the acts
constituting the agreement occurred. If the terms are said to have been varied or are different in
relation to any particular property in respect of which commission is claimed, state those terms in the
manner set out above;
(b)
The date, the name of the vendor and the name of the representative who introduced the vendor in
relation each property it is said to have been listed by the Applicant or the Respondent in relation to
which commission is claimed;
(c)
The basis on which the Applicant calculates the Respondent owes the Applicant commission in
respect of each individual property, including any amounts the Applicant says the Respondent has
incorrectly deducted;
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In relation to any claim for superannuation whether that claim arises out of an express written or oral
term of contract, or is said to be an implied term;
(e)
In relation to the claim for pay in lieu of notice, whether that claim arises out of an express written or
oral term of contract, or is said to be an implied term;
(2)
THAT the Respondent to file and serve its amended notice of answer and counterproposal within seven (7) days
of service on it of the Applicant’s particulars;
(3)
THAT the parties are to give discovery on affidavit of all relevant documents in their possession custody or
power within twenty-one (21) days of the date of this order;
(4)
THAT discovery by the Applicant is to include all documents which show when the Applicant came to be an
agent, employee, representative or licensee of Access Realty and all documents relating to the Applicant’s
activities in relation to selling real estate between the time the Applicant says he allegedly ceased to be in the
service of the Respondent and commenced work for Access Realty including but not limited to the Applicant’s
diaries, notes or other memoranda relating to his appointments and activities from and including 3 October
2001 until the date on which he came to be in the service of Access Realty;
(5)
THAT discovery by the Respondent is to include—
(a)
all documents which show total gross amounts of commission paid by the vendors in respect of each
disputed property;
(b)
telephone records of any conversation between the Applicant and Ms Dee Seed on 3 October 2001;
(c)
all documents that show superannuation payments made by the Respondent on behalf of the Applicant
in 2001/2002 financial year.”
The interlocutory orders in respect of Lorraine Florence Prosser were substantially the same.
20 Ms Stanton, who appeared on behalf of the Respondent at the directions hearing on 26 July 2002, foreshadowed that if proper
particulars were not forthcoming the Respondent was likely to make an application for an adjournment of the hearing. At the
hearing Mr Clohessy advised the Commission that it “was easy” to provide particulars of the terms of the verbal contract. The
orders in relation to particulars required compliance by the Applicants by 8 August 2002. On 9 August 2002, a facsimile was
sent to Mr Clohessy from the Commission advising that unless order (1) was complied with by close of business 13 August
2002, the Commission would vacate the dates for hearing and list the applications for mention only, for the Applicants to show
cause why the applications should not be dismissed.
21 On 12 August 2002, a document headed “Terms and Conditions of Employment” was filed by Mr Clohessy by facsimile. The
document stated as follows—
“1. On or about 14 days prior to 3rd of August, 2000, the Applicants together interviewed Dee Seed, a
Director of the Respondent who trades as Dee Seed Real Estate at 41 Broadway, Nedlands and the
Licensee of the Real Estate Firm, an Agent registered under the Real Estate and Supervisory Board Act.
2.
Each of the Applicants are licensed as representatives under the said Act.
3.
Arising out of the interview, Dee Seed verbally offered and each Applicant verbally accepted that they
would be engaged upon 3.8.2000 the following terms:(A) For each property sold and settled the respective representative would be paid 50% of the gross
commission earned and payable to Respondent.
(B) That advertising costs and promotional expenses would be paid by the Respondent provided that
any such costs exceeding 10% of the gross Commission earned by the respective representative
would be reimbursed to the agency.
(C) For each rental introduction to the agency by the Applicant, one weeks rent.
(D) That the Respondent would by an oral offer in addition to the above, contribute 8% of the gross
commission received to an approved Superannuation Fund.
(E) In addition to a number of introductions from the Representatives submitted at employment, each
representative was required to provide selling listings in favour of the Respondent.
4.
From 3.8.2000 to 3.10.2001, 32 sales were executed, 17 in favour of the first Applicant and 15 in favour
of the second Applicant and upon which commission was paid. As at 3.10.2001 listing held by the
Applicants are Scheduled A attached.
5.
The services of each Applicant was terminated without Cause or Notice on 3.10.2001 by the Respondent.
Each Applicant claims as an implied contract 3 months pay in lieu of notice.
The Respondent refused to assign to the Applicant as agreed, the listings for properties not sold as at
3.10.2001 and introduced by each Applicant.
PURSUANT to the above, the benefits due to each applicant is as follows:Alan William Prosser 190/2002
A. Commission
In each case 50% of the gross commission for the Respondent (less Any (sic) payment effect, if any)
Amount Due
1.
16/58-62 Mill Point Rd, South Perth
Amount due
$8343.75
Paid
5614.12
$2729.63
2.
App. 303 Old Swan Brewery
$6843.75
Paid
5687.50
1156.25
3.
8/146 Mill Point Rd, South Perth
$9187.50
Paid
4593.75
4593.75
4.
304 Old Swan Brewery
(Paid Nil)
37375.00
5.
7/146 Mill Point Rd
(Paid Nil)
9187.50
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6.
B.

15/144 Mill Point Rd.

(Paid Nil)
Commission due

3321
4187.50
$56042.13

Rental Fees being 1 weeks rent
2/151 Coode Street, Como
$400.00
Rental fee due G02 Swan Brewery
T.B.A.
C. Superannuation
Subject to amounts due to fund being correct,
8% on $56042.13 payable to fund
$4083.37
plus 8% on Rental fees paid and pay due in
lieu of notice.
D. Pay in lieu of Notice
3 months pay due in lieu of notice is implied to be
calculated upon final notice.
Lorraine Florence Prosser 191/2002
A. In each case, 50% of the gross commission earned for the Respondent less Where stated amounts
paid already.
Amount Due
(a)
4/44 Ranelagh Cresc. South Perth
Due
$22700
Paid
$11350
$11350.00
(b)
2/151 Coode Street, Como
Due
$4470
Paid
33
4437.00
(c)
2/33 Baird Ave, Nedlands
$4687.50
Paid
2023.70
2663.80
(d)
15/144 Mill Point Rd., South Perth
4187.50
(e)
2/3 Mt. Henry Rd. Salters Point
$905.00
Paid
632.50
272.50
$22909.80
B. Rental Fee being 1 weeks rent
7 Swan View Terrace, South Perth
Amount claim
$750.00
C. Superannuation
(i) Under calculation on 7.11.2001
219.00
(ii) 8% on $22909.80 plus $750 item B
and pay in lieu of notice
T.B.A.
$23879.80
D. Pay in lieu of Notice
3 months pay due in lieu of notice as implied to be calculated
upon final order.
SCHEDULE ‘A’
LIST OF LISTINGS AT 3.10.2001
1.
1/146 Mill Point Rd. South Perth – Madison Unit 7 & 8
2.
2/33 Hazel Street, Como.
3.
3/83 Gardner Street, Como
4.
10/35 Mill Point Rd. South Perth
5.
15/144 Mill Point Rd., South Perth
6.
219 Mill Point Rd. South Perth
7.
1/135 Labouchere Rd. Como
8.
8 & 8A Nottingham St., Victoria Park
9.
18 Parker Street, South Perth, Windsor Towers”
22 No discovery on oath as required by the order was filed on behalf of the Applicants. The Respondent filed Amended Notices of
Answer and Counter Proposal on 27 August 2002.
23 On 12 September 2002 the Respondent’s solicitors wrote again to the Applicants’ agent complaining that the order in respect
of particulars had not been complied with. They stated in relation to the document headed “Terms and Conditions of
Employment”—
“In paragraph 3(A) of that document, the applicants say that they were entitled to be paid 50% of the gross commission
earned and payable to the respondent. However, at least in respect of Alan Prosser, this is not the amount which is
claimed in each instance. The gross commission payable in respect of 16/58-62 Mill Point Road, South Perth was
$33,375.00. Mr Prosser claims $8,343.75, clearly less than half of that commission. Similarly, the gross commission
payable in respect of apartment 303, Old Swan Brewery was $25,000.00 yet Mr Prosser claims $6,843.75.
Please provide further and better particulars of the agreement so that there is consistency between the agreement pleaded
and the amounts claimed.
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As to item B in respect of each claim, that is, the rental fees claimed, please give particulars of the tenant allegedly
introduced to the agency in respect of each property by each applicant, and the date of that introduction.
In paragraph 5 of the document there is reference to an agreement in respect of “listings for properties not sold as at
3 October 2001 and introduced by each Applicant”. It appears from that paragraph that the applicants allege that it was
agreed that such properties would be “assigned” to them. That agreement must be specifically pleaded in a
comprehensible way. The document should state when it was so agreed, between whom, whether the agreement was
made orally or in writing, if orally, between whom (and the substance of the relevant conversation or conversations
should be set out) and if in writing, the relevant documents should be identified. The precise terms of the alleged
agreement should also be pleaded, that is, the circumstances under which such an “assignment” would allegedly take
place, and the mechanism by which it was allegedly to be achieved.
If we do not have these further and better particulars by close of business by 16 September 2002 we will apply to the
Commission for further directions, without further notice.”
The Commission listed this matter for a further directions hearing on 17 September 2002.
On 17 September 2002, Ms Stanton appeared on behalf of the Respondent and advised the Commission that as a result of the
failure of the Applicants to comply with the orders made by the Commission on 1 August 2002, the Respondent was not in a
position to proceed to trial and because of the Applicants’ failure and they had incurred fees exceeding an amount of $10,000.
An application was made at that time on behalf of the Respondent to strike out the applications on grounds it was not fair in a
no-cost jurisdiction for the Respondent to be put to further expense and inconvenience. What was sought was in the nature of a
springing order.
Mr Clohessy appeared on behalf of the Applicants at the further directions hearing and advised the Commission that
difficulties had arisen because the Applicants had been in the eastern States for a period of three weeks and prior to that time
he (Mr Clohessy) had been on leave. The Commission pointed out to Mr Clohessy that he seemed to have “some fundamental
difficulty understanding how particulars are to be drafted”. Mr Clohessy also advised the Commission that he had not taken
steps to inspect the Respondent’s documents and he was unable to respond to the Respondent’s request for further particulars
dated 12 September 2002 until he had inspected all of the Respondent’s discoverable documents. Mr Clohessy had by that time
filed a statutory declaration attaching a list of documents. The Commission advised Mr Clohessy that it had no choice but to
vacate the hearing dates and because of the late vacation of the hearing, those dates could not be used to list other matters. The
Commission also advised Mr Clohessy that the Commission intended to make another order and that in the event those orders
were not complied with the Commission would list the applications for the Applicants to show cause why their applications
should not be dismissed. Further the Commission advised Mr Clohessy that an informal direction would be made to send a
copy of the transcript of 17 September 2002 directly to the Applicants because, “I think it’s apparent that you, or at least you
and perhaps your clients, don’t have a clear comprehension about what is required in terms of the provision of particulars and
discovery and if you have some difficulty in that regard I suggest to them that perhaps they provide … get some other advice
about how these claims should properly be particularised.”
The Commission made an order on each matter on 20 September 2002. The terms of the order in respect of Alan William
Prosser provide as follows—
“(1)
DECLARES that if the Applicant has not complied with order (2) and (3) of these orders by 15 October
2002, the Commission will list the application for the Applicant to show cause why the application should
not be dismissed;
(2)
ORDERS that the Applicant comply with orders (1), (3) and (4) of the order made by the Commission on
1 August 2002; [2002] WAIRC 06126 by 15 October 2002; and
(3)
WITHOUT limiting the generality of order (2) of this order, orders that the Applicant provide further and
better particulars by 15 October 2002 of—
(a) how the amounts in paragraph A under the heading ‘Commission’ in the document titled ‘Terms
and Conditions of Employment’ (‘the document’) are calculated in relation to the claim in
paragraph 3(A) of the document that the Applicant was to be paid 50% commission;
(b) the date or dates on which the rental fees claimed in paragraph B under the heading ‘Rental Fees’
arose and the name of each tenant allegedly introduced;
(c) how the ‘List of Listings’ referred to in paragraph 4 and set out in Schedule A of the document is
relevant, together with the basis of the claim and the quantum of pay in lieu of notice; and
(d) how the claim for superannuation arises as a contractual benefit and how the quantum claimed is
assessed.”
The terms of the order in respect of Lorraine Florence Prosser were substantially the same.
On 1 October 2002, a joint “Affidavit as to Documents” was made by the Applicants and was filed.
In a letter dated 8 October 2002, addressed to Mr Clohessy, the Respondent’s solicitors stated that in their view the Affidavit as
to Documents was defective in that—
“It is necessary for each applicant to state on oath that the documents listed are all of the documents which are, or have
been, in their possession, custody or control which are relevant to the action they have commenced. In this case, reference
should be made to the documents the subject of the Commissioner’s orders in respect of discovery. The deponents of this
document do not state that they have listed all of the relevant documents in their possession.”
Amongst other complaints in respect of discovery was a complaint that documents were not adequately described in the list.
The Respondent’s solicitors also advised Mr Clohessy that they were putting the Applicants on notice that unless they provided
proper particulars and discovery by 15 October 2002, they would, without notice, ask the Commission to reconvene the
directions hearing for orders to dismiss the applications.
On 15 October 2002, the following Particulars of Claim were filed on behalf of each of the Applicants—
(a)
Alan William Prosser
“The Applicant is a registered Real Estate representative and was employed by the Respondent as such.
Consequent to a written offer dated 31.7.2000, a verbal agreement with the licensee Dee Seed, was reached
causing the applicant to be employed as from 2nd of August, 2000 on the following terms:1.
50% of gross commissions (after G.S.T.) plus
2.
8% of gross commissions to be paid to the applicant’s superannuation fund.
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3.
4.

A letting fee equivalent to 1 weeks rent covering properties let upon the Applicants (sic) referral.
A joint advertising budget calculated not to exceed 10% of the gross commission received by the
Respondent.
5.
During the employment the parties – by verbal consent, the terms were varied
(A) In respect to in house sales by payment of 25% of gross commissions in respect to properties
known as 16/58-62 Mill Point Rd, South Perth and 303 Old Swan Brewery and 7/146 Mill
Point Rd and G.02 Old Swan Brewery.
(B) 100% of gross commission on Appartment (sic) 304, Old Swan Brewery.
6.
Listings secured by the Applicant would upon termination of services be transferred to the
Applicant’s benefit.
The Respondent breached the contract for refusal to pay (as agreed) commission in the above terms.
On 3.10.2001, the Respondent terminated the Applicant’s service without cause or without notice.
A. COMMISSION
1.
16/58-62 Mill Point Rd, South Perth
Amount due to employer
$16,687.50
50% due to Applicant
8343.75
Amount paid 11/10/01 (calculated
at 45.5%
$ 7,592.81
Amount deducted without authority 11/10/001 (sic)
2.

Appartment (sic) 303 O.S.B.
Amount due to employer
50% due to Applicant
Amount paid 18.1.2002 (calculated at 41.55%)

$13,687.50
6,843.75

$750.94
$834.25
1,585.19

6,843.75
5,687.50
1,156.25

3.

8/146 Mill Point Rd. South Perth
Commission due to employer $18,375.00
50% due to Applicant
9,187.50
4.
Appartment (sic) 304 Old Swan Brewery
(settled 11.12.2001) 100% due to Applicant
37,375.00
(Employer offered $18,000)
5.
7/146 Mill Point Rd., South Perth.
Commission due to employer $18,375
4,593.75
25% due to Applicant
25% is due to M. Hood.
6.
4/36 King George St., Victoria Park
Due at 50% of fees received by Respondent
2,437.25
Paid (being 39.75%)
1,937.50
499.75
7.
Appartment (sic) G02 Old Swan Brewery due at 50%
of fees due to Respondent
4,343.75
Paid being (45.5%)
3,952.81
Underpaid
390.94
PAY IN LIEU OF NOTICE
As no notice was given by the Respondent, an implicit entitlement calculated on 3 months of the fixed average
weekly earnings paid and due.
SUPERANNUATION
Being 8% on commission payable on claims made (consequential to the orders that may be made).
ANNUAL LEAVE
Claim to be processed through Industrial Magistrate’s Court pursuant to the Minimum Conditions of Employment
Act 1993 as amended.
SCHEDULE “B”
Active Listings secured or managed by the Applicant effective as at 3rd October, 1981.
1. 7 Madison Unit, 146 Mill Point Rd. South Perth
2. 8 Madison Unit, 146 Mill Point Rd, South Perth
3. 1/31 Hazel St., Como
4. 10/35 Mill Point Rd., South Perth
5. 219 Mill Point Rd. South Perth
6. 8 Nottingham St., Victoria Park
7. 8A Nottingham St., Victoria Park
8. 18 Parker St., South Perth”
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(b) Lorraine Florence Prosser
“The Applicant is a registered Real Estate representative and was employed by the Respondent as such.
Consequent to a written offer dated 31.7.2000, a verbal agreement with the licensee Dee Seed, was reached causing the
applicant to be employed as from 2nd of August, 2000 on the following terms:1.
50% of gross commissions (after G.S.T.) plus
2.
8% of gross commissions to be paid to the applicant’s superannuation fund.
3.
A letting fee equivalent to 1 weeks rent covering properties let upon the Applicants (sic) referral.
4.
A joint advertising budget calculated not to exceed 10% of the gross commission received by the
Respondent.
5.
During the employment the parties – by verbal consent, the terms were varied
(A) 100% of gross commission on Appartment (sic) 4/44 Ranleigh Crescent, South Perth.
6.
Listings secured by the Applicant would upon termination of services be transferred to the Applicant’s
benefit, see Schedule “B”.
The Respondent breached the contract for refusal to pay (as agreed) commission in the above terms.
On 3.10.2001, the Respondent terminated the Applicant’s service without cause or without notice.
A. COMMISSION
1. 4/44 Ranleigh Cres. South Perth
Amount received by employer
31,180
Less referral fee
6236
24,944
Less amount paid 7.11.2001
11,350
Balance underpaid
$13,594.00
2. 2/151 Coode St., Como
Being amount deducted without authority
or details.
3,520.00
3. 2/33 Baird Ave., Nedlands
Being amounts deducted without authority
1,515.80
or details.
4. 2/33 Gardner Street, Como
Being amount deducted without authority or details
181.50
B. RENTAL FEE
Being 1 week rent for introducing property
7 Swan View, (sic) Terrace, South Perth
750.00
a leasing agreement was presented to the Respondent’s
Property Manager
C. PAY IN LIEU OF NOTICE
As no notice was given by the Respondent, an implicit entitlement calculated on 3 months of the fixed
average weekly earnings paid and due.
D. SUPERANNUATION
(1) Being under calculation of 8% Superannuation amount on Statement of 7.11.2001 – Amount
due
$908.00
Amount calculated
$689.68
Balance due
$218.32
(2) being 8% on commission payable on claims made (consequential to the orders that may be made
E. ANNUAL LEAVE
Claim to be processed through Industrial Magistrate’s Court pursuant to the Minimum Conditions of
Employment Act 1993 as amended.
SCHEDULE “B”
Active Listings secured or managed by the Applicant effective as at 3rd October, 1981.
1. 7 Madison Unit, 146 Mill Point Rd. South Perth
2. 8 Madison Unit, 146 Mill Point Rd, South Perth
3. 1/31 Hazel St., Como
4. 10/35 Mill Point Rd., South Perth
5. 219 Mill Point Rd. South Perth
6. 8 Nottingham St., Victoria Park
7. 8A Nottingham St., Victoria Park
8. 18 Parker St., South Perth”
31 On 17 October 2002, the Respondent’s solicitors wrote to the Commission requesting that the applications be listed for the
Applicants to show cause why their applications should not be dismissed. In relation to the particulars of claim the
Respondent’s solicitors stated in their letter as follows—
“2. As to the particulars of claim filed by Alan Prosser—
(i)
the document dated 31 July 2000, referred to in the (un-numbered) second paragraph of the particulars, does
not mention a commission of 50%, and it is therefore embarrassing to refer to it without further explanation;
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there is no proper particularity given in relation to the ‘verbal agreement’ pleaded in the second paragraph
of the document;
(iii)
as to the paragraph numbered 5, there is reference to an agreement being varied by ‘verbal consent’ but no
particulars are given in relation to that further alleged verbal agreement;
(iv)
as to 16/58-62 Mill Point Road, South Perth and Apartment 303 Old Swan Brewery, the amounts set out as
the commissions are not the amounts which the respondent received by way of commissions (it is clear from
the tax invoices and other documents discovered by the respondent what commissions were received, and
these accord with the amounts contained in the amended particulars of defence) and the respondent has no
way of knowing from where the applicant has obtained the figures pleaded. The calculations are therefore
rendered meaningless, but further, there is no basis elsewhere in the document for the percentages of
commission claimed;
(v)
as to 8/146 Mill Point Road, South Perth, given that detailed particulars of defence have already been
supplied, one would expect some kind of responsive statement to the matters pleaded;
(vi)
as to Apartment 304 Old Swan Brewery, again, given that it has been specifically pleaded that there was no
listing authority and that no commission can lawfully be paid to any party, it is inappropriate that the
applicants make no response in that respect. Further, whilst the claim is for $37,375.00, without any
explanation, the words ‘(Employer offered $18,000)’ appear, and are embarrassing;
(vii) as to 7/146 Mill Point Road, South Perth, no effort has been made to respond to the defence in relation to
this matter, and because of the inadequacies in paragraph 5(a) of the document, there is no proper
particularity in respect of the percentages claimed;
(viii) 4/36 King George Street, Victoria Park has never been the subject of any claim for commission and the
respondent opposes the introduction of this new claim;
(ix)
Apartment G02 Old Swan Brewery has only ever been the subject of a rental claim, not a claim for
commission, and the respondent opposes the introduction of this new claim;
(x)
it is inappropriate to include a claim for annual leave. Having regard to the comments made in our letter
dated 8 October 2002 under the heading ‘Application of Minimum Conditions of Employment Act 1993’ and
the failure of Mr Clohessy to respond to those comments, inclusion of this claim suggests that the applicant
intends to subject the respondent to a further vexatious claim in the Industrial Magistrate’s Court;
(xi)
the inclusion of the properties listed in ‘Schedule B’ is embarrassing. From paragraph 6 of the document it
appears that it is alleged that listings secured by the applicant would, upon the termination of his services,
somehow be ‘transferred’ to him. There is inadequate particularity of this alleged agreement. Further, as
submitted on 17 September 2002, the respondent could not enter into such an agreement as a real estate
sales representative cannot lawfully hold a listing and a vendor cannot be compelled to ‘transfer’ his listing.
(xii) There is nothing pleaded to show how a claim for 3 months’ notice based on the ‘fixed average weekly
earnings’ over an unknown period of time bears any relationship to the number of listings allegedly
introduced by the applicant.
3.
As to the particulars of claim in relation to Lorraine Prosser—
(i)
the document dated 31 July 2000 referred to in the particulars does not contain any term which accords with
the terms pleaded, and inadequate particulars are given of the ‘verbal agreement’ pleaded;
(ii)
a further verbal agreement is pleaded in paragraph 5 and no particulars are given in relation to that alleged
agreement;
(iii)
in relation to 4/44 Ranelagh Crescent, South Perth, the commission set out in the document is wrong, and is
not supported by any of the documents which have been discovered by the respondent. The mention of a
‘referral fee’ is embarrassing in that it is not mentioned elsewhere in the document and there is no way of
knowing what that figure relates to;
(iv)
2/33 Gardner Street, Como is not a property which has been the subject of any claim before and the
respondent opposes the introduction of this new claim;
(v)
in relation to the rental fee claimed, there has been no compliance with the order requiring the applicant to
give particulars as to the date on which the entitlement to a rental fee allegedly arose and the name of the
tenant allegedly introduced in respect of the property the subject of that claim;
(vi)
there is no basis pleaded for the claim in relation to superannuation;
(vii) the inclusion of a claim for annual leave is, as mentioned above in respect of Alan Prosser, inappropriate,
and illustrative of an intention to vexatiously commence further proceedings;
(viii) the inclusion of the properties listed in ‘Schedule B’ is embarrassing. From paragraph 6 of the document it
appears that it is alleged that listings secured by the applicant would, upon the termination of her services,
somehow be ‘transferred’ to her. There is inadequate particularity of this alleged agreement. Further, as
submitted on 17 September 2002, the respondent could not enter into such an agreement as a real estate
sales representative cannot lawfully hold a listing and a vendor cannot be compelled to ‘transfer’ his listing;
(ix)
there is nothing pleaded to show how a claim for 3 months’ notice, based on the ‘fixed average weekly
earnings’ over an unknown period of time bears any relationship to the number of listings allegedly
introduced by the applicants.”
32 As to the Respondent’s costs the Respondent’s solicitors again stated they estimated that at least $10,000 of the total fees
incurred by the Respondent had been incurred as a result of the Applicants’ continual and repeated failure to adequately
particularise their claims and give proper discovery.
33 The Commission listed the applications to show cause on 1 November 2002. On receipt of notices of representation filed on
31 October 2002, advising that the Applicants had instructed Gibson and Gibson to legally represent them, the Commission
informally vacated that date for hearing so as to enable the Applicants’ solicitors to properly prepare for the hearing to show
cause. The matter was re-listed for hearing on 22 November 2002.
Submissions
34 Ms Henderson appeared on behalf of the Applicants at the hearing to show cause. It was conceded on behalf of the Applicants
that the Applicants’ agent, Mr Clohessy, had not properly particularised the Applicants’ cases so as to enable the Respondent
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to understand the case it had to meet. Further it was conceded that the affidavit as to documents filed on 1 October 2002 was
defective. It is submitted on behalf of the Applicants that they did not appreciate that their agent, Mr Clohessy, had no real
comprehension of what was required to particularise the claims and that they should not be prejudiced by the incompetence
and lack of legal qualifications of their agent. Ms Henderson handed to the Commission a draft of particulars of claim in each
matter. Ms Henderson advised the Commission the drafts were not finalized and the Applicants should be given 14 days to file
fresh particulars of claim and a further 14 days to comply with the orders in respect of discovery. The draft particulars of claim
were not received on the basis that the Commission was enabling fresh particulars to be provided, but only to show work that
has now been done by the Applicants’ solicitors since they came on the record on 31 October 2002.
It is also submitted on behalf of the Applicants that as the Commission is not a formal court of pleadings and is required to act
according to equity, good conscience and the substantial merits of the case without regard to technicalities or legal forms, and
that fairness and equity requires that the Applicants be given a further opportunity to properly particularise their claims and to
comply with the orders for discovery. It is also submitted that it was not unreasonable for the Applicants to rely upon the acts
of their agent as he is a registered industrial agent under the Act and is a person who has practised as an industrial agent for
many years in this Commission.
In support of the Applicants’ submissions the Commission was referred to Hunter Valley Developments Pty Ltd and Others v
Minister for Home Affairs and Environment (1984) 58 ALR 305, Comcare v A’Hearn (1993) 119 ALR 85 and Razmovski v
Telstra Corporation Limited unreported AAT N94/108 1 July 1994. Each of those cases involved applications to extend time
for the making of an application. In Comcare v A’Hearn the Full Court of the Federal Court found that an inexcusable delay in
making an application had been caused by the Applicant’s solicitors. The Full Court held that delays by a solicitor in
commencing proceedings may not be visited upon a client. There was however, no issue raised in relation to any prejudice to
the Respondent in that matter. In Razmovski v Telstra Corporation Limited Dr DJ Grimes followed the decision of the Full
Court in Comcare v A’Hearn. In that case the Applicant’s solicitors had not made an application for an appeal to the
Administrative Appeals Tribunal within the statutory 60 days. There was a finding that the failure of the solicitors was not the
fault of the Applicant. Dr Grimes observed that the Respondent made no claim that the delay prejudiced their case. Further he
observed at paragraph 30 that the approach to determining an application seeking an extension of time has to be seen to do
what is just and equitable between the parties. In granting the application he noted “… that the Respondent would not be
prejudiced by granting of the extension of time.” In Hunter Valley Developments Pty Ltd and Others v Minister for Home
Affairs and Environment a similar matter arose. Again a finding was made that a failure to bring an application within time was
the fault of the solicitors for the party rather than the party himself. Wilcox J however, observed at 313 that the fact that it was
the fault of the solicitor rather than the party did not in itself amount to sufficient cause to excuse the delay. Wilcox J observed
that it was contended on behalf of the Applicant that there was no prejudice to the Respondent and this proposition was not
contested by the Respondent. In that case Wilcox J made an order that the Applicant should pay the Respondent’s costs of the
application. Similar issues arose in Mole v Forests Commission of Victoria [1957] VR 583. In that case Dean J granted an
application to extend time for making of an application after making a finding that there was no material prejudice occasioned
to the defendant. Dean J also made an order that the plaintiff must bear the cost of the application.
It is apparent from each of the decisions referred to on behalf of the Applicants that there was no prejudice to the Respondent
in each case.
The Commission was also referred, by the Applicants’ counsel, to a decision of the Full Court of the Supreme Court in Ryan v
Regent Enterprises Pty Ltd (1991) 3 WAR 552 in which the Full Court was required to consider whether a worker, within the
meaning of the Workers’ Compensation and Assistance Act 1981 had refused to submit to or had obstructed examination by a
medical practitioner. Whilst it is apparent from the reasons for decision of the Full Court the Court looked at the
reasonableness of the conduct of the Applicant herself rather than her solicitors, in my view the matters raised in that case are
not relevant to this matter.
Ms Stanton, on behalf of the Respondent, addressed the matter set out in the letter to the Commission dated 17 October
2002 from the Respondent’s solicitors. Ms Stanton said it is apparent from all the documents that are filed that the Applicants
themselves had failed to give proper instructions and that this was revealed by the fact that many of the matters said to be
particulars do not accord with the documents that the Applicants have inspected. Further that the Applicants keep changing the
list of properties in relation to the claims that are sought. Further that the first the Respondent has heard of fresh draft of
particulars of claim prepared by the Applicants’ solicitors was at the hearing to show cause. Ms Stanton submitted that the
Commission has a duty to consider fairness in the context where costs thrown away for preparation of a trial and costs for
failure to comply with interlocutory orders cannot be recovered by a party. In particular, she submitted on behalf of the
Respondent that fairness demands the Applicants must provide proper particulars, prosecute their claims efficiently and to
conduct their case by not putting the other party to vast wasted expense. Ms Stanton also advised the Commission that the total
costs that the Respondent has incurred to date has been in the order of an amount of $17,000. She advised the Commission that
she had spent about five days preparing for the trial that did not go ahead in September 2002. In particular, she had proofed at
least nine witnesses and issued witness summonses in the expectation that the trial was to proceed.
Although what has been dealt with in the correspondence and the orders are particulars of claim and discovery in these matters,
it is apparent from the documents filed and set out in these reasons for decision that the provision of particulars, would by
necessity, require amendment of the applications. The Full Bench of this Commission recently dealt with applications to
amend on 20 November 2001, in O’Brien v Perth Metalwork Co Pty Ltd [2002] WAIRC 07045. The President, with whom
Smith and Wood CC agreed, observed—
“I would also add that the power which the Commission was asked to exercise the power to amend conferred by s.27(1)
is not a great deal different from the general power in the Supreme Court under the rules of court which exist to allow an
amendment of a document at any stage of a proceeding. The power of amendment is correctly characterised as existing to
determine the real question in controversy between the parties, or, put another way, to decide the merits of the dispute.
The power to allow amendments is a discretionary power. There is no requirement imposed on the court to allow an
amendment. It is all a question of what the court considers to be just in the circumstances (see Cairns ‘Australian Civil
Procedure’ (4th Edition), at page 292).
…
In Ketteman v Hansel Properties Ltd (op cit) at page 220, Lord Griffiths observed that whether an amendment should be
granted is a matter for the discretion of the trial judge and he should be guided in the exercise of the discretion by his
assessment of where justice lies; many diverse factors will bear upon the exercise of the discretion. His Lordship referred
to the strain of litigation, the anxieties raised by the raising of new issues, and the public interest in containing the cost of
litigation.
In Cairns ‘Australian Civil Procedure’ (op cit), at page 293, the following is observed:“A party therefore should be allowed to make any necessary amendment so that the merits of the controversy are
submitted for the decision of the court. Terms as to costs may be imposed as a condition of the amendment.”
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In this jurisdiction, of course, there are two significant features. One exists in the terms of s.26(1)(a) of the Act, which
requires the Commission to act according to equity, good conscience and the substantial merits of the case without regard
to technicalities or legal form. The other is that the award of costs is not a generally available form of compensation, so
that amendment for that reason may not be as freely permitted as it would in a jurisdiction where that compensation ((ie)
an order for costs), is freely available.”
41 In relation to general findings in respect of the application to amend the President in O’Brien v Perth Metal Work Co Pty Ltd
(op cit) also observed—
“It is also relevant that case management is a consideration and the time of the Commission should not be lightly misused
(see Bank of New Zealand and Another v Spedley Securities Ltd (In Liq) and Others (1992) 27 NSWLR 91 (CA)).”
42 In Link Blocks (1981) Pty Ltd v Fullin [1986] WAR 187 at 190 Burt CJ, with whom Kennedy and Rowland JJ agreed,
observed in relation to a self-executing consent order by a master to supply of particulars within 14 days or the action would be
dismissed without further order, observed that time fixed by a self-executing order will be enlarged if it appeared that the order
“can be said to have worked an injustice” and said—
“This may be made to appear by the way in which the self-executing order operates because justice is more likely to
appear if it has operated to expose a litigant to a substantial liability without trial than would be the case if the order
operated to prevent a plaintiff from continuing with the action within which the order was made and for which he has
displayed little enthusiasm and a reluctance to observe the Rules including a failure to comply with interlocutory orders.
But all the circumstances must be weighed in the balance and one must not, I think, lose sight of the fact that the justice
spoken of is an even handed justice to the defendant as well as to the plaintiff.”
43 The Commission rejects the argument that the Applicant should not be bound by the acts of an industrial agent. At law, acts by
an agent made in the capacity as agent and within the scope of the agent’s authority bind the principal. It has not been
contended on behalf of the Applicants that the acts in question by their industrial agent were not within the scope of his
agency. Clearly, in such circumstances, the acts of the industrial agent served to bind the Applicants to the same extent if the
acts of the industrial agent had been made personally by each of the Applicants. In my view, whilst in cases such as
applications for extension of time, conduct of the representative and a party may be distinguished, it is my view that those
principles do not apply to the failure of a party to comply with orders of a Court or Tribunal. The nature of the orders made on
20 September 2002 were in the nature of a self-executing order or a springing order. It is inherent within our legal system that
such orders by their very nature should be complied with by parties. In any event, I am not satisfied that all of the blame in this
matter can be attributed to the Applicants’ industrial agent. As Ms Stanton pointed out in submissions, it is apparent from each
occasion when particulars were provided that the Applicants would have had to have given instructions as to which properties
they intended to pursue. It is clear from the documents that properties were added and deleted over time. The Applicants were
present with their industrial agent at two conciliation conferences and at the hearing which led to the interlocutory orders being
made on 1 August 2002. Although they were not in Court when the Commission indicated it intended to make further
interlocutory orders which led to the orders being made on 20 September 2002, the Commission took steps to ensure the
Applicants were personally provided with a copy of the transcript in which there is a clear indication from the Commission that
the Applicants’ industrial agent did not seem to comprehend what was required and they should seek some independent advice.
Purpose of Particulars
44 A party is entitled to a statement of the opponent’s case sufficiently clear to allow him or her fair opportunity to meet it and the
details of such a statement are referred to as particulars. The purpose is to concentrate and find the issues of fact and to prevent
surprise and consequent delay. Further the particulars limit and define the issues for the purpose of discovery (see Seaman,
Civil Procedure Western Australian Supreme Court at [20.13.1] and the cases cited therein). Under the Supreme Court Rules
springing orders can be made where a party has been persistently dilatory in taking steps in the action. An exercise in
discretion to make a springing order to further the principles of case flow management the Court has wide-ranging powers
which are not confined to considerations of intentional default or contumelious conduct or inordinate or inexcusable delay. On
the merits and in the circumstances of a particular case it may be appropriate to make a springing order to assist in achieving
the proper ends of justice, bearing in mind that case management is a means to an end and not an end in itself. The innocent
parties are entitled to expect that the Court will act to support the integrity of its processes where another party is in default but
all processes and sanctions must be carried out in a way that will facilitate the achievement of justice (see Seaman at 43.0.17).
45 It is plain that the Applicants, through their agent Mr Clohessy, have not provided particulars of claim that are comprehensible.
They have also continually added and deleted properties.
Conclusion
46 Prior to the making of the order on 20 September 2002, the Applicants were on notice from 9 August 2002 that if proper
particulars were not provided the Applicants were facing the prospect that the Applicants would be required to show cause why
the applications should not be dismissed. Despite that advice being given to the Applicants’ industrial agent, proper particulars
and discovery were not provided. The Commission gave the Applicants a further opportunity to provide proper particulars and
discovery when it made the orders on 20 September 2002. The Commission made a clear statement to the Applicants’ agent
that if the agent and/or the Applicants did not understand what was required of them then they should seek advice from
someone else. A copy of the Commission’s comments was recorded on transcript and sent to the Applicants and their agent on
2 October 2002. Clearly the Applicants have been given every opportunity to comply with the orders made by the
Commission. Whilst the Commission has not received any evidence from the Respondent as to the costs that have been
incurred by the Respondent, it is apparent from the voluminous information on the Commission files that the Respondent has
incurred at least $10,000 in costs in dealing with the Applicants’ persistent failure to provide discovery and particulars of claim
that are comprehensible. Plainly the Applicants have failed to prosecute their cases efficiently. The Applicants, through their
agent, have been grossly incompetent in prosecuting their claims. The Applicants have not only caused the Respondent to incur
substantial costs and expenses in their jurisdiction which is a “no cost jurisdiction”, but their conduct has also resulted in cost
to the public in having to vacate the three days set down for hearing of these applications in September 2002. Whilst the
Commission is mindful that the effect of an order for dismissal on the Applicants will deny the Applicants the ability to pursue
their contractual benefits claims, the denial of their cause of action, when balanced against their persistent, incompetent
conduct, case management principles and the fact that the Respondent’s costs cannot be recovered, the Commission is of the
view that the Applicants’ applications should be dismissed.
47 For the reasons set out above I will make an order amending the name of the Respondent and dismissing the application in
each matter.
_________
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2002 WAIRC 07151
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALAN WILLIAM PROSSER, APPLICANT
v.
NARAYA PTY LTD T/A DEE SEED REAL ESTATE, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
WEDNESDAY, 4 DECEMBER 2002
FILE NO.
APPLICATION 190 OF 2002
CITATION NO.
2002 WAIRC 07151
_________________________________________________________________________________________________________
Result
Order made to amend the name of the Respondent.
Representation
Applicant
Ms Y Henderson (of Counsel)
Respondent
Ms F Stanton (of Counsel)
_________________________________________________________________________________________________________
Order
HAVING heard Ms Henderson on behalf of the Applicant and Ms Stanton on behalf of the Respondent the Commission by consent,
and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the name of the Respondent be amended to Narayana Pty Ltd T/A Dee Seed Real Estate.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
_________
2002 WAIRC 07150
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
LORRAINE FLORENCE PROSSER, APPLICANT
v.
NARAYA PTY LTD T/A DEE SEED REAL ESTATE, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
WEDNESDAY, 4 DECEMBER 2002
FILE NO.
APPLICATION 191 OF 2002
CITATION NO.
2002 WAIRC 07150
_________________________________________________________________________________________________________
Result
Order made to amend the name of the Respondent.
Representation
Applicant
Ms Y Henderson (of Counsel)
Respondent
Ms F Stanton (of Counsel)
_________________________________________________________________________________________________________
Order
HAVING heard Ms Henderson on behalf of the Applicant and Ms Stanton on behalf of the Respondent the Commission by consent,
and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the name of the Respondent be amended to Narayana Pty Ltd T/A Dee Seed Real Estate.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
_________
2002 WAIRC 07152
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALAN WILLIAM PROSSER, APPLICANT
v.
NARAYANA PTY LTD T/A DEE SEED REAL ESTATE, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
WEDNESDAY, 4 DECEMBER 2002
FILE NO.
APPLICATION 190 OF 2002
CITATION NO.
2002 WAIRC 07152
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Ms Y Henderson (of Counsel)
Respondent
Ms F Stanton (of Counsel)
_________________________________________________________________________________________________________
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Order
HAVING heard Ms Henderson on behalf of the Applicant and Ms Stanton on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this matter be, and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
_________
2002 WAIRC 07153
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
LORRAINE FLORENCE PROSSER, APPLICANT
v.
NARAYANA PTY LTD T/A DEE SEED REAL ESTATE, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
WEDNESDAY, 4 DECEMBER 2002
FILE NO.
APPLICATION 191 OF 2002
CITATION NO.
2002 WAIRC 07153
_________________________________________________________________________________________________________
Result
Application dismissed.
Representation
Applicant
Ms Y Henderson (of Counsel)
Respondent
Ms F Stanton (of Counsel)
_________________________________________________________________________________________________________
Order
HAVING heard Ms Henderson on behalf of the Applicant and Ms Stanton on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT this matter be, and is hereby dismissed.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
____________________
2002 WAIRC 07087
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KIM TECK SAM TAN, APPLICANT
v.
AUZ HOTELS PTY LTD (ACN 097 361 512), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
WEDNESDAY, 27 NOVEMBER 2002
FILE NO.
APPLICATION 1048 OF 2002
CITATION NO.
2002 WAIRC 07087
_________________________________________________________________________________________________________
Result

Applicant unfairly dismissed. Orders made that the Respondent pay the Applicant $13,999.20 (gross)
as compensation and $3,532.02 (gross) for contractual benefits.

Representation
Applicant
Mr K Trainer (as Agent)
Respondent
In person
_________________________________________________________________________________________________________
1

2

Reasons for Decision
Kim Teck Sam Tan (“the Applicant”) made an application under s.29(1)(b) (i) and (ii) of the Industrial Relations Act
1979 (“the Act”). The Applicant claims that he has been harshly, oppressively or unfairly dismissed by Auz Hotels Pty Ltd
(“the Respondent”). The Applicant also claims that he is owed benefits to which he was entitled under his contract of
employment namely—
(a)
An amount of $2,086.05 being payment for hours of work he should have been rostered on for a period of six
weeks from 20 March 2002 to 15 May 2002. The Applicant says his contract of employment entitled him to
work 40 hours per week. In this period he was rostered for less than 40 hours per week;
(b)
$1,445.97 being 78.5 hours accrued annual leave.
The Applicant says he was employed by the Respondent as an Executive Chef at the Acacia Hotel. The Applicant says he
was unfairly, oppressively and harshly terminated by the Respondent after he returned to work following a period of two
weeks off on paid leave as time in lieu of payment of overtime. The Applicant says whilst he was not at work the Respondent
reallocated his duties as Executive Chef to another employee and when he returned to work his hours were reduced
dramatically by at least 50%. On 15 May 2002 he was summarily dismissed when he was told by the Operations Manager of
the hotel, Mr William Carter, that he was being made redundant. The Applicant was paid one week’s pay (calculated at
20 hours) on termination. The Applicant says that he should not have been selected for redundancy as there was work that he

3330

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

82 W.A.I.G.

could carry out. Further the decision to make him redundant was not a genuine decision by the Respondent. The Respondent
had recently employed another chef, Mr Lam Thanh, who had taken over the Applicant’s work as Executive Chef. The
Applicant says he was not afforded procedural fairness in that he was given no notice that his employment was about to be
terminated. Further he was given no opportunity to make any submission as to why he should not be terminated.
3
The Respondent contends that the Applicant should be estopped from pursuing his claim in the Commission as the Applicant
made an application to the Australian Industrial Relations Commission under s.170CE of the Workplace Relations Act 1996.
Following a conference before Deputy President McCarthy an agreement was reached whereby the Respondent agreed to
recalculate the Applicant’s one week’s pay in lieu of notice from an amount based on 20 hours per week to 38 hours per
week. As part of the agreement to settle the action the Applicant filed a Notice of Discontinuance to discontinue the
Australian Industrial Relations Commission proceedings.
4
The Respondent contends the Applicant was not engaged as an Executive Chef, it says the Applicant was employed to work
part-time for 20 hours per week as an Asian chef/breakfast cook and for a period of time, he was in charge of the kitchen.
The Respondent says it made the Applicant redundant as the Respondent changed its menu in April 2002, to offer less Asian
dishes and more European dishes. As a result of that decision the Respondent says that it did not have sufficient work for all
of its chefs. The Respondent says it selected the Applicant for redundancy on grounds that other chefs employed by it, in
particular a Mr Thanh, were better chefs.
Preliminary Issue
5
On 30 May 2002 the Applicant filed an application pursuant to s.170CE(1) of the Workplace Relations Act. In that
application he stated his date of termination of employment was 15 May 2002.
6
Under the heading “Brief Summary of Reasons Given by the Employer for Termination” the Applicant stated—
“The operations manager told me that the boss, Mr Nair, doesn’t like me, he want to sack you, but the letter given to me
was on redundancy. My performance was good, my conduct was very good. The company’s business remains sound, and
I was terminated. I feel this is unfair.”
7
Section 170CE(1) of the Workplace Relations Act 1996 provides—
“Subject to sub-sections (5) and (5A), an employee whose employment has been terminated by the employer may apply
to the Commission for relief in respect of the termination of that employment—
(a)
on the ground that the termination was harsh, unjust or unreasonable; or
(b)
on the ground of an alleged contravention of s.170CK, 170CL, 170CM or 170CN; or
(c)
on any combination of grounds in paragraph (b) or on a ground or grounds in paragraph (b) and the ground in
paragraph (a).”
8
In the Applicant’s application he stated the grounds upon which his application is based was a contravention of s.170CK and
170CM of the Workplace Relations Act.
9
Section 170CK sets out grounds on which employment must not be terminated. Pursuant to s.170CK(2) an employer is
prohibited from terminating an employee’s employment for one or more of the following reasons, or for reasons including
any one or more of the following reasons—
“(a)
temporary absence from work because of illness or injury within the meaning of the regulations;
(b)
trade union membership or participation in trade union activities outside working hours or, with the employer’s
consent, during working hours;
(c)
non-membership of a trade union;
(d)
seeking office as, or acting or having acted in the capacity of, a representative of employees;
(e)
the filing of a complaint, or the participation in proceedings, against an employer involving alleged violation of
laws or regulations or recourse to competent administrative authorities;
(f)
race, colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities,
pregnancy, religion, political opinion, national extraction or social origin;
(g)
refusing to negotiate in connection with, make, sign, extend, vary or terminate an AWA;
(h)
absence from work during maternity leave or other parental leave.”
10 Section 170CM provides that an employer is to give notice of termination. Where an employee is employed for not more
than a year, a period of notice of at least one week must be given.
11 It is apparent from the Notice of Discontinuance and the record in the Australian Industrial Relations Commission file that
the Applicant’s application in the Australian Industrial Relations Commission was resolved in relation to the payment in lieu
of notice of termination. Further it is apparent from the reasons set out below that the matters raised in s.170CK of the
Workplace Relations Act 1996 have not been raised in these proceedings.
12 An earlier judicial termination has the effect of precluding a person from disputing the determination in subsequent
proceedings in a number of ways. Firstly, because the cause of action in the subsequent proceeding no longer exists, it has
been subsumed in the earlier judgment. This is known as res judicata. Secondly, the party in the subsequent proceeding will
be prevented from re-litigating the issue which has previously been finally determined against that party. That is known as
issue estoppel. (Heydon, Cross on Evidence 6th Australian edition at [5005]). It is a requirement of both res judicata and
issue estoppel that there must be an identity of parties and there must be a final judgment. A judgment by consent, is at law
regarded as a final judgment (Chamberlain v Deputy Commissioner of Taxation (1987) 164 CLR 502). For both doctrines to
apply to estop a later action there must be an identity of issues raised. Both doctrines deal with the issue of policy which
prevents the existence of conflicting judgments on what are substantially identical issues of fact. However, if the pleadings,
evidence or points taken in argument in the second action are different from those of the first, the court hearing the second
action would not be bound to hold that there is an estoppel (Cross on Evidence at [5100]).
13 It is plain from the Applicant’s application that he did not file an application in the Australian Industrial Relations
Commission on the general ground that his termination was harsh, unjust or unreasonable. Consequently it is my view that
the Applicant is not estopped from pursuing a claim in this Commission because the issues raised in the Australian Industrial
Relations Commission were not raised in these proceedings.
The Applicant’s Evidence
14 The Applicant was first employed by the owners of Acacia Hotel on 28 August 2001 when the hotel was owned by another
company. The Respondent took over the management of the hotel on 1 October 2001. Prior to being offered employment
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with the Respondent the Applicant was engaged as a casual chef for the weekend breakfast shift. The Respondent offered the
Applicant a position as a part-time permanent employee as a chef. In a letter of offer which was signed by the Applicant, his
terms and conditions of employment were as follows—
“I am writing to offer you the position as Chef with Auz Hotels Pty Ltd, trading as Acacia Hotel Northbridge. This letter
of offer contains terms and conditions of employment and remuneration. Your employment will be on the terms and
conditions set out in this letter, the “Auz Hotels Hotel Rules” and the Auz Hotels workplace Agreement (here after WPA).
This agreement will be on a part-time, permanent basis, which will commence on the 3rd October 2001.
Your duties will include—
• Chef duties as set out in the “Acacia Hotel Operations Menu”.
Besides the duties stated above, Auz Hotels Pty Ltd reserves the right to vary within reason your duties and functions at
any time at its discretion. It is acknowledged that a variation of your duties does not constitute a breach of your
employment contract.
Your current rate of pay will be $15.00 gross per hour. Wages will be paid fortnightly in arrears by direct deposit into
your nominated bank a/c.
Your performance will be constantly monitored. Use of initiative, common sense and your experience to achieve our
“first time right” mission at all times is favourable. If you fall below the expectations of the management of Acacia Hotel,
you will be advised promptly. At which time, corrective procedures are to be put into action. If at anytime, you feel that
any other staff or management is treating you unfairly, you have the right to make the other party aware.
In accordance with the Superannuation Guarantee Charge Act 1992, Auz Hotels Pty Ltd will also pay a superannuation
contribution equivalent to 8% of your ordinary weekly earnings into an approved superannuation fund.
You might be required to work weekends and public holidays and this has been provided for in the WPA and taken into
consideration when setting your level of remuneration.
This offer of employment is subject to all information provided in your application for employment being true and
correct.”
Notwithstanding the offer of employment referring to terms and conditions set out in a workplace agreement, it is common
ground that the Applicant and the Respondent did not enter into a workplace agreement.
Prior to working at the Acacia Hotel the Applicant worked as a chef/cook at the Red Castle Motor Hotel which has a
European restaurant. He worked in that position from 15 September 2000 and continued to work in that position on a parttime or casual basis until 10 November 2001. The Applicant says in November 2001, Mr Karthigaesu Nair, the Respondent’s
General Manager, who is part owner of the company and director of the Respondent, offered him the position as Executive
Chef on a permanent basis working a minimum of 40 hours per week at the rate of $18.42 per hour. About that time a
number of chefs left the Respondent’s employment, including Tony, the European chef. The Applicant said he accepted the
position and as a result he ceased working part-time for the Red Castle Motor Hotel. After the Applicant commenced
working as Executive Chef he was in charge of the kitchen. He says his duties included menu planning, stock control, food
preparation and cooking. He was also responsible for the preparation of the weekly rosters of the kitchen staff. At that time
the menu offered by the Respondent in its restaurant contained a mixture of Malay, Western and Indian dishes. The
Respondent employed specialist cooks in European, Malaysian and Indian cuisine. Nathan Cant was employed to replace
Tony as the European chef. At that time the restaurant sold more Asian dishes than European.
In January 2002 the Applicant asked Mr Carter for a letter to submit to the Immigration Department setting out his
employment status. In a memorandum on the Respondent’s letterhead Mr Carter stated on 22 January 2002 that the
Applicant—
“… is currently employed as the Executive Chef for the Acacia Hotel. Mr Tan works in a salaried capacity for 40 hours
per week since 19 November 2001.”
The Applicant produced in his evidence, copies of weekly staff rosters from the period of time from 17 December 2001 to
10 March 2002. Those rosters were prepared by the Applicant and show he was rostered to work at least 40 hours in each of
those weeks. The rosters were submitted to Mr Nair who approved the rosters. The rosters also show that the Applicant was
the only chef who was usually rostered to work more than 40 hours per week, although on some occasions the main
European chef, Nathan, was also rostered to work 40 hours per week. The Applicant said he was qualified as an Asian cook.
The Applicant said that he did not cook Malay or Indian dishes. The Indian dishes were pre-prepared and reheated when
ordered. The Applicant said he cooked Western food. The Applicant conceded that after December 2001 the demand for
Indian food dropped off and the demand for European food increased. Further he conceded that demand for Indian food went
down because the food was frozen which affected the quality of the food. He also conceded that after Mr Harish Panchal left
(in November 2001), the quality of Asian and Indian food dropped and there were less customers who ordered that type of
food.
Mr Thanh was employed by the Respondent after the Applicant recommended to Mr Nair he be employed. Mr Thanh
commenced work on 4 February 2002. He was employed to replace Mr Cant. The Applicant said that Mr Thanh was
employed to cook Asian and Western food. He also testified that he was told by “the management” that Mr Thanh’s working
week was “based on” 32 hours per week. The Applicant said Mr Thanh had good work skills.
By the end of March 2002 the Applicant had accumulated a number of additional hours work as overtime. Instead of paying
the Applicant overtime the Respondent directed the Applicant to take paid leave from 11 March 2002 until 1 April 2002.
When cross-examined the Applicant conceded that Mr Nair gave him some books to learn recipes prior to going on leave
with a view to improving the quality of the food. The Applicant denied that he had not read the books. He said he did so
whilst he was on leave.
When the Applicant returned to work after his two weeks off the Respondent had changed its menu. The changes were made
without consultation with the Applicant. The new menu contained Chinese and Japanese dishes, Western dishes, pasta dishes
and a salad course. It is apparent from the new menu that it no longer contained any Indian dishes.
When the Applicant returned to work on 1 April 2002 he was told by Mr Carter that his duties as Executive Chef including
preparing the rosters had been taken over by Mr Thanh. He also found that he was not rostered to work in the week
commencing 1 April 2002 to 7 April 2002. After that time he was rostered to work substantially less hours. In the week
commencing 8 April 2002 he was rostered to work four shifts only, being a total of 20 hours. On Monday and Tuesday of
that week he was rostered to work four and a half hours each evening and on Saturday and Sunday he was rostered to work
in the morning as the breakfast cook. It is apparent from the roster that Mr Thanh was rostered to work at least 37.5 hours
that week. Further that whilst the Applicant was on leave Sekaran Krishnan, one of the Indian chefs, left and an Apprentice
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chef, Simon, was engaged. In the week commencing 15 April to 21 April 2002 a new chef Geo was employed. In that week
the Applicant was only rostered to work Monday and Tuesday nights and the breakfast shift on Saturday and Sunday was
allocated to Geo. In the week commencing 28 April 2002 and 13 May 2002 the Applicant was rostered to work two night
shifts only for a total of nine hours and Geo was also rostered to work the breakfast weekend shifts. It is common ground that
prior to the Applicant being employed by the Respondent he was employed by the previous owner of the hotel as a weekend
breakfast cook.
20 On 15 May 2002 the Applicant was on duty on an evening shift and Mr Carter came to see him and asked him to come into
his office. Mr Carter handed him a letter of termination signed by Mr Carter. It had a heading, “RE: Redundancy Pay for
Sam Tan” and the letter stated—
“Due to the total lack of business within the Acacia Hotel Restaurant, the Management of the Acacia Hotel requires that
you take redundancy. The details of your final pay are as follows—
1 Weeks notice (20hrs)
5 Public Holidays
Accrued Annual Leave”
Mr Carter also handed the Applicant a reference. The reference was also signed by Mr Carter and stated as follows—
“This is a person (sic) reference for Mr Tan Kim Teck (Sam Tan).
Sam was employed as the Executive Chef for the Acacia Hotel from November 2001 to May 2002.
Sam is a competent, loyal and dedicated Employee and I am sorry to lose him. Sam was able to prepare a diverse menu to
budget for accommodation and cater for Functions and Events.
Sam is able to cost and purchase stock efficiently and is a diligent record keeper, attributes of an excellent Chef.
I wish him the best for the future and can recommend him for whatever task assigned to him.
Any questions please contact me on 9328 0000 or 0402 922 188 regarding this matter.”
The Applicant testified that Mr Carter informed him that Mr Nair did not like him (the Applicant) and wanted him to be
sacked. The Applicant says the notice of termination came without any warning. It was put to the Applicant and denied by
him in cross-examination that his standard of cooking was average and he was not as good a chef as Mr Thanh and that was
why he was selected for redundancy. The Applicant claimed he should not have been selected to be terminated, that if
anyone should have been terminated it should have been Mr Thanh as Mr Thanh did not have any formal qualifications as a
chef and Mr Thanh had only been employed for a short period of time.
21 On termination the Applicant was paid one weeks’ notice on the basis of 20 hours per week. The Applicant was paid accrued
annual leave, however, the period of time that he had previously taken as time off in lieu from 11 March 2002 to 1 April
2002 was deducted from his accrued annual leave. Accordingly the Applicant makes a claim for 78.5 hours accrued annual
leave.
22 Since the Applicant’s employment was terminated he has obtained some work with Spotless Catering on a casual basis
working five days per week for 20 to 25 hours. The Applicant commenced work for Spotless Catering on 9 August 2002. He
is paid $16.41 per hour plus penalties. The Applicant has also been employed on a casual basis with the Sheraton Hotel as a
temporary casual chef. However as the Applicant works weekends for Spotless Catering he has only worked two shifts for
the Sheraton Hotel.
23 The Applicant conceded that the Respondent’s restaurant was not making money whilst he was employed and he could recall
discussions on two occasions about the necessity to improve the volume of sales and to improve the quality of the food. He
said that the Respondent had engaged a food consultant to provide advice in relation to menus. The Applicant says the food
consultant recommended the restaurant not cook Indian and Malay food but that Mr Nair had a conflicting opinion.
24 When shown the Respondent’s wage cost summary for the restaurant from October 2001 to June 2002, the Applicant pointed
out that whilst he was working as the Executive Chef the losses sustained each month declined to the point that in March
2002, the restaurant made a very small profit. It then made a loss in April 2002, and returned to profit in May 2002 and June
2002.
The Respondent’s Evidence
25 Mr William Carter, the Operations Manager for the Respondent, testified that he commenced work at the Acacia International
Hotel on 6 January 2001, when he was engaged by the previous owner. When Mr Nair’s company took over the hotel on
3 October 2001, he was employed by the Respondent. In relation to allocation of work between the chefs, Mr Carter testified
that in October 2001, Mr Harish Panchal cooked some of the curries and Ms Ranjit Singh cooked the Malaysian version of
the same dishes. Mr Krishnan produced parathas. The Applicant was employed as a breakfast cook. He was also utilised to
cover function hours and extraneous hours of service for dinner outside the specialist dishes. Mr Carter said when the
Applicant first commenced work the customers were principally Asian people who were on tours. At lunchtime the food
ordered was a combination of Western food with the occasional Chinese and Indian dish. Business was extremely slow.
When Mr Panchal left the level of knowledge of Indian food went with him and the quality of the curries dropped
dramatically. After he left labour costs were reduced by pre-preparing Indian food which was reheated when ordered.
26 When asked if there were any complaints by customers whilst the Applicant worked as the Executive Chef, Mr Carter
testified he received a complaint that the food was “not as tasty” as it had previously been. He also said an audit of the cool
rooms of the hotel identified there was a high level of spoilt food but after the Applicant was made redundant food keeping
practices had improved substantially. Mr Carter said that the Applicant was not responsible for ordering but he was
responsible for the quality of the produce.
27 Mr Carter maintained that the Applicant was not employed full-time. He said that the hotel did not have many full-time staff.
He prepared the letter for the Applicant for permanent residency without instructions from Mr Nair. When cross-examined
Mr Carter conceded the Applicant was in charge of the kitchen and he was aware that the Applicant was working at least
40 hours per week. He also conceded that what he said in that letter was the truth at that particular time. Mr Carter said that
he was not responsible for the rosters, that the Applicant prepared the rosters. Mr Carter also testified that the Applicant was
not entitled to be paid overtime because he was engaged as a salaried managerial member of staff. He said that all salaried
managerial staff were expected to perform their duties regardless of the amount of time it takes and that they are to
endeavour to ensure that the work is done within set hours so that no overtime is incurred. He said that the Applicant came to
him and told him that he worked a substantial period of overtime and he would like to be paid for it. Mr Carter said that
although the Respondent did not agree he was entitled to be paid, they capitulated and paid him for a two week break, for
hours he had accumulated above and beyond a 76 hour fortnight.
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Mr Carter maintained that the Applicant’s employment was terminated because it was necessary to reduce the number of
staff working at the hotel. At the time of the hearing of the application the total number of staff had been reduced from 44 to
34. When asked why the Applicant’s employment was terminated Mr Carter said that there was a drop-off in revenue for the
hotel which resulted in the hotel running at a substantial loss. He said unless things were turned around dramatically within a
12 month period the hotel would be permanently closed. At about the time the Applicant’s employment was terminated the
Respondent dismissed Ms Singh for misconduct.
Mr Carter said that prior to informing the Applicant his employment was terminated the Applicant had received a payslip,
showing his termination pay had been paid electronically to his bank account. The Applicant came to see him at the end of
his shift and asked why he had been paid the amounts set out in his payslip. Mr Carter gave the Applicant an envelope which
contained the letter of termination and the reference. Mr Carter said the Applicant asked was he being dismissed “because
the boss does not like me?” Mr Carter said he was unable to answer and said he did not respond because it was clear to him
that the Applicant had come to the conclusion that he was not liked and that was the reason he was being terminated. He told
the Applicant the reason why he had been selected for redundancy was that the number of hours allocated to his department
was “beyond budgetary requirements”. He did not tell him why he had been selected for redundancy in preference to the
other chefs. When questioned further he said the Applicant was selected for redundancy because of his (the Applicant’s)
work with the rosters, the allocation of purchases and the condition of the fridges and freezers. Although Mr Carter did not
elaborate what he meant in relation to the rosters, I understand the issue was that the Respondent says the Applicant was not
sharing the chef work equally and fairly amongst the chefs and rostering himself to do more hours than the other chefs and
by working overtime. Mr Carter conceded that the Applicant had longer service and better qualifications than Mr Thanh. He
said however that it was his opinion that the Applicant was less skilled than the other chefs in producing European food. Mr
Carter conceded that none of these matters were put to the Applicant prior to his termination. Further he conceded that at no
time were any formal warnings issued to the Applicant about the quality of his work, nor was he told at any time that his
position was in jeopardy.
Mr Carter conceded that the wage costs document showed that during the currency of the Applicant’s employment the
kitchen’s financial performance turned around significantly. He also conceded that in the month that the Respondent chose to
terminate the Applicant’s employment the restaurant returned the largest profit.
Mr Carter agreed that the Applicant’s pay sheets showed that he had accumulated 158 hours annual leave at the time of his
termination of employment. Mr Carter could not explain why the Applicant was only paid 80.37 hours accumulated leave on
termination.
Mr Karthigaesu Nair, the General Manger of the Respondent, testified a consultant accountant came from the Maldives to
analyse the management of the hotel and found it was necessary to reduce the running costs of the hotel by a substantial
amount. The audit revealed that the weakest area of the business was in the restaurant which was not creating any revenue.
He said a restaurant should be able to pay from its gross profit, one third labour costs, one third production costs and one
third profit. Mr Nair also said that after 11 September 2001 hotel occupancy in hotels was very low and steps had to be taken
to make cuts in order to ensure the survival of the business.
Mr Nair said it was his decision to terminate the Applicant’s employment. He initially testified the reason he terminated the
Applicant’s employment was based on economic grounds. However, when asked to elaborate, he said the Applicant was not
proficient enough in cooking European food, he did not take appropriate steps to improve the quality of the food in the
restaurant and had not made any cut-backs. Further whilst the Applicant was on leave the other chefs had managed to change
the menu to provide a better service and to return a greater profit to the hotel. Mr Nair said the Applicant was not able to
change the menu despite requests by him (Mr Nair) to do so. He said that his failure to initiate change showed that the
Applicant was not co-operative, was not capable of initiating change or he did not have the knowledge to manage staff or
train them appropriately.
Mr Nair also said that the Applicant had not been entitled to claim overtime and he had been told many times that working
overtime was unnecessary. Mr Nair conceded however that although the rosters were prepared by the Applicant he approved
each of the fortnightly rosters. Further he conceded that the Applicant was not rostered to work on the week that he returned
from his time off in lieu. Mr Nair said this was because the rosters are prepared a week in advance and that it did not occur to
him that the Applicant was returning to work that week. He said that he did not intentionally fail to roster the Applicant to
work that week.
Mr Nair denied that the chef Geo was employed to replace the Applicant. He said Geo was employed to replace Ms Singh.
Mr Nair, however, conceded when the rosters were put to him that after the Applicant returned from two weeks’ leave Geo
was rostered to work at times that the Applicant had previously been rostered to work.
Mr Nair also conceded that he never informed the Applicant that his job was in jeopardy. He said however, he had pointed
out to the Applicant many times that he was required to improve the quality of the food and to prevent wastage. Mr Nair
however, maintained that the Applicant was not employed as an Executive Chef that he only acted temporarily in that
position.
Mr Nair conceded that the pay records calculated that the Applicant was owed 152.72 hours accrued leave on termination of
employment. Although he conceded that the Applicant was sent on leave in March 2002 to take time off in lieu of payment
of overtime, he said that when the Applicant’s employment was terminated the two weeks of time off in lieu were deducted
from 152.72 hours of accrued annual leave.

The Respondent’s Submissions
38 It is contended by the Respondent that its decision to terminate the Applicant was fair. Further that the Applicant was not
replaced. The Respondent says Geo was employed to replace Ms Singh, Simon (the apprentice), was employed to replace Mr
Krishnan, who finished work in April 2002. The Respondent said because Simon was an apprentice he had to work with a
qualified chef for a period of 76 hours per fortnight. The Respondent contends that under the Hotel and Tavern Workers’
Award, 1978 (“the Award”) a part-time permanent employee can be rostered on to work no less than 20 hours and up to
40 hours per week. The Respondent says changes had to be made to reduce the Applicant’s hours because he was not
efficient and his knowledge of European cooking was not to the level of other chefs employed by the Respondent.
Hotel and Tavern Workers’ Award, 1978
39 Clause 12 of the Award provides—
“(1)
A part-time employee shall mean an employee who, subject to the provisions of Clause 8. - Hours, regularly
works no less than twenty ordinary hours per fortnight nor less than three hours per work period.
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A part-time employee shall receive payment for wages, annual leave, holidays, bereavement leave, and sick
leave on a pro-rata basis in the same proportion as the number of hours worked each fortnight bears to seventysix hours.
Notwithstanding any other provision of this award, the employer and the employee may, by agreement, increase
the ordinary hours to be worked in any particular pay period to a maximum of seventy-six ordinary hours. Such
extra hours shall be paid for at ordinary rates of pay.”

Legal Principles
40 The question to be determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has
been exercised harshly or oppressively against the employee so as to amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).
41 Where an employee is dismissed summarily the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679).
42 In this case it is clear that the Applicant was denied procedural fairness in that he was given no opportunity by the
Respondent to make any submission to his employer as to whether he should be dismissed. Further he was given no notice
that he needed to improve his performance. Despite the requirement to accord procedural fairness, not every denial of
procedural fairness will entitle an employee to a remedy. No injustice will result if after a review of all of the circumstances
of the termination it could be said that the employee could be justifiably dismissed (Shire of Esperance v Mouritz (1990)
71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ and at
466 per McHugh and Gummow JJ). Where an employer complains that an employee’s performance is inefficient an
employee should not, so far as practicable, be dismissed without warning as to the possibility of dismissal (Margio v
Fremantle Art Centre Press (1990) 70 WAIG 2559).
43 In order to establish that a termination of employment for redundancy is unfair on grounds that the selection of an employee
was unfair, the employee in question must show that his or her selection was unfair in comparison to other workers (see
AMWSU and OPDU v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733 per Brinsden J at 734 and
Olney J at 738). Further, if the selection process was such as to deny procedural fairness, the selection process may also be
unfair.
44 In addition, a failure to comply with the mandatory requirements under s.41 of the Minimum Conditions of Employment Act
1993 is a factor to be taken into account in deciding whether a dismissal is unfair. (Gilmore v Cecil Bros. (1996) 76 WAIG
4434, per the President at 4445). Section 41 of the Minimum Conditions of Employment Act requires that where an employer
has decided to make an employee redundant, the employee is entitled to be informed by the employer as soon as reasonably
practicable after the decision has been made and discuss the likely effects of the redundancy and measures that might be
taken to avoid or minimise its effect.
Conclusion
45 Except in relation to whether the Applicant was engaged as the Executive Chef on a full-time basis, it is apparent from the
evidence that there is little dispute between the witnesses as to the material events. The Applicant was aware that the
restaurant was unprofitable. It is clear that during the currency of the Applicant’s employment that the profitability of the
restaurant improved to the point where it became profitable in the month that the Applicant’s employment was terminated. I
accept that the Respondent had a need to restructure its restaurant, in particular its menu and that that was legitimate for the
Respondent to do so. However I do not accept that the Respondent’s decision to terminate the Applicant’s employment was
fair. The Respondent selected the Applicant to be terminated and dismissed him by making him redundant on grounds that
his performance when compared to the performance of others employed as chefs was sub-standard. However the Applicant
was given no adequate warning or opportunities to improve his work. In any event I am not satisfied that the Respondent has
made out a case that the Applicant’s performance was not of a sufficient standard. The evidence given by Mr Carter and Mr
Nair of complaints appear to be trivial. The evidence given by to Mr Carter and Mr Nair in relation to wastage and storage of
food was not put to the Applicant when he gave his evidence. Further, Mr Nair appears to have a very poor comprehension
of appropriate storage of seafood. Mr Nair testified that in his view the Applicant should re-freeze seafood where seafood
had been defrosted and not cooked. His criticism of Mr Tan is, in my opinion, unwarranted when regard is had to standards
of food handling that are well known in the community. Further, I do not accept Geo was engaged to replace Ms Singh. By
that time the restaurant menus did not contain any Indian food so there was no need for parathas. In any event it is clear from
the rosters that the Respondent rostered Geo to replace the Applicant as breakfast cook.
46 In relation to the Applicant’s claim for contractual benefits I am satisfied that the Applicant has made out a case that he is
owed 78.5 hours accrued annual leave. The Respondent is not entitled to make a deduction from his final termination pay for
the period of time that he had previously agreed that the Applicant would take as time in lieu of overtime. Accordingly I will
make an order that the Respondent pay the Applicant the amount of $1,445.97 being payment for 78.5 hours accrued annual
leave. In relation to the Applicant’s claim for payment of hours worked when he should have been rostered on for the period
of six weeks from 20 March 2002 to 15 May 2002, I am satisfied that the Applicant has made out his claim for the amount of
$2,086.05. The Award does not enable a part-time employee to work 40 hours per fortnight on an ongoing basis. Clause
12(3) is in my view designed to enable an employer and employee to work additional hours to 76 hours per fortnight on an
ad hoc, pay period by pay period, basis. Although the Applicant’s employment contract provides that the Respondent could
vary within reason the Applicant’s duties and functions at any time at its discretion I do not accept that right entitled the
Respondent to vary the Applicant’s hours of work from 40 hours per week to an average of 20 hours per week. I do not
accept the Respondent’s evidence that the Applicant was only employed to work 20 hours per week after November 2001. I
prefer the evidence given by the Applicant to the evidence given by Mr Carter and Mr Nair in relation to this issue. In
particular I prefer the Applicant’s evidence that he was offered a position as a full-time Executive Chef from November
2001. I am of the view when one has regard to the fact that the rosters were approved by Mr Nair that it is clear that the
Respondent had employed the Applicant for 40 hours per week. Further Mr Carter’s view that the Applicant was a member
of “salaried staff” and was not entitled to overtime is inconsistent with the Applicant’s evidence that he was engaged by
Mr Nair as a full-time Executive Chef.
Remedy for Unfair Dismissal
47 The Applicant does not seek re-instatement. The Applicant has now sought and obtained other employment. Accordingly I
am satisfied the Applicant has taken steps to mitigate his loss. The Applicant was paid $18.42 per hour for each hour worked.
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His weekly rate of pay was $736.80. Six months’ remuneration calculated on that weekly amount is $19,156.80. Mr Trainer,
however, advised the Commission during the proceedings that if the Commission was satisfied that the Applicant’s contract
of employment entitled him to be rostered to work 40 hours per week the Applicant claims an amount of $13,999.20 as
compensation, being the remuneration that was lost to the Applicant until he was able to find alternative part-time
employment commencing on 9 August 2002.
48 In light of the findings I have made, I will make an order that the Respondent pay the Applicant an amount of
$13,999.20 (gross) as compensation for being unfairly dismissed. I will also make an order that the Respondent pay the
Applicant an amount of $3,532.02 (gross) as amounts owed as benefits under his contract of employment.
_________
2002 WAIRC 07125
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
KIM TECK SAM TAN, APPLICANT
v.
AUZ HOTELS PTY LTD (ACN 097 361 512), RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
MONDAY, 2 DECEMBER 2002
FILE NO.
APPLICATION 1048 OF 2002
CITATION NO.
2002 WAIRC 07125
_________________________________________________________________________________________________________
Result

Orders that the Applicant was unfairly dismissed and that the Respondent pay the Applicant
$13,999.20 (gross) as compensation and $3,532.02 (gross) as contractual entitlements.

Representation
Applicant
Mr K Trainer (as Agent)
Respondent
In person
_________________________________________________________________________________________________________
Order
HAVING heard Mr Trainer on behalf of the Applicant and the Respondent in person, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979 hereby—
(1) DECLARES that the Applicant was unfairly dismissed by the Respondent;
(2) ORDERS that the Respondent pay the Applicant, within seven days of the date of this Order, $13,999.20 (gross) as
compensation and $3,532.02 (gross) as contractual entitlements.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
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Number

Allia M

Hiform Concrete Pty Ltd

Bailey MR

Shipman M & Others

Bavington PA
Boulton A

Commissioner

Result

GREGOR C

Discontinued

1395/2002

HARRISON C

Order Issued

John Hughe's Skipper Service & Tyre Centre

1503/2002

GREGOR C

Discontinued

BMN Phillips Pty Ltd (ACN 084 486 046)

1144/2002

GREGOR C

Discontinued

Bowman E

Sportsco Operations Pty Ltd

2285/2001

SMITH C

Discontinued

Bryant PG

Milem Pty Ltd

1414/2002

GREGOR C

Discontinued

Burdett JJ

Shacks Motor Group T/A Rockingham Holden

1227/2002

WOOD C

Dismissed

Burton TG

British America
000 151 1000

1092/2001

SCOTT C

Discontinued

Carbone F

Mark Sun Owner of Sunlong Fresh Foods Pty Ltd

1667/2002

KENNER C

Discontinued

Castelnau YA

Magar A

1394/2002

SMITH C

Discontinued

Datu R

Formsteel Pty Ltd

1719/2002

BEECH SC

Discontinued

Davey GR

Diamond Management

2024/2001

COLEMAN CC

Order Issued

Davies CM

A.Ellison of Kiam Corparation Limited

1226/2002

WOOD C

Dismissed

Dodson A

Travelshop.com.au Pty Ltd

255/2001

SMITH C

Order (Arbitration)

Doyle JTO

Jako Industires Pty Ltd T/AS Jako Service

847/2002

KENNER C

Discontinued

Tobacco

50/2002

(Australia)

Ltd

ACN
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Drayton PJ

Symes Sanding Services

1690/2002

KENNER C

Discontinued

Dunn M

Diamond Management

2023/2001

COLEMAN CC

Order Issued

Finos F

Transfield Construction Pty Ltd

1368/2002

GREGOR C

Discontinued

Fiorentino KA

Perth Inflight Catering

1410/2002

HARRISON C

Granted

Fraser CA

Mackerel Islands Pty Ltd ACN 008 728 087

1761/2002

BEECH SC

Discontinued

Gilbin S

Midland Brick Company Pty Ltd

1311/2000

BEECH SC

Discontinued

Haddleton ME

MNG Capital Pty Ltd

1509/2002

SMITH C

Discontinued

Hall P

Toni Alfonsi Seagate

1552/2002

GREGOR C

Discontinued

Khokhar P

Resolve FM

517/2002

KENNER C

Discontinued

Marston DB

Southside Autos (1981) Pty Ltd

556/2001

SMITH C

Discontinued

McDonald G

Carparts Distribution Pty Ltd

1684/2002

BEECH SC

Order Issued

McGuire RD

Elders Hycube

373/2002

HARRISON C

Discontinued

Mignanellie A

Woodside Energy Limited

612/2002

KENNER C

Discontinued

Monaco F

Hiform Concrete Pty Ltd Trading As Hiform Formwork

206/2002

GREGOR C

Discontinued

Munro V

The Table & Chairs Company

1785/2002

BEECH SC

Discontinued

Oliver D

National Institute of Accountants

1239/2002

BEECH SC

Discontinued

O'shea KA

Resolve Fm, Trading Entity Of Haden FM Pty Ltd A
Tyco Company

1268/2002

SMITH C

Discontinued

O'Toole R

Separovic & Associates

1288/2002

SMITH C

Discontinued

Ralph PA

Elders Limited

1384/2002

SMITH C

Discontinued

Robinson-Grone SM

Clientforce T/A Belcara Enterprises Pty Ltd ABN
87078070818

1234/2002

KENNER C

Discontinued

Sampson G

Coulthard R

1232/2002

GREGOR C

Discontinued

Sergeant NM

Trevor Lowenhoff Pharmacy Plus

1677/2002

BEECH SC

Discontinued

Shaw-Jones KL

Foodline Stainless Installations Pty Ltd

1530/2002

SMITH C

Dismissed

Smit TL

Ujamaa Nominees Pty Ltd (acn 008 972 003)

1652/2002

SCOTT C

Discontinued

Smith NM

City of Gosnells

1176/2002

GREGOR C

Discontinued

Snow DR

Dillmann H

1316/2002

HARRISON C

Order Issued

Voncina J

David Sneddon FastTrack Tiling Service

1623/2002

SMITH C

Dismissed

Wacura CJ

Tim Bowden

769/2002

KENNER C

Dismissed

Wark JG

Kraft Foods Ltd

1479/2002

HARRISON C

Discontinued

Watterston GC

Happy Days Party Hire

1765/2002

BEECH SC

Discontinued

Western PR

Trees Need Tree Surgeons

1660/2002

KENNER C

Discontinued

Wyatt NJ

Mackerel Islands Pty Ltd ACN 008 728 087

1760/2002

BEECH SC

Discontinued

Yamashita T

Joe Crisafio Proton

915/2002

SMITH C

Discontinued

Yearsley P

Macmahon Contractors Pty Ltd

1297/2002

SCOTT C

Discontinued

Zikmundovsky D

Argyle Diamond Mines Pty Limited ACN 008 912 418

1616/2001

KENNER C

Discontinued
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2002 WAIRC 07025
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
-vCOCKBURN CEMENT LIMITED, RESPONDENT
CORAM
CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER
FRIDAY, 15 NOVEMBER 2002
FILE NO/S.
C 208 OF 2002
CITATION NO.
2002 WAIRC 07025
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Result
Order issued
Representation
Applicant
Mr M Llewellyn and with him Mr G Anderton
Respondent
Mr P Cocks
_________________________________________________________________________________________________________
Order
WHEREAS the applicant union lodged an application pursuant to section 44 of the Industrial Relations Act, 1979 on the 14th
October 2002 in relation to a dispute;
AND WHEREAS the Commission convened a compulsory conference on Tuesday 15th October 2002 in an effort to resolve the
dispute;
AND WHEREAS the Commission convened a further conference to facilitate resolution of the dispute on Thursday 17th October
2002;
AND WHEREAS the Commission directed the parties to engage in further discussions in an attempt to resolve the issues in
dispute;
AND WHEREAS the applicant to these proceedings advised the Commission on Thursday 22nd October 2002 that the parties
expected to reach an agreed position by Tuesday 29th October 2002;
AND WHEREAS the Commission received a copy of the agreed position between the parties on Monday 4th November 2002;
AND HAVING heard Mr M Llewellyn on behalf of the applicant and Mr P Cocks on behalf of the respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the agreement in the attached schedule be recorded as an agreement between the parties to this application
reached by consent.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
_________
SCHEDULE
Kwinana Production Operator Agreement to Operate Blending Plant
The blending plant will be operated for a trial/review period by the production operators.
Trial Period—
Operation of the blending plant for all blended products shall commence on a trial basis for three (3) months
following satisfactory training of Kwinana production operators.
The blending plant will be added into the current processes being operated from the central control room. These
being, cement mill 1, cement mill 2, hydrator, raw materials dryer, LH using the blender and material receival.
All processes will be prioritised by the supervisor on the Daily Running Sheet.
The priority system will consist of two (2) levels. Level 1 will be for must operate equipment and level 2 is for
equipment which is optional depending on issues arising in a shift where focus is required on level1 equipment. It is
the expectation that where required, all available plant be run with operators using the priority system to make
decisions on the combination being operated depending on problems which arise.
The company commits to resolve all possible technical, environmental and outstanding CITECT issues within the
trial period of three (3) months in conjunction with the production operators. These issues will be reviewed at the
fortnightly meetings, and if any outstanding issues remain, time frames and plans agreed upon to address the matter.
Routine sampling/testing of finished products reviewed and reduced on the Quality Target Sheet by Quality
Superintendent (refer attached Sample/Testing Frequency Analysis Sheet).
Post Trial—
Complete review of the trial as part of production operations.
Update Kwinana production operator job description through consultation.
Continue to review sampling/testing of finished products on a more regular basis.

Test Description

Sample/Testing Frequency Analysis Sheet
Proposed - full shift
Current - full shift testing
testing
Time
Repeats
Time
Time
Repeats
Time
per
per
per
per
test
per shift
shift
test
per shift
shift

Cement Mill 1
Sample
Colour
Surface Area
45 um

10
5
10
5

4
4
4
2

40
20
40
10

10
5
10
5

4
4
4
2

40
20
40
10

CaCO3
Blend/SO3

5
10

2
2

10
20
140

5
10

2
2

10
20
140

Agreed Changes Comments

Crème only.
Eliminate CC & GP. Continue on GPC
for QP38 (Woodside LH).
Not possible to do.
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Current - full shift testing
Time
Repeats
Time
per
per
test
per shift
shift

Proposed - full shift
testing
Time
Repeats
Time
per
per
test
per shift
shift

Cement Mill 2
Sample
Colour
Surface Area
45 um
CaCO3

10
0
10
5
5

4
0
4
2
2

40
0
40
10
10

10
0
10
5
5

4
0
3
2
2

40
0
30
10
10

Blend/SO3

10

2

20

10

2

20

120
Hydrator
Sample
Moisture
Bulk Density

Dryer
Sample
Moisture

10
5

3
3

30
15

10
5

2
2

20
10

5

3

15
60

5

0

0
30

10
5

3
3

30
15

10
5

2
2

20
10

Shift Total, mins

10
10
10
5
30

4
2
4
2
0

40
20
40
10
0
110

475

Agreed Changes Comments

Reduce frquency to 4 hrly (was 3 hrly)
Eliminate GB. Continue for Slag (QP38)
Cannot use XRF. Sampling 4 & 6 hrly
don’t fit as well as 3 & 6 hourly.
Sampling 4 & 6 hrly don’t fit as well as
3 & 6 hourly.

110

45
Blending
Sample
Blend
Surface Area
45um
Water Retentivity
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Reduce frquency to 6 hrly (was 4 hrly)
Reduce frquency to 6 hrly (was 4 hrly).
Can reduce to zero when establish
conductivity meter performance.
Eliminate.

Reduce frquency to 6 hrly (was 4 hrly)
Reduce frquency to 6 hrly (was 4 hrly).
Aim to reduce if can establish
relationship between moisture and temp
in process.

30

10
10
10
5
30

4
1
4
0
0

40
10
40
0
0
90

Set up only on all products.
Setup then 3 hrly for QP38 only.
Eliminate.
Requires specific training not for trial.

400
75

CONFERENCES—Matters referred—
PARTIES

CORAM
DATE
FILE NO.
CITATION NO.

2002 WAIRC 06996
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
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_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant
Mr M Llewellyn
Respondent
Ms L Gibbs (as agent)
_________________________________________________________________________________________________________
Reasons for Decision
Robyn Dale Hardy and Jessie Ada Green were employed by Waterglen Holdings Pty Ltd (“the respondent”) until 19 March
2002. As a result of these employees ceasing work with the respondent the Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers (“the applicant”) commenced proceedings under s.44 of the Industrial Relations Act
1979 (“the Act”) alleging that Ms Hardy and Ms Green were dismissed from their employment in a harsh, oppressive and unfair
manner. Conciliation proceedings did not resolve the claim and the matters were referred for arbitration under s.44(9) of the
Act. The respondent denies that it harshly, oppressively and unfairly dismissed Ms Hardy and Ms Green.
2 A memorandum of matters for hearing and determination was drawn up.
“The applicant argues the following—
1.
The dismissed employees were classified as permanent casual employees who had an expectation of
ongoing employment.
2.
Even though it is claimed that normal work was available to be undertaken;
(a)
the employer refused to offer work to Tania Allen from 11 March 2002.
(b)
the employer refused to offer work to Sandra Hansen, Robyn Hardy and Jessie Green from
18 March 2002.
3.
Alternative employees were engaged to undertake work from 11 March 2002.
4.
In the circumstances the applicant argues that the employees were unfairly dismissed.
The respondent argues that the employees were not unfairly dismissed.”
3
At the hearing the applicant informed the Commission that Ms Tania Allan and Ms Sandra Hansen were no longer involved
with this application. The applicant also revised the date in 2 (b) of the Schedule of the Memorandum of Matters Referred for
Hearing and Determination to read 20 March 2002.
4
Ms Hardy and Ms Green were called by the applicant to give evidence. Ms Green is 20 years of age and was employed by the
respondent for approximately 17 months from October 2000. Ms Green was employed as an onion picker and worked in the
field collecting onions. She was expected to collect around five bags of onions per hour, each containing fifteen bunches. In
summer her normal hours were 5.30am until 2.30pm and in winter because of the shorter day the hours changed to 6.30am
until 2.30pm. Ms Green normally worked these regular hours and some days she would finish earlier if the day’s quota was
met.
5
On 19 March 2002, Ms Green worked until 12.00 noon and then attended TAFE to undertake studies. This regular early finish
on Tuesdays was agreed to by Ms Jane Blacklock, a Director of the respondent.
6
Ms Green stated that on the evening of Tuesday 19 March 2002, when her mother Ms Hardy returned home from work, she
was told by her mother that there would be no more work available for her to undertake with the respondent until further
notice. The next day Ms Hardy rang Mr Bruce Ebery, the other Director of the respondent. Ms Hardy handed the phone to Ms
Green. Ms Green was told by Mr Ebery that the respondent was selling up and the respondent’s business was on the market.
She was told not to come to work any more. The following Tuesday Ms Green visited her normal work place and saw other
employees undertaking onion picking. A “For Sale” sign was at the front of the property.
7
Ms Green confirmed she is currently employed by ATCV-Greencorps on a traineeship. She receives $7.45 per hour for each
hour worked and earns $596.00 gross per fortnight. Ms Green has been employed to undertake this work since 27 May 2002.
Documents confirming this employment and income were tendered (Exhibits A2 and A3).
8
Under cross-examination Ms Green confirmed that she undertook work with the respondent to help save money to obtain a
driver’s licence and buy a vehicle. Ms Green stated that when she commenced employment with the respondent she was
informed the job was casual, and that she would not be paid when she was not in attendance. She stated that the job was to be
on an ongoing basis and was not seasonal. She also confirmed that her hours of work fluctuated, depending on how many
pickers were at work on any given day. Ms Green stated that while there was some flexibility in terms of attending work, she
was supposed to show up to work as normal Monday to Friday and on a Saturday when requested to do so. She stated that she
was expected to work on a regular basis unless told otherwise. Ms Green confirmed that work hours varied in January,
February and March 2002. During this period start times were similar, but finish times varied. Prior to working her last day
with the respondent on 19 March 2002, Ms Green had two days off because she was experiencing wrist problems as a result of
the work she was undertaking with the respondent. She confirmed she did not make a workers’ compensation claim for this
injury.
9
In relation to the telephone conversation which Ms Green had with Mr Ebery on 20 March 2002, she claimed Mr Ebery told
her that he was selling the farm. Ms Green was surprised by this and asked if she should return to work. Mr Ebery said not to
come in. Ms Green had no further contact with Mr Ebery or Ms Blacklock following this telephone conversation.
10 On Tuesday 20 March 2002 Ms Green enrolled in Centrelink’s job search scheme. Subsequent to this she received Centrelink
allowances. The requirements at Centrelink are that she applies for at least ten jobs per fortnight, which she did whenever
possible.
11 With the respect to the hours she worked for the respondent, Ms Green assumed she had ongoing work unless otherwise
advised. Saturday was optional, however when she was requested to undertake work on a Saturday she did not refuse. Ms
Green stated that some days were regarded as “all in” days where she assumed she had no choice whatsoever but to turn up to
work.
12 Under re-examination Ms Green confirmed that work start times were established by the respondent at the beginning of the
season and it was inappropriate for her to commence late on any day that she worked. Ms Green confirmed that finish times
were also determined by Mr Ebery, usually when quotas were met. With respect to her leaving to attend TAFE courses Ms
Green stated she was given this leave by Ms Blacklock. It was Ms Green’s evidence that she had worked continuously with the
respondent since 23 October 2000 without any layoff from work, and during this period the work load remained continuous.
1
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Ms Hardy gave evidence. She was employed continuously by the respondent from September 1998 as a picker and later
Supervisor. The work was regular except for one period in 1999 when she took two weeks off because the crop failed. On this
occasion Ms Hardy went on social security benefits and worked shorter hours. Apart from this time there was no other period
when Ms Hardy had been laid off by the respondent or had not worked continuously, except for some rare time off due to
illness.
Ms Hardy worked approximately six to eight hours per day, and often worked on a Saturday. It was Mr Ebery or Ms Blacklock
who determined the hours to be worked and the start times, which varied depending on orders and the seasons. It was Ms
Hardy’s evidence that all workers started at the same time. On average Ms Hardy picked four bags per hour . It was Ms
Hardy’s evidence that there were usually eight pickers employed at any one time, however the number of employees varied
due to illness and a number of people coming and going.
When Ms Hardy commenced employment with the respondent she was earning $9.00 per hour and over time this was
increased to $12.00 per hour. On 19 March 2002 when Ms Hardy finished with the respondent she was earning between
$13.00 and $14.00 per hour.
Ms Blacklock appointed her as a Supervisor in September 2001. In this role she monitored health and safety issues that were
raised by other employees, and dealt with any behaviour problems concerning the other pickers.
On 19 March 2002 Ms Hardy was working as normal. As there had been a heavy picking schedule prior to this date, there were
new pickers working, who were being trained. When work finished that afternoon employees went to the wash shed in order to
pick up their weekly pay. Ms Blacklock stated that the pickers were not picking well enough, and the crop was infected and
had to be chopped in. Employees were told by Ms Blacklock to have a rest, take a break, maybe a holiday. Ms Blacklock was
unable to specify how long the break would be. Ms Hardy was shocked by this as Ms Blacklock would normally give notice if
there were any problems with the crop or orders. Ms Blacklock stated that some employees would be contacted that night. Ms
Hardy packed her belongings on the assumption that there was no work available with the respondent at that stage for her to
undertake.
Ms Hardy waited for Ms Blacklock to ring her about further work, however this did not happen. It was Ms Hardy’s evidence
that she tried then to contact Ms Blacklock three times on the evening of 19 March 2002 however the telephone was engaged.
On 20 March 2002 Ms Hardy went to the respondent’s premises to discuss the issue. When she arrived she saw that a number
of long term pickers, along with new pickers, were picking onions. Later that day Ms Hardy rang and spoke to Mr Ebery who
stated that the respondent was selling up and going on a holiday. He told Ms Hardy that she would not be coming back to
work. Ms Hardy asked Mr Ebery to speak to her daughter Ms Green about her ongoing employment. Ms Hardy was told by
Mr Ebery to pick up her pay the following Tuesday.
Ms Blacklock rang Ms Hardy the following Saturday evening and spoke to Ms Hardy as though nothing had happened. Ms
Blacklock offered Ms Hardy her job back, commencing the following Monday. Ms Hardy was surprised and upset by the call.
She believed she could not return to work with the respondent because she no longer trusted Ms Blacklock. Ms Hardy believed
if she returned to work the same situation could happen to her again as she maintained that chopping in the crop had been used
before by Ms Blacklock to get rid of workers.
Ms Hardy confirmed that a copy of a job advertisement in the West Australian on 17 April 2002 (Exhibit A6) was an
advertisement for employees to undertake the work that she had been undertaking with the respondent.
The following week Ms Hardy visited the respondent’s premises and picked up her pay. Nothing was said to her about
returning to work. Later Ms Hardy drove past the respondent’s premises and observed that pickers were picking as normal and
the house was no longer up for sale. It was her view that the crop had not been chopped in.
Ms Hardy stated that she was particularly devastated on 19 March 2002 when she was told there was no further employment
with the respondent, as she had just taken on a commitment to buy a house. She was greatly distressed at losing her job and
was unsure as to how she could meet the loan commitment. Ms Hardy believed that Ms Blacklock had breached the
relationship of trust between them by terminating her in the way she did and this had a substantial deleterious affect on her
health. This led her to seeking assistance from her doctor whereby she was treated for stress and anxiety. This was confirmed
by Ms Hardy’s doctor in a letter (Exhibit A8).
Under cross-examination Ms Hardy confirmed that she had a good working relationship with both Ms Blacklock and Mr
Ebery. Ms Hardy confirmed that Ms Blacklock would keep her regularly informed on day to day business issues. Ms Hardy
stated that she understood she was a casual employee when she commenced employment with the respondent. She confirmed
she was paid a casual rate of pay and was not paid for sick leave or annual leave. Work hours varied depending on the
condition of the onions and market requirements. Ms Hardy confirmed that she took leave with Ms Blacklock’s approval after
notifying her of her intention to take leave, however, she stated it was not always essential to give notice when taking leave.
Ms Hardy conceded working hours varied and from time to time different start and finish times applied at the workplace.
With respect to the crop failure in September 1999 Ms Hardy gave evidence that although she took a break at this time she
knew the problem was short term, thus she knew she had not been terminated. At that time shorter hours were worked, as
agreed between Ms Blacklock and the other employees, because of the crop failure.
Prior to 19 March 2002 Ms Hardy confirmed that she had been working lengthy hours and she had become fatigued as a result
of this. Prior to the 19 March 2002 she had taken one week off with an infected finger which she believed was due to the
chemicals being used on the spring onions. As she was unable to pick the onions with gloves on, this exacerbated the injury.
Ms Hardy agreed that on 19 March 2002 a number of new employees were working with the respondent and that the turnover
of employees was high. Ms Hardy disagreed that Ms Blacklock stated at the meeting on 19 March 2002 that there would be no
further work until the roadside crop was ready. Ms Hardy stated that in her opinion she did not believe the crop was bad
enough to be chopped in.
Ms Hardy stated that when Ms Blacklock had a telephone conversation with her on Saturday 23 March 2002, Ms Blacklock
did not speak with Ms Green.
Ms Hardy stated that since leaving the respondent she had applied for numerous jobs. She has received Centrelink payments
and recently secured casual work with Adecco Industrial Pty Ltd and Spinwest Holdings.
Under re-examination Ms Hardy stated that she believed her job was an ongoing permanent casual job on the basis that
whenever she required time off this had to be negotiated with Ms Blacklock. However, these discussions did not always take
place in some unavoidable instances.
Ms Hardy claimed that the only time she was told not to present for work was in 1999 when the crop was chopped in. She
confirmed that she was at work at all other times except for illness or the occasional emergency.
Ms Hardy confirmed that on 19 March 2002 when Ms Blacklock made the decision to chop in the crop she did not believe the
rate of picking was any less than normal.
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Jane Blacklock gave evidence for the respondent. She is a Director of the respondent and has been in the business of growing
spring onions for 23 years. The respondent’s business commenced in 1988 and in 1998 Ms Blacklock and her partner Mr
Ebery moved to Karnup Creek Road, Hopeland to grow and harvest spring onions. The business started well with the first crop
being picked in November 1998. Subsequently problems were experienced as the ground in which the onions were grown was
virgin soil containing soil born parasites.
Ms Blacklock’s main duties included watering, preparing the ground, seeding, spraying and fertilising the soil, producing the
crop and taking the main role in employee relations. The business was an all year round operation with customers wanting
continuous supply of onions however, supply was dependent on the elements and the success of the crop.
The hours of work of the respondent’s pickers increased or decreased according to the quality of the crop and the supply and
demand of the markets. Ms Blacklock stated that all employees were employed on a casual basis and that there was usually a
pool of up to ten pickers who were used. In addition to pickers there were people who washed and packed onions. Some
employees undertook both picking and washing. In March 2002 the respondent employed ten casual employees, three of whom
were recently appointed trainees.
A flat casual rate was paid to employees and employees could have time off subject to it being negotiated with Ms Blacklock
in line with the respondent’s work requirements. Generally employees notified Ms Blacklock whether or not they were going
to be in attendance. Each worker was trained to undertake onion picking as it was not an easy job to do efficiently and
comfortably. However, there was a high turnover of employees as the job was cold and wet in winter and hot in summer. From
time to time former employees returned to work with the respondent. The pickers’ hours of work were set by the respondent
with a later start in winter. It was not unusual for employees to work eight hours per day, and there was a requirement for a
minimum of three and a half hours per day to be worked by each employee.
Ms Blacklock stated that she had a good working relationship with Ms Hardy. She confirmed that in 1999 there was a crop
failure and employees were asked to take a break or to work shorter hours. Ms Hardy had never knocked back work and was
always very keen to undertake as much work as she could with the respondent.
Ms Blacklock stated she had a good working relationship with Ms Green. Ms Green was a fussy picker who wanted to do her
job as well as possible. She was aware that Ms Green had a medical problem as a result of picking onions.
In early 2002 it became clear to Ms Blacklock that there were problems with the crop and she had received formal advice that
the crop should be chopped in (Exhibit R5). However, she stated that she had harvested worse crops than this particular one.
The crop prior to this one was very successful and all employees had been busy with its harvest. As a result employees worked
more than the usual hours. This led to Ms Blacklock putting on additional trainees to ease the workload for the long term
employees.
On 19 March 2002 a friend of Ms Blacklock called Renata spent some time with the onion pickers and reported back to Ms
Blacklock that the workers were complaining about the quality of the onions they were picking and the heavy work load. On
that day Ms Blacklock received notification from one of the respondent’s clients that she was only receiving between 30 and
51 cents per bunch of spring onions harvested and delivered. The respondent was unhappy with this as the break even price
required by the respondent to cover costs was 75 cents per bunch. Given the low price being received for the onions and the
workers’ complaints, Ms Blacklock had a meeting with employees on 19 March 2002 and told them that a number of the onion
beds were to be chopped in. Ms Blacklock stated to the employees that there would be no onions to pick until a roadside crop
was available in four to five weeks. As there was no work available employees were told they might want to look for
alternative employment. When asked if any of the respondent’s employees had been terminated Ms Blacklock stated that she
made it clear to the employees at the meeting that as there was a future crop there was no termination of the employees’
contracts of employment.
Subsequent to this meeting Ms Blacklock had another look at the crop and reviewed her decision. That afternoon she decided
to fill another order, but she was still unsure how successful the harvest would be. In the following two weeks she filled one
particular order and chopped in a portion of the crop.
On 20 March 2002, three trainees turned up for work along with three of the respondent’s long term employees who Ms
Blacklock had contacted the previous evening and asked to come in to assist with the trainees. Her evidence was that she
telephoned Ms Hardy and Ms Green the following evening, however their telephone was busy. Ms Blacklock stated that she
did not ask Ms Hardy or Ms Green to work on 20 March 2002 because she understood that they were stressed and overworked.
The three new trainees finished working with the respondent on Friday 22 March 2002.
On the following Saturday Ms Blacklock again reviewed the crop and decided to pick the last two onion beds. Given this
decision Ms Blacklock telephoned Ms Hardy and Ms Green to discuss a return to work for the following Monday. When it was
put to Ms Hardy that she return to work Ms Hardy refused saying that she had been messed around and that she would not trust
Ms Blacklock if she was to return to work. Ms Blacklock apologised to Ms Hardy. Ms Hardy then terminated the telephone
conversation. At this point Ms Blacklock formed the view that there was no point in speaking to Ms Green about her returning
to work on Monday.
Over the following two weeks the respondent employed four pickers. Ms Blacklock maintained that she would have been
happy to have Ms Hardy and Ms Green back at work as they were experienced pickers and there was a crop to pick. Ms
Blacklock conceded that a newspaper advertisement on 17 April 2002 (Exhibit A6) was lodged by the respondent as additional
employees were required to work for the respondent given that four long term employees had not returned to work. Ms
Blacklock also conceded that there was a “for sale” sign at the property subsequent to 19 March 2002, however this was only
up for a short period because there was dispute at that time between her and Mr Ebery over whether or not they should sell the
property.
Under cross-examination Ms Blacklock confirmed that she had asked Ms Hardy to be a Supervisor in September 2001 and
paid her an increased hourly rate to undertake this role.
On 19 March 2002, when Ms Blacklock made a decision to chop in the crop and told the employees there would be no work
for four or five weeks, she confirmed she was tired at that time and had been experiencing a heavy workload. When asked why
it was that inexperienced pickers were being used to pick the crop after 19 March 2002 given that the crop was poor and
required skilled workers Ms Blacklock stated that she had made her decision and she was going to stay with this choice. She
stated that subsequent to 19 March 2002 workers were picking for approximately eight hours per day. She also confirmed that
the best and fastest pickers were not employed in the four days after 19 March 2002.
Ms Blacklock stated that because of a high staff turnover the respondent sometimes advertised for employees with employment
agencies in addition to newspaper advertisements. Ms Blacklock confirmed that an advertisement drawn up by Australian Job
Search dated 26 March 2002 (Exhibit A9) was to seek employees to work for the respondent and that it specifically asked for
four additional pickers. Ms Blacklock was aware Mr Ebery spoke with Ms Hardy on 20 March 2002 and that Ms Hardy had
been told to seek alternative employment. She understood Ms Hardy was told this on the basis that there would be at least a
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four week gap from 19 March 2002, until the roadside crop would be ready. Ms Blacklock conceded that subsequent to
19 March 2002 there was no period when employees were not picking as normal.
Ms Blacklock was asked why work was not rotated amongst employees as had occurred when faced with a similar situation of
crop failure in 1999. Ms Blacklock stated that on 19 March 2002 she made a hasty decision and as she was tired perhaps it was
a mistake for her to act in the way she did.
Subsequent to 19 March 2002 Ms Blacklock tried to contact Ms Hardy by telephone in order to invite her back to work. She
stated that it was not until the following Thursday that she rang Ms Hardy, and on that occasion the telephone was engaged.
When Ms Blacklock finally spoke to Ms Hardy on the following Saturday she did not ask to speak with Ms Green as she
assumed she was speaking to both women when she was speaking to Ms Hardy.
Sandra Bozanich gave evidence for the respondent. She is currently employed by the respondent as a picker and has been
doing this job since July 2001. In the afternoon of 19 March 2002 Ms Bozanich went to the packing shed to pick up her pay.
At that time Ms Blacklock informed employees that the onions were to be chopped in and they were told to go home and wait
for a call to work when the roadside onions were ready. This was to occur even though Ms Bozanich believed that the current
onion crop was pickable as it was not very different from normal crops. Whilst Ms Bozanich appreciated having a break from
work she needed to earn a regular wage. After the meeting she approached Ms Blacklock and offered to work in the wash shed
that afternoon. Later that afternoon Ms Blacklock said she would have another look at the crop and subsequently Ms Bozanich
was contacted by Ms Blacklock and offered work for the next day. Ms Bozanich worked as normal with the respondent for the
rest of that week.
Ms Bozanich stated that at the meeting on 19 March 2002 employees were not told that they were terminated, however
employees were shocked by the announcement that the crop was to be chopped in. It was her evidence that this was reflected in
some of the questions that were asked by the employees.
Under cross-examination Ms Bozanich stated that as a result of the meeting on 19 March 2002 employees were concerned
about their jobs. She assumed that all long term employees would be contacted that night once Ms Blacklock made the
decision to continue harvesting the crop. She was surprised Ms Hardy and Ms Green were not at work the next day.
Since 19 March 2002 Ms Bozanich confirmed that she has had ongoing work except for one or two days off. She has been
working eight hours per day, five to six days per week.
Bruce James Ebery gave evidence for the respondent. He is a Director of the respondent and his major duties include assisting
with washing and packing the onions and delivering them to suppliers. Mr Ebery confirmed that Ms Blacklock mainly dealt
with employee issues.
On 20 March 2002 Mr Ebery received a call from Ms Hardy who asked if there was any work available. He told her there was
no work for the time being. He then spoke to Ms Green and told her the same thing. Mr Ebery stated that Ms Hardy said she
would go on the dole until the roadside crop was ready as she had done this before. In Mr Ebery’s view it was a pleasant call
and he had no idea why Ms Hardy had contacted him.
Under cross-examination Mr Ebery confirmed that he did not often deal with employee issues as he was not on site for most of
the working day. Mr Ebery confirmed that when speaking to Ms Hardy on the telephone on 20 March 2002 he told her that the
property was for sale and he may have joked about going on a holiday. Mr Ebery also confirmed that he told Ms Hardy and Ms
Green to come and pick up their pay on the following Tuesday.
Mr Ebery stated that when there were problems previously with the crop, employee hours were reduced and employees were
told not to turn up for work. He confirmed that trainees had been employed for all of the week commencing 18 March
2002 and that a number of the respondent’s best pickers were not employed during that week. He could not explain why this
was the case given that the crop was not a good crop and would take longer to harvest because the trainees were unqualified.
He confirmed that the quicker the crop was harvested, the greater the profit for the respondent’s business.
Mr Ebery confirmed that both he and Ms Blacklock requested employees to work Saturdays from time to time and determined
employee start and finish times. He verified there was a high turnover of employees, with new employees usually being
employed every two to three months.
Submissions
The applicant maintains that the nature of the work undertaken by Ms Hardy and Ms Green was permanent casual
employment. Ms Hardy had worked continuously with the respondent for three and a half years except for a two week break in
1999. Ms Hardy had been appointed as a Supervisor and expected to work for the respondent in this position on an ongoing
and continuous basis.
Ms Green had been employed by the respondent on a continuous basis since October 2000 and had an expectation of ongoing
employment with the respondent.
The applicant maintains that on 19 March 2002 the respondent terminated both Ms Hardy and Ms Green. This was confirmed
on 20 March 2002 by Mr Ebery when Ms Hardy and Ms Green spoke to him about returning to work. Even though Ms Hardy
was told on Saturday 23 March 2002 that work was available with the respondent on the following Monday, it was appropriate
for Ms Hardy to decline that offer because of the way in which she had been terminated on 19 March 2002. There was no
longer trust between Ms Blacklock and Ms Hardy and on that basis she had every right to refuse re-employment with the
respondent. With respect to Ms Green, she was never offered her job back by the respondent after 19 March 2002.
The applicant argues that reinstatement is inappropriate because of the breakdown of trust between both Ms Green and Ms
Hardy and the respondent. The applicant is seeking full compensation for both Ms Hardy and Ms Green.
The respondent maintains that both Ms Hardy and Ms Green were employed as casuals with no expectation of ongoing work.
The respondent maintains they were not terminated on 19 March 2002 as their employment was on a casual basis. Their
contracts of employment came to an end in the normal way that a casual employee is dealt with.
The respondent maintains there was no dismissal. Ms Hardy misconstrued both what was said by Ms Blacklock on 19 March
2002 and also what was said to her by Mr Ebery on 20 March 2002. Further Ms Green and Ms Hardy made no attempts, apart
from a telephone call on 20 March 2002 to Mr Ebery, to ascertain whether or not there was further work for them.
Given that the employees were casual with no expectation of long term work there was no unfair dismissal.
Findings and Conclusions
The test for determining whether a dismissal is unfair or not is well settled. The question is whether the respondent acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia (1985) 65 WAIG 385. The onus is on the applicant to
establish that the dismissal was, in all the circumstances, unfair. Whether the right of the employer to terminate the
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employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the
right needs to be determined. A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, it
is effected in a manner which is unfair. However, terminating an employment contract in a manner which is procedurally
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz (op cit), Kennedy J observed that unfair procedures
adopted by an employer when dismissing an employee are only one element that needs to be considered when determining
whether the dismissal was harsh or unjust.
Whether or not Ms Hardy and Ms Green were casual workers is an issue for determination. The rules to be applied in a case of
this nature have been set out by His Honour The President in Secro (Australia) Pty Ltd v John Joseph Moreno 76 WAIG 937 at
939, where Sharkey P observed
“…
“The concept of casual employment within the common law of employment, untrammelled by
award prescription, is generally taken to connote an employee who works under a series of separate
and distinct contracts of employment entered into for a fixed period to meet the exigencies of
particular work requirements of an employer, rather than under a single and ongoing contract of
indefinite duration”.
(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding
C and Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).
The parties, of course, cannot by use of a label render the nature of a contractual relationship something
different to what it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone.
These may include the classifying name given to a worker and initially accepted by the parties, the provisions
of the relevant award, the reasonable expectation that work would be available to him, the number of hours
worked per week, whether his employment was regular, whether the employee worked in accordance with a
roster published in advance, whether there was reasonable mutual expectation of continuity of employment,
whether the notice is required by an employee prior to the employee being absent on leave, whether the
employer reasonably expected that work would be available, whether the employee had a consistent starting
time and set finishing time, and there may be other indicia.”
Credibility
I listened carefully to each witness giving evidence. In my view each witness gave their evidence honestly and to the best of
their recollection. There was only one issue in dispute and that was what was stated to employees by Ms Blacklock at the
meeting on the afternoon of 19 March 2002. Even though differing accounts of this meeting were given by the witnesses in my
view nothing turns on this inconsistency.
Based on the evidence I have reached the following findings and conclusions.
I find that Ms Green was employed by the respondent from October 2000 to 19 March 2002 as an onion picker. During that
period Ms Green was employed on an ongoing and regular basis and in my view she had an expectation of full-time work
continuing with the respondent on an ongoing and regular basis. I find that Ms Green often worked a six day week and the
hours she worked were similar to those of a full-time employee. Ms Green’s annual earnings for 2001/2002 confirm the
average hours worked (Exhibit A1). She had occasional days off due to illness. Ms Green had regular start and finish times, as
varied by the respondent during summer and winter. Ms Green was paid $12 per hour (Exhibit R2) and she negotiated with Ms
Blacklock to have regular time off to attend TAFE classes.
I find that Ms Hardy was employed by the respondent as an onion picker between September 1998 and 19 March 2002. It was
common ground that Ms Blacklock appointed Ms Hardy as a Supervisor in September 2001 and as a result Ms Hardy’s hourly
rate increased to $14.00 per hour (Exhibit A10). Ms Hardy was employed on an ongoing, regular and continuous basis except
for a short break in 1999 initiated by the respondent. I also find that during this period Ms Hardy worked full-time, except for
some short breaks due to emergencies and illness, and that the hours she worked were similar to those of a full-time employee,
with regular start and finish times, as varied by the respondent during summer and winter. Ms Hardy’s annual earnings for
2001/2002 confirm the average hours worked (Exhibit A7). In my view she had an expectation of full-time work continuing
with the respondent on an ongoing and regular basis.
I find that both Ms Hardy and Ms Green were told by the respondent that they were casual employees when they commenced
employment and it was common ground that they were not paid sick leave or annual leave entitlements.
I find that the respondent had a pool of long term workers which included Ms Hardy and Ms Green, and that this pool was
topped up by the use of short term employees who were employed by the respondent from time to time as required. I find that
Ms Hardy and Ms Green were valued long term employees and the respondent had no problems with their work performance.
I find that there was one period when work was not available for Ms Hardy. This was in 1999 due to a crop failure. When this
situation arose the respondent negotiated hours of work and flexibilities so that employees could receive some payment during
this period and employees at this time, including Ms Hardy, were informed that they had an expectation of ongoing
employment with the respondent when the break commenced.
In January and February 2002 the respondent had been busy meeting onion orders and long term employees as well as Ms
Blacklock and Mr Ebery were working extended hours in order to fill orders. On 19 March 2002 the respondent was faced with
low crop prices, problems with the onion crop and it was the end of a very busy period for both employees and Ms Blacklock
and Mr Ebery. Things came to a head when Ms Blacklock, who was in charge of ensuring the success of the crop as well as
dealing with employee relations, called a meeting of employees after work on the afternoon of 19 March 2002 and informed
them there was no further work available in the short term as the current onion crop was going to be cut in. I find that Ms
Blacklock told employees to seek out alternative employment or to take an extended break as she was unsure when further
work would be available for employees, or when the respondent’s roadside crop would be ready. Ms Hardy was surprised by
this announcement. This was the first time she had been told there would be no further work available, and she had worked on
a regular basis except for one brief period in 1999 when the crop failed. Further, when this happened employees negotiated to
share the hours of work between them so that the impact of this break would be minimised.
I find that on the afternoon of 19 March 2002, given what Ms Blacklock told employees at this meeting, the respondent
terminated Ms Hardy and Ms Green’s contracts of employment without notice. Given that Ms Green had left the premises
earlier that day to undertake TAFE training she was informed by Ms Hardy that evening that the respondent no longer required
her to undertake work.
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Both Ms Hardy and Ms Green contacted Mr Ebery the following day to clarify their employment status and he confirmed that
there was no point in either Ms Hardy or Ms Green attending work as there was no work available for them to undertake until
further notice. Even though Mr Ebery did not usually deal with employee issues both Ms Hardy and Ms Green had the view
that Mr Ebery was speaking on behalf of the respondent. I accept that Mr Ebery was acting on behalf of the respondent when
he confirmed to Ms Hardy and Ms Green that work was no longer available for them.
It was clear to Ms Green and Ms Hardy on 20 March 2002 that some of the respondent’s long term and short term employees
had returned to work to pick onions. This was confirmed by the evidence given by Ms Blacklock and by the evidence of Ms
Green and Ms Hardy.
I find that it was not until the following Saturday 23 March 2002 that Ms Blacklock spoke to Ms Hardy and informed her that
she had changed her mind about harvesting the crop and requested that Ms Hardy return to work the following Monday
25 March 2002. Ms Hardy was extremely upset by the call from Ms Blacklock. She had recently purchased a house on the
basis of receiving a regular income from her long term employment with the respondent, and she had been appointed by Ms
Blacklock in a trusted position as a Supervisor. Ms Hardy refused to take up Ms Blacklock’s offer of further work as she felt
the trust between her and Ms Blacklock had broken down. Ms Blacklock did not speak to Ms Green on that day, nor did Ms
Blacklock offer Ms Green her job back on Saturday 23 March 2002 or any other day.
I find that Ms Hardy was devastated by her termination, so much so that she had to seek medical assistance which was
confirmed by Exhibit A8.
When applying the relevant legal principles to determine whether or not Ms Hardy and Ms Green were employed as casual
employees I find that on balance, the evidence demonstrates that the contracts of employment of Ms Hardy and Ms Green were
those of permanent full-time employees. It is my view that the usual concept of a casual worker does not apply in this case as
the working relationship between Ms Hardy, Ms Green and the respondent demonstrates that Ms Hardy and Ms Green were
not employed on a casual basis.
Ms Hardy and Ms Green were not employed under a series of separate distinct contracts of employment for a fixed period in
order to meet the employer’s particular work requirements. In my view Ms Hardy and Ms Green each had a single ongoing
contract of employment with the respondent with an indefinite expectation of employment.
I accept Ms Blacklock’s evidence that the respondent operated on a year round basis and Ms Hardy and Ms Green formed part
of a pool of long term employees who undertook work on a regular basis to assist the respondent in fulfilling its contractual
obligations. I have already found that Ms Hardy and Ms Green worked regular hours Monday through to Friday and on the
occasional Saturday. The hours that they worked are indistinguishable from the hours of a full-time employee even though
from time to time Ms Hardy and Ms Green finished early or worked longer than eight hours per day. I find that Ms Hardy and
Ms Green had regular start and finish times as set by the respondent, and time off had to be negotiated with the respondent,
except for emergencies or unavoidable circumstances. These elements point to ongoing permanent work under a single
contract of employment. Even though days off were taken without notice due to unexpected circumstances, I do not find this
situation different to an employee working full-time.
Even though at the outset both Ms Hardy and Ms Green and the respondent placed the label of casual employment on their
arrangement, this does not make the arrangement one of a casual nature. The intention of the parties at the outset of the
employment relationship is only one of the indicia to be considered when determining an employee’s status and does not
preclude a finding that Ms Hardy and Ms Green were not employed on casual contracts of employment.
Ms Hardy, Ms Green and the respondent had a mutual expectation of work continuing. The evidence was clear that the
respondent relied heavily on its long term employees turning up to work each day. The appointment of Ms Hardy as a
Supervisor adds weight to this view. Further, Ms Green had to negotiate with Ms Blacklock to have time off to attend regular
TAFE classes. Thus, there was an expectation on both sides that work would be ongoing and continuous. In conclusion I find
that the evidence demonstrates that Ms Hardy and Ms Green were not casual employees, but employed on a full-time basis.
If I am wrong in this assessment and Ms Hardy and Ms Green were employed as casual employees, in my view they had an
expectation of ongoing and continuous employment with the respondent if they had not been terminated in the way they were.
In relation to Ms Hardy’s and Ms Green’s unfair dismissal claims, when applying the relevant legal principles I find that both
Ms Hardy and Ms Green were unfairly terminated by the respondent on 19 March 2002 whether they were employed on a
casual or full-time permanent basis. Ms Blacklock met with employees on the afternoon of 19 March 2002 after work for the
day was completed and informed employees that there was no further work available. In my view this constituted a termination
without notice. As notice was neither given nor paid to Ms Hardy and Ms Green this makes the termination unlawful. Further,
even though there may have been a valid reason for terminating the employees on the afternoon of 19 March 2002, once Ms
Blacklock had changed her mind about chopping in the crop, Ms Blacklock should have immediately re-employed Ms Hardy
and Ms Green the following day to undertake the work which was available. Ms Hardy was the respondent’s Supervisor and
one of the respondent’s longest serving and most efficient employees. Ms Green was also a long standing and loyal employee.
Both Ms Hardy and Ms Green were part of the respondent’s group of long term employees who had an expectation of ongoing
work. Ms Hardy and Ms Green should have been employed in preference to the respondent’s short term inexperienced
employees, once Ms Blacklock reversed her decision about chopping in the crop. In my view, Ms Blacklock erred in not reemploying Ms Hardy and Ms Green the following day. The evidence demonstrated that there was work available for Ms Hardy
and Ms Green the day after they were terminated. Ms Blacklock formed the view that Ms Hardy and Ms Green needed a break.
I do not accept this assumption as being appropriate in the circumstances. Ms Hardy and Ms Green made efforts on 20 March
2002 when they drove to the premises and later spoke to Mr Ebery about their employment status. Clearly they were concerned
about the future of their jobs. As long term employees of the respondent Ms Hardy and Ms Green should have been
approached by the respondent and told that further work was available once Ms Blacklock reversed her decision to chop in the
onion crop. Ms Blacklock was unable to state any specific reason for not re-employing Ms Hardy and Ms Green other than it
was a decision which she made. It is my view that the respondent had no valid reason for not re-employing Ms Hardy and Ms
Green and on the basis that the evidence was clear that ongoing work was available, this non-employment of Ms Hardy and Ms
Green was unfair.
I do not accept the respondent’s argument that Ms Hardy’s and Ms Green’s contracts of employment came to an end due to the
effluxion of time. Clearly work was available the day after Ms Hardy and Ms Green were terminated and Ms Blacklock should
have told them of this.
I also find that there was no procedural fairness given to Ms Hardy and Ms Green in relation to their termination. Ms Green
was only officially informed of her termination by the respondent when she contacted Mr Ebery the following day to confirm
what was happening with her employment. In my view this was an inappropriate way to terminate the contract of employment
of a long term employee who had an expectation of ongoing work. I find that when Ms Hardy was informed on the 19 March
2002 that she was no longer required for work she was not given any opportunity to canvass alternatives to termination even

82 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3345

though Ms Blacklock had done this in the past when a similar circumstance arose. Further, there was no indication given to Ms
Hardy or Ms Green by the respondent prior to termination of an impending shortage of work.
89 I find that the evidence was clear that the respondent had ongoing work available after 19 March 2002 and Ms Hardy was not
told that further work was available for her until the following Saturday. In my view it was not unreasonable for Ms Hardy to
refuse to return to work when asked to do so by Ms Blacklock on the following Saturday. She was devastated by the way she
was treated by Ms Blacklock, particularly given that she was the respondent’s Supervisor and she was aware that other long
term employees had returned to work for the respondent the day after she was terminated. The evidence was also clear that at
no stage was Ms Green offered her job back.
90 On this basis I find that Ms Hardy and Ms Green were unfairly dismissed both substantively and procedurally.
91 I am satisfied on the evidence that the working relationship between Ms Hardy, Ms Green and the respondent has broken down
such that an order for reinstatement would be inappropriate in the circumstances.
92 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
93 On the evidence I am satisfied that Ms Hardy and Ms Green took reasonable steps to mitigate their losses and that they actively
sought out and found alternative employment after their termination.
94 Ms Hardy commenced casual employment in early August 2002 and has received $2,072 gross in wages up until the hearing
dates.
95 Ms Green commenced permanent employment as an ATCV Greencorps Trainee on 27 May 2002 and has received
$3,337.60 gross in wages up until the hearing dates. She is currently earning $596 gross per fortnight.
96 I am satisfied Ms Hardy and Ms Green had an ongoing expectation of work with the respondent because the respondent
continues to operate a year round business.
97 I find Ms Hardy’s loss to be as follows.
Lost wages for 12 months from March 2002 to March 2003 (in my view, a reasonable time after the dismissal to have worked
for the respondent)—
52 weeks by $474.54 (average weekly wage according to the group certificate, Exhibit A7) equals $24,676.08 gross
Minus income earned since termination of $2,072 equals $22,604.08
98 The sum that I have identified as being lost totals more than the equivalent of six month’s remuneration for Ms Hardy.
99 I find Ms Green’s loss to be as follows.
Lost wages for 12 months from March 2002 to March 2003 (in my view, a reasonable time after the dismissal to have worked
for the respondent)—
52 weeks by $397 (average weekly wage according to the group certificate, Exhibit A1) equals $20,644.00 gross
Minus income earned since commencing employment on 27 May 2002 and ongoing to March 2003 (43 weeks x $298 =
$12,814) equals $7,830.00.
100 As s.23A of the Act caps the awarding of compensation at six month’s remuneration I therefore order that an amount
equivalent to six month’s remuneration be awarded to Ms Hardy and that in Ms Green’s case an Order will issue for the extent
of her loss.
101 Having regard to all of the circumstances I therefore order that Ms Hardy be paid $12,338.04 gross as compensation for the
unfair termination.
102 I also order that Ms Green be paid $7,830.00 gross as compensation for her unfair termination.
103
An Order will now issue.

2002 WAIRC 07059
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
WATERGLEN HOLDINGS PTY LTD, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
THURSDAY, 21 NOVEMBER 2002
FILE NO/S.
CR 59 OF 2002
CITATION NO.
2002 WAIRC 07059
_________________________________________________________________________________________________________
Result

Application alleging unfair dismissal upheld and order issued for
compensation in lieu of
reinstatement
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr M Llewellyn on behalf of the applicant and Ms L Gibbs (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1
DECLARES THAT the dismissal of Robyn Dale Hardy by the respondent was unfair and that reinstatement is
impracticable.
2
ORDERS the respondent to pay Robyn Dale Hardy compensation in the sum of $12,338.04 gross within
14 days of the date of this order.
3
DECLARES THAT the dismissal of Jessie Ada Green by the respondent was unfair and that reinstatement is
impracticable;
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ORDERS the respondent to pay Jessie Ada Green compensation in the sum of $7,830.00 gross within 14 days
of the date of this order.
(Sgd.) J. L. HARRISON,
Commissioner.

2002 WAIRC 07166
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 9 DECEMBER 2002
FILE NO/S.
CR 68 OF 2002
CITATION NO.
2002 WAIRC 07166
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr L Edmonds of counsel
Respondent
Ms J Auerbach of counsel
_________________________________________________________________________________________________________
Reasons for Decision
The present matter is one referred pursuant to s 44(9) of the Industrial Relations Act 1979 (“the Act”). The subject matter
of the dispute is an allegation that the dismissal of an employee of the respondent, Mr Grant Meikle, on the grounds of
redundancy on 27 March 2002, was harsh, oppressive and unfair. The applicant seeks an order for the reinstatement of Mr
Meikle or in the alternative, the fixing of an appropriate sum of compensation.
2
The respondent denies that it unfairly dismissed Mr Meikle. It says that the redundancy was genuine, a fair process was
engaged in, and denies the applicant’s claims.
Factual Background
3
The factual background to this matter is relatively straightforward and is as follows. Mr Meikle, prior to the termination
of his employment on 27 March 2002, had a number of contracts of employment with the respondent, on both a casual
and permanent basis, since about mid 1998. This included work on the commissioning of the HBI plant and also work
associated with special projects and other casual engagements. At the end of the engagements Mr Meikle was generally
made redundant, which he accepted as a common incident in this industry. Most recently, in November 1999, Mr Meikle
was employed by the respondent in the position of leading hand maintenance tradesperson mechanical at the HBI plant.
4
I pause to note at this point that it was common ground that the respondent’s maintenance workforce is divided into two
broad groupings, they being base load and shutdown maintenance. The base load workforce is responsible for the
maintenance of the running plant and the shutdown workforce being responsible for specific shutdown maintenance. It
was also common ground that somewhat unusually, there has been a permanent full time shutdown work crew at the HBI
plant, by reason of the nature of the operation. The precise delineation between these two groups was however in issue,
and the Commission will return to that matter later in these reasons.
5
In about August 2000 Mr Meikle was transferred from the special projects department to the shutdown maintenance
department. A notice of re-classification/transfer in this regard, was tendered as exhibit R3.
6
In December 2001 as a result of a re-organisation of shutdown maintenance services, a reduction in the number of
shutdowns required and changes to contractual arrangements with Boodarie Iron (“BI”), the respondent’s client, the
respondent reduced its full time shutdown maintenance workforce from 28 to 13 employees. Those redundancies took
effect on or about 13 December 2001.
7
By letter dated 31 January 2002, the respondent notified relevant unions that it had made a decision to effectively disband
its full time maintenance shutdown workforce. The reasons given included those set out in an earlier letter dated
13 December 2001 (exhibit R15), concerning the retrenchment of 15 employees, dealing with a reduction in the number
of shutdowns required and a reduction in turn around time of maintenance work on shutdowns also. The letter of
31 January advised the relevant unions that the redundancies would occur over the ensuing four weeks and referred to
discussions with the employees directly affected, on 29 January 2002. It was also common ground that at this meeting,
Mr Hodder, the respondent’s operations manager, also offered what were termed voluntary redundancies, to the
remaining 15 shutdown maintenance employees. It was Mr Meikle’s evidence, that he did not accept a voluntary
redundancy at this time. It was also Mr Meikle’s evidence that he understood there was a permanent position available in
the base load crew, which he was interested in. This was disputed by the respondent.
8
As a consequence of the respondent’s decision to make the remaining employees in the shutdown crew redundant, Mr
Pretsel, the respondent’s human resources manager, made attempts to identify suitable alternative employment for the
affected employees, including Mr Meikle, at other operations conducted by the respondent. A copy of a communication
in this regard was tendered as R17.
9
In early February 2002, Mr Hodder took a period of leave. On his return, Mr Meikle spoke with him and requested that he
take a period of unpaid leave on and from 12 February to 19 February 2002. This was approved.
10 On his return, Mr Meikle transferred to the base load crew on what he described as a permanent basis as a fitter in
utilities. He testified he was there for about 5 weeks. On or about 25 March 2002, Mr Meikle said he returned to the
shutdown crew. I should observe that prior to this, on or about 12 March 2002, a major mechanical failure occurred at the
plant associated with the train one reducing gas furnace, which had the effect of suspending all production from that time.
Furthermore, on or about 26 March 2002, BI, as a consequence of the plant failure and its effect on the operation,
1
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declared force majeure under its sales and supply contracts. By notice of the same date, to all employees, tendered as
exhibit A7, the work force were notified of this development and the requirement to dramatically reduce contractor
numbers on site, over the ensuing few days.
11 Mr Meikle testified that when he returned to the shutdown crew, he spoke with Mr Hodder and referred to his possible
forced redundancy. He asked Mr Hodder if he would be made redundant and he was told that was a possibility. Mr
Meikle testified there was no offer of a voluntary redundancy or a transfer within the operation.
12 On 27 March 2002, at the end of the working day, Mr Meikle was requested to see Mr Hodder in his office. It was Mr
Meikle’s evidence that Mr Hodder told him that he had been expecting this for a while and threw him a yellow envelope.
This contained his notice of redundancy. Mr Meikle told Mr Hodder he would see him in court. The remaining two other
shutdown employees were also made redundant at the same time.
13 It was Mr Meikle’s complaint that a number of employees remained in the base load operation and he testified that he
could have performed any position in that part of the operation, except scaffolding.
14 Mr Meikle denied in cross-examination, that he was, shortly before his redundancy, transferred to the base load crew on a
temporary assignment to cover for another employee on leave. It was one of Mr Meikle’s complaints that he had been
targeted for redundancy, because of his union activities on the site. Despite this however, Mr Meikle conceded he had
been successively re-engaged by the respondent over some years, including being offered a permanent position in
November 1999.
15 Mr Davis, an organiser with the respondent also gave evidence about the changes that took place at the HBI operation. Mr
Davis testified that he took issue with the need for the redundancies and raised this in meetings with Mr Hodder on site.
Mr Davis asked Mr Hodder to find alternative positions for Mr Meikle and another employee, both of whom did not
accept “voluntary redundancy” following the offer made by the respondent on 29 January 2002. It was Mr Davis’
evidence that he considered that Mr Hodder had singled out Mr Meikle for redundancy. In support of this allegation, Mr
Davis testified that at some point, indeterminate on the evidence, Mr Hodder told him that Mr Meikle would never work
for the respondent on the HBI site again.
16 There also was some evidence from Mr McClelland, who filed a statutory declaration as exhibit A8. Mr McClelland gave
evidence about a meeting of employees on 28 March 2002, at which Mr Meikle’s redundancy was discussed. After the
meeting, Mr McClelland, as a shop steward of the applicant, and another shop steward colleague, went and spoke with Mr
Hodder as to the outcome of the meeting. It was Mr McClelland’s evidence that at some point during the conversation,
Mr Hodder said words to the effect that “Mr Meikle was a trouble maker and BHP had advised that he had cost the
company $50 million”. This was denied by Mr Hodder.
17 The structure of the workforce and the changes that occurred between November 2001 and March 2002 were dealt with
by Mr Hodder. He testified that it was unusual to have a full time shutdown crew but this was the case because of the
frequency of shutdown maintenance at the HBI plant. Mr Hodder testified that with the increasing reliability of the plant
and the changes in the respondent’s scope of works with BI, the respondent’s labour requirements reduced significantly.
He testified that the respondent had difficulty in keeping the employees gainfully engaged.
18 After the retrenchment of the employees from the shutdown crew in December 2001, and given the impact of the changes
in the need for labour, Mr Hodder testified that redundancies for the remainder of the shutdown crew became inevitable.
He said however, that the respondent would guarantee that group of employee’s casual work in the first shut down
following the redundancies. Mr Hodder described offering “voluntary redundancy” to those employees advised of the
changes at the meeting on 29 January 2002. This was for the purpose of giving employees the opportunity to leave early
but it was Mr Hodder’s evidence that it was made clear to the employees that within four weeks of that date, the
redundancies were going to be effected anyway.
19 Mr Hodder said that Mr Meikle did speak to him about a possible position in the base load crew. His response was that if
any of the base load employees wished to leave, they ought see him but none did. It was Mr Hodder’s evidence that there
never was a position available in base load, and BI had issued an instruction that no employees be engaged in this area.
20 As to the nature of base load and shutdown, Mr Hodder testified that the two work groups were distinct with different
hours and nature of work performed. Mr Meikle was a shutdown employee but did work in the base load crew for
approximately two weeks to replace an employee on annual leave. Both Mr Meikle and another employee were given
unpaid leave in February 2002 and Mr Hodder said that he did all he could to provide gainful employment for Mr Meikle,
in the hope that further work would arise but it did not.
21 The declaration by BI of force majeure on 26 March 2002 was, in Mr Hodder’s evidence, “the straw that broke the camels
back” as far as keeping Mr Meikle on any further, on Mr Hodder’s evidence. This was in response to the instruction from
BI to stop all shutdown works immediately that day. According to Mr Hodder, the respondent no longer has any
permanent shutdown employees. Mr Hodder was cross-examined quite extensively on his views as to Mr Meikle’s
industrial activity on site. Various documents described as “confidential assessment sheets” were tendered by the
respondent in this regard, containing a reference to “industrial attitude”. There was no evidence adduced from the authors
of the documents as to what they meant and Mr Hodder testified that he did not see these documents in any event.
However, he did express a view about these matters, but denied that he had in any way singled out Mr Meikle for poor
treatment on the contrary, said he had done the reverse by keeping him engaged as long as he did.
Findings and Conclusions
22 Clause 20 - Redundancy of the Transfield Maintenance HBI Agreement 2000 sets out the obligations on the respondent in
the event of redundancy. These obligations include discussions with the employees directly affected and with their union
or unions. Additionally, a severance pay prescription is provided. There was no submission from the applicant that the
respondent had failed to comply with its obligations under the Agreement in relation to Mr Meikle. I find in any event,
that the respondent did comply with its obligations. Nor did the applicant cavil with the proposition that the respondent, in
the circumstances, needed to reduce the size of its work force. In the circumstances, this was manifestly the case. The
kernel of the applicant’s case was that the respondent took no adequate steps to find alternative employment for Mr
Meikle, within its workforce as a whole, which included the base load crew. Additionally, the allegation was that Mr
Meikle was singled out for particular attention, by reason of his industrial activity on the site.
23 The relevant principles in relation to allegations of unfair dismissal in a redundancy context were referred to by me in
AFMEPKIU v Goldfields Contractors Pty Ltd (2000) 80 WAIG 2749 at 2750 when I said—
“The relevant principles in relation to an unfair dismissal claim arising from a situation of redundancy such as
this are well established. It is incumbent on an applicant to establish on balance, if challenging their selection
for redundancy, that another employee apart from the applicant, should have been made redundant: AMWSU
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and Another v Australian Ship Building Industries (WA) Pty Ltd (1987) 67 WAIG 733; Gromark Packaging v
FMWU (1992) 46 IR 98. However, this is not an exclusive or sole criterion, as considerations as to any
unfairness in the process used in effecting a redundancy, can also be taken into account: MEWU v Newcrest
Mining Ltd (1993) 73 WAIG 969; FPFAIU v Jason Industries Ltd (1994) 74 WAIG 32. That is, it is open to the
Commission to consider all of the circumstances surrounding the termination of the employment, having regard
to s 26 of the Act.”
24 I adopt those observations for the purposes of dealing with this matter.
25 Whether the test established in the ASI case is to be applied, depends upon whether the Commission accepts that the
distinction between the base load and shutdown crews was a real one. That is, the principles in ASI have no application
where all employees in the work force or a section of it, are made redundant. The principles in ASI have application in
the case where an employee is selected for redundancy from a pool of employees, with the onus on the employee
selected, to establish on balance, that another employee apart from him or her should have been made redundant instead.
This is the essence of the ASI case, and is the crux of the test of the presence of unfairness in such cases.
26 At the outset, I am not persuaded that Mr Meikle was singled out for prejudicial treatment, because of his industrial
activities on the site. Whilst I have given anxious consideration as to whether certain statements were made by Mr
Hodder about Mr Meikle as alleged, I do not need to resolve the conflict in the evidence on that matter. The evidence
was, and I find, that despite it being common ground that Mr Meikle was involved as an industrial representative on the
HBI site he was made successive offers of employment and had numerous periods of employment with the respondent.
Additionally, the evidence was and I find that Mr Meikle, along with another employee, was given unpaid leave in early
2002 and was kept on in employment, beyond the expiration of four weeks from the end of January 2002, with the
effective disbandment of the permanent shutdown crew. Whilst I appreciate that Mr Meikle had the perception that he
was unfairly targeted in this regard, I am not persuaded on all of the evidence, that this was the case.
27 The next question was the structure of the respondent’s work force on site. It is a matter for an employer as to how it
structures its workforce and operations. It was common ground that there always had been a clear distinction between the
base load and shutdown workforces of the respondent. The work performed was different as were the working hours and
the source of supervision. Whilst the evidence was and I find, that from time to time there was some interchange of
personnel between the two departments, essentially they operated separately and in a distinct fashion. This is also
consistent with the experience of the Commission as presently constituted, in dealing with matters as between the
respondent and relevant unions at the HBI operation. It was the case that from the end of January 2002, the respondent
communicated its decision to cease the permanent full time shutdown maintenance crew, of which Mr Meikle was a
member. I am not satisfied that the short period of time spent by Mr Meikle, whether it be two or five weeks as suggested
on the evidence, constituted a change to his otherwise permanently assigned arrangements.
28 Therefore, in all of the circumstances, I am not persuaded that the applicant has established that the redundancy of Mr
Meikle was unfair, in that all of the employees in the shutdown crew were made redundant as a consequence of the events
outlined to the applicant in January 2002, and the events of March 2002.
29 In the alternative, if it can be said that the Commission ought regard the respondent’s work force as a whole, and
disregard the separate shutdown department, then the question of the application of the ASI principles arises. Given the
state of the evidence, if this were the case, the Commission is not persuaded that the applicant has discharged the
evidentiary burden to show on balance, that another employee or employees should have been made redundant in
preference to Mr Meikle. There was no or insufficient sufficient evidence before the Commission, to establish this in my
opinion.
30 For all of the foregoing reasons, the application is dismissed.
_________
2002 WAIRC 07167
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
MONDAY, 9 DECEMBER 2002
FILE NO/S.
CR 68 OF 2002
CITATION NO.
2002 WAIRC 07167
_________________________________________________________________________________________________________
Result
Application dismissed
Representation
Applicant
Mr L Edmonds of counsel
Respondent
Ms J Auerbach of counsel
_________________________________________________________________________________________________________
Order
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms J Auerbach of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.
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CONFERENCES—Notation of—
Partes

Commissioner/
Number

Dates

Matter

Result

Australian Workers'
Union

Waterglen Holdings Pty Ltd

HARRISON C
C59/2002

3/04/2002

Dismissal of a number of
employees

Referred

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

United Maintenance Pty Ltd

KENNER C
CR173/2002

N/A

Payment to employee's for
lost time

Discontinued

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Oceaneering Australia Pty Ltd GREGOR C
and other
C235/2002

22/11/2002

Interim Award

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Total Marine Services Pty Ltd

GREGOR C
C240/2002

14/11/2002

Alleged industrial dispute

Concluded

Civil Service
Association

Director General, Department
of Agriculture

SCOTT C
PSAC29/2002

15/07/2002

Applicant refused permanent Concluded
status

Construction, Forestry, Metropolitan Health Service
Mining & Energy
Board (Now known as The
Union
Department of Health)

SCOTT C
C61/2002

5/04/2002

Dispute in regards to the
Concluded
backdating of new wage
figures in the new EBA to the
expiration date of the old
EBA

Construction, Forestry, BHP Billiton Iron Ore Pty Ltd
Mining and Energy
Union

KENNER C
C154/2002

29/07/2002

Changes in the Rail
Department

Concluded

Construction, Forestry, Cockburn Cement Ltd
Mining and Energy
Union

GREGOR C
C222/2002

06/11/2002

Major changes to work
practices

Concluded

Construction, Forestry, Silent Vector Pty Ltd t/as Sizer GREGOR C
Mining and Energy
Builders
C263/2002
Union

05/12/2002

Cease industrial action

Concluded

Hospital Salaried
Officers Association

8/09/2000

Harsh, unjust and unfair
dismissal

Concluded

Concluded

Metropolitan Health Service
SCOTT C
Board - Fremantle Hospital and PSAC14/2000
Health Service

Liquor, Hospitality and Auz Hotels Pty Ltd (ACN
Miscellaneous Workers 097 361 512)
Union

HARRISON C
C224/2002

4/11/2002
26/11/2002

Termination

Liquor, Hospitality and Hon Minister for Education
Miscellaneous Workers Education Department of
Union
Western Australia

HARRISON C
C297/2001

18/01/2002
22/03/2002
12/04/2002

Return to work and payment Concluded
for intervening period

Liquor, Hospitality and Methodist Ladies College
Miscellaneous Workers
Union

HARRISON C
C175/2002

2/09/2002

Alleged unfair termination

Liquor, Hospitality and Watch Works Australia Pty Ltd WOOD C
Miscellaneous Workers
C243/2002
Union

27/11/2002

The ALHMWU believes the Concluded
respondent is not complying
with the Watchmakers and
Jewellers Award No.10 of
1970

Master Builders'
Association

13/11/2002

Alleged strike action

Concluded

Construction, Forestry, Mining GREGOR C
& Energy Union
C237/2002

Concluded

Municipal,
Zeus Technology Pty Ltd
Administrative, Clerical
and Services Union

WOOD C
C188/2002

23/09/2002

Alleged non payment of
annual leave entitlements

Concluded

Municipal, Road
Geraldton Cemetery Board
Boards, Parks and
Racecourse Employees'
Union

WOOD C
C230/2002

N/A

Alleged constructive
dismissal

Concluded

Western Australian
Trotting Association

HARRISON C
C229/2002

4/11/2002

Matters relating to long
service leave

Concluded

Skipper M
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CORRECTIONS—
WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Corrigendum
Whereas an error occurred in the page numbering of the Cumulative Contents and Digest of the Western Australian Industrial
Gazette, dated 27 November, 2002, Volume 82, Part 2 Sub-part 8, such that the page starts from page 3099 and finishes on page
4083.
This corrigendum is to advise that the correct page numbers should be from page 3099 to page 3183.
For reference, please attach this notice to the November issue of the Western Australian Industrial Gazette, dated 27 November
2002.
Please note that the discrepancies that have occurred in this issue do not affect the page numbering of the contents within the
Gazette.
We apologize for any inconvenience that this has caused.
Thank you.
J. SPURLING
Registrar
28 November, 2002

PROCEDURAL DIRECTIONS AND ORDERS—
2002 WAIRC 07002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
ALAN DODSON, APPLICANT
v.
TRAVELSHOP.COM.AU PTY LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DATE OF ORDER
THURSDAY, 14 NOVEMBER 2002
FILE NO.
APPLICATION 255 OF 2001
CITATION NO.
2002 WAIRC 07002
_________________________________________________________________________________________________________
Result
Order made to amend the name of the Respondent.
Representation
Applicant
Mr M Jensen (of Counsel)
Respondent
Mr D Sash (of Counsel)
_________________________________________________________________________________________________________
Order
HAVING heard Mr Jensen on behalf of the Applicant and Mr Sash on behalf of the Respondent the Commission by consent, and
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the name of the Respondent be amended to Zoolander Pty Ltd.
(Sgd.) J. H. SMITH,
[L.S.]
Commissioner.
____________________

2002 WAIRC 07029
SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLISHMENTS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
MYER STORES LIMITED AND OTHERS, RESPONDENT
CORAM
COMMISSIONER J L HARRISON
DATE OF ORDER
MONDAY, 18 NOVEMBER 2002
FILE NO/S.
APPLICATION 1408 OF 2002
CITATION NO.
2002 WAIRC 07029
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_________________________________________________________________________________________________________
Result
Application to vary award divided
Representation
Applicant
Mr T Pope
Respondent
Mr P Moss (as agent)
_________________________________________________________________________________________________________
Order
WHEREAS on 9 August 2002 the Shop, Distributive and Allied Employees’ Association of Western Australia applied to vary the
Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 in relation to allowances under the award and also
to amend Clause 47 – Traineeships; and
WHEREAS at the hearing before the Commission on 15 November 2002 to vary the award the applicant requested that that part of
the application that deals with Clause 47 – Traineeships be dealt with separately; and
WHEREAS the Commission formed the view that the application should be divided, and the parties consented to that occurring;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s.27(1)(s) of the Industrial Relations Act
1979, hereby order—
(1)
THAT application 1408 of 2002 be divided into two parts to be numbered 1408 of 2002 and 1408A of
2002 respectively;
(2)
THAT application 1408 of 2002 be that part of application 1408 of 2002 that relates to the variation of allowances
in the award;
(3)
THAT application 1408A of 2002 be that part of application 1408 of 2002 which seeks to vary Clause 47 –
Traineeships of the award.
(Sgd.) J. L. HARRISON,
[L.S.]
Commissioner.
____________________

2002 WAIRC 07013
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DAVID LESLIE NEWTON, APPLICANT
v.
EXUMA PTY LTD TRADING AS IAN DIFFEN WORLD OF TYRES, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DATE
THURSDAY, 24 OCTOBER 2002
FILE NO/S.
APPLICATION 1597 OF 2002
CITATION NO.
2002 WAIRC 07013
_________________________________________________________________________________________________________
Result
Extension of time granted
Representation
Applicant
Mr D Newton
Respondent
Mr D Chinnery
_________________________________________________________________________________________________________
Order
HAVING heard Mr D Newton on his own behalf and Mr D Chinnery on behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979 hereby orders—
THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

____________________

2002 WAIRC 07144
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DARREN NEIL MCLEOD, APPLICANT
v.
REECE AUSTRALIA LIMITED, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 4 DECEMBER 2002
FILE NO.
APPLICATION 1726 OF 2002
CITATION NO.
2002 WAIRC 07144
_________________________________________________________________________________________________________
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Result
Application to amend respondent’s name granted.
Representation
Applicant
Mr D. McLeod
Respondent
Mr D. Jones (as agent)
_________________________________________________________________________________________________________

1
2

3

4

5

6

7

Reasons for Decision
(Extemporaneous)
By this application Mr McLeod seeks to amend his claim of unfair dismissal by changing the name of the respondent from
Reece Australia Ltd to Reece Pty Ltd. The amendment is opposed.
Mr McLeod gave evidence that when filling out the Notice of Application he sought legal advice. That legal advice was
inadequate. He presented two documents in evidence. The first document is on the letterhead of Reece Australia Ltd but it is a
letter to him offering him employment with Reece Pty Ltd. The other document is a pay advice slip from Plumbing World
which Mr McLeod states he was told was a business taken over by Reece Pty Ltd.
I am satisfied from the evidence, and the cross-examination of Mr McLeod on that evidence, that at the time he completed the
Notice of Application to the Commission Mr McLeod did not understand the significance of naming correctly his former
employer. Many things are apparent with hindsight and I accept that had Mr McLeod been aware of that significance, he had
the information available to him in the first document, and indeed in subsequent payslips, that the correct identity of his former
employer is Reece Pty Ltd. I accept that at the time Mr McLeod completed the Notice of Application he was, as he has said,
emotional from the dismissal and somewhat overwhelmed and that he does not have great experience in businesses or setting
up companies.
In my view, the circumstances revealed from this evidence are that Mr McLeod made a mistake in the name of his former
employer. Given the similarity between the words Reece Australia Ltd and Reece Pty Ltd, there is in effect a misdescription of
the correct identity of the employer. In my view, and based upon the reasoning of Sharkey P in Rai v. Dogrin Pty Ltd (2000)
80 WAIG 1375 at 1378 the application to amend the name of the respondent should be granted. While I note Mr Jones’
reference to the decision of Fielding SC (as he then was) in that decision where he cited with approval Reid v. Shark Bay Salt
Joint Venture (1998) 78 WAIG 2944 to the effect that where the circumstances are such that the applicant ought to have known
of the defect, the discretion should be exercised against the applicant, I am not satisfied that by those words the learned Senior
Commissioner was stating the only consideration. As he earlier acknowledges in his decision (at page 1379) the right to correct
the name of a party extends to cover not only cases of misnomer, clerical error and misdescription but also cases where the
plaintiff, intending to sue a person he or she identifies by a particular description was mistaken as to the name of the person
who answers that description. Mr McLeod’s legal advice was inadequate and he was mistaken as to the name of the person
against whom his application was to brought.
I take into account also that there is no suggestion of any prejudice to Reece Pty Ltd if the application to amend is granted. I
note from the address given for Reece Pty Ltd in the Amended Notice of Application that it is the same address as is given for
Reece Australia Ltd in the original Notice of Application. In my view, there can be no prejudice to Reece Pty Ltd if the
amendment is granted.
Mr Jones has referred to the fact that s.29(3) of the Act would permit Mr McLeod to lodge a new application against Reece Pty
Ltd out of time and argue that it would be unfair for the Commission not to accept it. That is so, and I also take that into
account.
Taking that into account, and in the circumstances of the evidence given by Mr McLeod, the equity, good conscience and
substantial merit of this matter means that the application is granted and I propose to order accordingly.
_________

2002 WAIRC 07145
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
DARREN NEIL MCLEOD, APPLICANT
v.
REECE AUSTRALIA LIMITED, RESPONDENT
CORAM
SENIOR COMMISSIONER A R BEECH
DATE
WEDNESDAY, 4 DECEMBER 2002
FILE NO.
APPLICATION 1726 OF 2002
CITATION NO.
2002 WAIRC 07145
_________________________________________________________________________________________________________
Result
Application to amend respondent’s name granted.
Representation
Applicant
Mr D. McLeod
Respondent
Mr D. Jones (as agent)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr D. McLeod on his own behalf as the applicant and Mr D. Jones (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the name of the respondent be amended by deleting Reece Australia Ltd and substituting therefor Reece Pty Ltd.
(Sgd.) A. R. BEECH,
[L.S.]
Senior Commissioner.
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REGULATIONS—Amendments to—

1.
2.

3.

Industrial Relations Act 1979
Industrial Relations Commission Amendment Regulations (No. 3) 2002
Made by the Chief Commissioner of the Western Australian Industrial Relations Commission under section 96 of the Act.
Citation
These regulations may be cited as the Industrial Relations Commission Amendment Regulations (No. 3) 2002.
The regulations amended
The amendments in these regulations are to the Industrial Relations Commission Regulations 1985*.
[* Reprinted 24 March 1998.
For amendments to 13 September 2002 see 2001 Index to Legislation of Western Australia, Table 4, p. 176, and
Gazette 2 August 2002.]
Part XVI inserted
After regulation 110 the following Part is inserted —

“
Part XVI — Miscellaneous
Delegation to Registrars — claims under section 29(1)(b)
A claim under section 29(1)(b) of the Act may be referred by the Chief Commissioner, or by the Commissioner
to whom the claim has been allocated, to the Registrar for resolution by conciliation under section 32 of the Act
by the Registrar or a Deputy Registrar.
112.
Delegation to Registrars — claims under section 29(1)(b) — time limits for review of decisions of
Registrars
(1)
For the purposes of section 96(9) of the Act, a party to a proceeding in which a Registrar has performed a
function delegated under regulation 111 may apply to the Commission to review a decision made by the
Registrar within 7 days of the making of the decision, or such further time as is allowed by the Chief
Commissioner.
(2)
For the purposes of section 96(12) of the Act, a review referred to in section 96(11) of the Act in respect of a
function delegated under regulation 111 is to be carried out within 14 days of the Chief Commissioner
assigning a Commissioner to undertake the review or deciding to undertake the review himself or herself, or
such further time as is allowed by the Chief Commissioner.
(3)
In this regulation —
“decision”, made by a Registrar, means a direction, determination or order made by the Registrar in the
performance of the delegated function.
”.
Date: 13 December 2002.
W. S. COLEMAN,
Chief Commissioner,
The Western Australian Industrial Relations Commission.
111.

PUBLIC SERVICE APPEAL BOARD—
2002 WAIRC 07159
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT
v.
CHIEF EXECUTIVE OFFICER, WATER AND RIVERS COMMISSION, RESPONDENT
CORAM
PUBLIC SERVICE APPEAL BOARD
SENIOR COMMISSIONER A R BEECH - CHAIRPERSON
MS D. ROBERTSON - BOARD MEMBER
MS M. MARTIN - BOARD MEMBER
DATE
FRIDAY, 6 DECEMBER 2002
FILE NO.
PSAB 9 OF 2002
CITATION NO.
2002 WAIRC 07159
_________________________________________________________________________________________________________
Result
Appeal dismissed
Representation
Appellant
Mr M. Amati
Respondent
Mr R. Bathurst (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
This is the unanimous decision of the Board. This is an appeal by the Civil Service Association of WA (Inc) on behalf of its
member Mr Suman Dewan. The appeal is brought pursuant to s.80I of the Industrial Relations Act 1979. The appeal is against
the decision of the respondent to dismiss Mr Dewan.
Background
Mr Dewan has been employed as a public service officer for approximately 9 years. He is an electrical engineer. Mr Dewan
had been employed by the Water Corporation in Karratha and following a restructure, was redeployed to the respondent. His
redeployment occurred on January 2000 with him becoming the direct responsibility of the respondent in May-June 2000. The
respondent does not employ persons in the classification of electrical engineer and it is common ground that there was no
electrical engineering work available for Mr Dewan to perform.
Mr Dewan’s dismissal occurred on 31 May 2002. The letter of dismissal of that date (exhibit R16) states that Mr Dewan was
dismissed following a disciplinary enquiry conducted in accordance with s.86 of the Public Sector Management Act
1994 (WA) (the PSMA). The disciplinary enquiry investigated eight charges of alleged breaches of discipline. The enquiry
found five of those charges proven and it was for those five breaches that Mr Dewan was dismissed. Mr Dewan was dismissed
with the payment of four weeks’ salary in lieu of notice and all outstanding entitlements.
The five charges were—
Charge 1:
Mr Dewan has committed a breach of discipline in that he breached s.102(1) of the PSMA in that, on
or about 4 September 2000 at Balcatta, he commenced private employment with Lucent Technologies
without the written permission of his employing authority, the Water and Rivers Commission.
Charge 2:
Mr Dewan has committed a breach of discipline in that he breached s.B-05 of the Water and Rivers
Commission’s Code of Conduct 1999 in that, on or about 4 September 2000 at Balcatta, he
commenced private employment with Lucent Technologies without the written permission of his
employing authority, the Water and Rivers Commission.
Charge 3:
Mr Dewan has committed a breach of discipline in that he disobeyed a lawful order given to him in
writing by letter from Mr Peter Kent dated 30 August 2000 in that on or about 4 September 2000 at
Balcatta he commenced private employment with Lucent Technologies without the written permission
of his employing authority, the Water and Rivers Commission.
Charge 4:
Mr Dewan has committed a breach of discipline in that he made a false declaration to representatives
of the Water and Rivers Commission, namely Mr Kevin McLaughlin and Mr Cameron Marshall, on
28 May 2001 at East Perth that he was not engaged in private employment.
Charge 5:
Mr Dewan has committed a breach of discipline in that he made a false declaration to representatives
of the Water and Rivers Commission, namely Mr Allen Howell and Mr Cameron Marshall, on
17 January 2001 at East Perth that he was not engaged in private employment.
The appeal

5

There are 34 grounds of appeal. Many of the grounds are not of themselves grounds of appeal. Reference to this was made in
the earlier Reasons for Decision of this Board made in relation to the application for an order for the production of documents
(2002 WAIRC 06724). Many are repetitious. As a matter of practical convenience therefore, we have grouped the numbered
grounds of appeal in order that the actual grounds of appeal may be dealt with logically and comprehensively.

6

The Board heard evidence from Mr Dewan himself. The union also called as witnesses Peter Kent, the Director, Business
Development of the respondent and Derek Burns the Human Resource Officer for the respondent.

7

The respondent called evidence from Cameron Marshall, Human Resource Consultant for the respondent, from Kevin
McLaughlin, Manager Human Resources and Allen Howell a Human Resource Consultant.

8

The hearing of the appeal ran well over the two days set aside for the purpose, and indeed, over the additional time which then
had to be set aside. As a consequence, the final part of the union’s closing submissions and the respondent’s reply were
provided to the Board in writing.

9

The grounds of appeal
Grounds 1 to 14, 16 and 19 allege that the respondent breached sections 8, 9 and 81(1) and (2) of the PSMA and Regulations
15 and 16 of the Public Sector Management (General) Regulations 1994. Sections 8 and 9 of the PSMA are as follows—
8.
General principles of human resource management
(1)
The principles of human resource management that are to be observed in and in relation to the Public Sector are
that —
(a)
all selection processes are to be directed towards, and based on, a proper assessment of merit and
equity;
(b)
no power with regard to human resource management is to be exercised on the basis of nepotism or
patronage;
(c)
employees are to be treated fairly and consistently and are not to be subjected to arbitrary or
capricious administrative acts;
(d)
there is to be no unlawful discrimination against employees or persons seeking employment in the
Public Sector on a ground referred to in the Equal Opportunity Act 1984 or any other ground; and
(e)
employees are to be provided with safe and healthy working conditions in accordance with the
Occupational Safety and Health Act 1984.
(2)
In matters relating to —
(a)
the selection, appointment, transfer, secondment, classification, remuneration, redeployment,
redundancy or termination of employment of an individual employee; or
(b)
the classification of a particular office, post or position,
in its department or organisation, an employing authority is not subject to any direction given, whether
under any written law or otherwise, by the Minister of the Crown responsible for the department or
organisation, but shall, subject to this Act, act independently.
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General principles of official conduct
The principles of conduct that are to be observed by all public sector bodies and employees are that they —
(a)
are to comply with the provisions of —
(i) this Act and any other Act governing their conduct;
(ii)
public sector standards and codes of ethics; and
(iii)
any code of conduct applicable to the public sector body or employee concerned;
(b)
are to act with integrity in the performance of official duties and are to be scrupulous in the use of
official information, equipment and facilities; and
(c)
are to exercise proper courtesy, consideration and sensitivity in their dealings with members of the
public and employees.
Section 81(1) and (2) is now set out—
“81. Procedure when breach of discipline suspected
(1)
An employing authority may, when it suspects that a person has committed a breach of discipline whilst serving as an
employee in its public sector body and has given the person such notice in writing of the nature of the suspected breach
of discipline as is prescribed, give the person a reasonable opportunity to submit an explanation to the employing
authority.
(2)
After having given the respondent the reasonable opportunity referred to in subsection (1), the employing authority
may —
(a)
if it is not the Minister, investigate or direct another person to investigate; or
(b)
if it is the Minister, direct another person to investigate,
the suspected breach of discipline in accordance with prescribed procedures.”
The facts giving rise to this ground of appeal may be summarised as follows. On 30 August 2000 the respondent approved Mr
Dewan’s request to take long service leave at half pay for a period of six months (exhibit A6). Mr Dewan had requested long
service leave on half pay in a letter to the respondent of 18 August 2000 (exhibit A4). Mr Dewan’s request stated that due to
job commitments he was not getting sufficient time to properly pursue all the permanent positions being advertised. In order to
focus on obtaining a permanent position he requested long service leave at half pay for six months “with a permission to work
in the private sector within electronics or telecommunications field”. He followed up his request with an e-mail on 30 August
2000 to Mr Marshall with the subject heading “long leave at half pay with permission to work outside WRC in electronics and
telecommunications sector”. Mr Marshall replied that he had received advice that the request had been approved from
1 September 2000 and that he would be providing Mr Dewan with official approval in writing. That official approval is the
letter of 30 August 2000 signed by Mr Kent previously referred to (exhibit A6). That letter states:
“I refer to your request dated 18 August 2000 for approval to clear your long service leave at half pay for a period of
6 months.
I wish to advise you that I have approved your request as follows—
Your request to clear the full compliment (sic) of long service leave at half pay for six months effective from Friday,
1 September 2000. You will return to the Commission on Thursday, 1 March 2001.
Your request to seek casual placement within the private sector only is approved;
Should you obtain a permanent placement in the public sector, you will come off long service leave in order to take of this
placement.
In approving the above, I request that you advise us immediately of any casual placements in the private sector so that any
potential conflict of interest issues can be addressed. In requesting this, I refer you to the Public Sector Management Act
and the Commission’s Code of Conduct.”
The letter stated it was important Mr Dewan keep in regular contact and requested he meet with Mr Marshall and Mr
McLaughlin every 2 months.
Mr Marshall met with Mr Dewan and gave him the letter and he also explained the letter to Mr Dewan. Mr Dewan then sent a
letter to Mr Marshall on 1 September 2000 (exhibit A7) stating—
“Thanks for approving my request for long service leave at half pay for six months with permission to work outside WRC
in electronics and telecommunications sector as this sector does not have a conflict of work of WRC …”.
On the evidence before the Commission, in January 2001 the respondent became aware that Mr Dewan might be working
during his long service leave. Mr Burns had telephoned Mr Dewan’s home to speak to him and Mrs Dewan had advised him
that Mr Dewan was not at home and mentioned that he would ring Mr Burns when he got back from work (exhibit A26). Mr
Burns’ evidence was that this information did not fit with his understanding that Mr Dewan was on leave. Mr Marshall
telephoned Mr Dewan to arrange the time of a meeting and Mr Dewan requested that the meeting be held outside working
hours. As far as the respondent was concerned, Mr Dewan had been given permission only to seek work.
The meeting took place on 17 January 2001 involving Mr Dewan, Mr Marshall and Mr Howell. There is a difference in the
evidence regarding some aspects of this meeting. Mr Dewan maintains that he was not asked whether he had been working.
Rather, Mr Dewan says that he was merely asked “How have you been spending your time?”. He did not mention his work
with Lucent Technologies.
Ultimately, following the meeting, the respondent engaged the services of a private investigator and had Mr Dewan followed.
Surveillance reports were provided to the respondent on 22 and 30 January, 11 April, 25 May and 11 June 2001 (exhibit A2).
The report of 25 May 2001 stated that Mr Dewan was employed by Lucent Technologies.
A further meeting was held with Mr Dewan on 28 May 2001 which will be referred to later in these Reasons.
On 1 June 2001 the respondent wrote to Mr Dewan referring to sections 80 and 81(1) of the PMSA advising him that it was
suspected that he had committed breaches of discipline by engaging in private employment without the written permission of
the employing authority, similarly breaching the Water and Rivers Commission’s Code of Conduct 1999 s.B-05, disobeying a
lawful order requiring him to obtain prior written permission from the respondent to engage in any employment while
employed by the respondent, making a false declaration to representatives of the respondent on 17 January 2001 and 28 May
2001 that he was not engaged in private employment, disobeying a lawful order by failing to attend a medical assessment as
directed, falsely claiming inability to perform duties for a position for which he was referred by the respondent, not acting with
integrity in the performance of official duties by subverting, hindering and obstructing referrals for placements as a registered
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redeployee and not being truthful and sincere when dealing with others within and external to the Commission in placements
and referrals for placement as a registered redeployee and with enquiries regarding private employment (exhibit A10). Mr
Dewan replied on 13 June 2001 (exhibit A11).
The above sets out the background against which these grounds of appeal may be considered. The grounds of appeal allege that
the respondent breached sections 8 and 9, and sections 81(1) and (2) by investigating Mr Dewan’s suspected employment in
the private sector without having put the suspicion to him as is required by s.81 of the PSMA. The grounds allege that in doing
so, the respondent acted outside the PSMA and without authority and in particular is in breach of sections 8 and 9 of the
PSMA.
The union states that the respondent’s use of a private investigation firm to follow Mr Dewan means that the respondent has
acted contrary to s.81(1) of the Act because the authority given by s.81(2) to the employing authority to direct another person
to investigate the suspected breach of discipline is only able to be exercised after the employing authority has given the
employee notice in writing of the suspected breach of discipline and a reasonable opportunity to submit an explanation to the
employing authority.
The respondent argues that its use of a private investigator to follow Mr Dewan was in order to see whether or not it had
grounds for a suspicion that Mr Dewan had committed a breach of discipline.
The Board finds as follows. Section 81 of the PSMA sets out the procedure to be followed when there is a breach of discipline
suspected. It is not open to an employing authority to investigate a suspected breach of discipline without following the
procedures in s.81. The procedures are to be followed when an employing authority suspects that a person has committed a
breach of discipline.
The word “suspect” has been defined in other proceedings as requiring a degree of satisfaction, not necessarily amounting to
belief, but at least extending beyond speculation as to whether an event has occurred or not (Commissioner for Corporate
Affairs v. The Guardian Investments Pty Ltd [1984] VR 1019 at 1025). The creation of a suspicion requires a lesser factual
basis than the creation of a belief. It must, nonetheless, be built upon some factual foundation (Walsh v. Loughnan [1991] 2 VR
351 at 356 - 357).
The verb “suspect” is defined in the Macquarie Dictionary as—
“to imagine to be guilty, false, counterfeit, undesirable, defective, bad etc, with insufficient proof or with no proof; to
imagine or believe to be rightly chargeable with something stated, usually something wrong or something considered as
undesirable, on little or no evidence.”
Section 81 sets out the formalities to be followed when a breach of discipline is suspected. The employing authority is to give
the employee notice in writing and a reasonable opportunity to submit an explanation to the employing authority. The
formality of s.81 suggests that it is to be used when the employing authority has at least some proof or some evidence to
ground the suspicion that the employee has committed a breach of discipline. For an employee to receive the formal
notification in writing from his or her employer accusing the employee of a suspected breach of discipline is a matter of serious
moment. For an employing authority to take that step with “no proof” or with “no evidence”, even if there was a good chance
of being correct, would leave the employing authority open to an accusation of acting without due cause if the suspected
breach of discipline has in fact not occurred.
By that reasoning, we find that the employing authority needs to at least establish that there are “reasonable grounds for its
suspicion” (Civil Service Association of WA v. Director General of Department for Community Development [2002] WASCA
241 at [20]). The formality of the section suggests that it is not concerned “with a state of mind founded upon speculation or
mere idle wondering” (Queensland Bacon Pty Ltd v. Reece (1966) 115 CLR 266 per Kitto J at 303), nor with mere imagination
without any proof or evidence. We therefore do not find the dictionary definition as appropriate in this context. To hold
otherwise would be to permit an employing authority to send a formal letter to an employee stating that the employee is
suspected of a breach of discipline upon the imagination of the employing authority, a proposition we regard as absurd.

27

What then was the position with the respondent? On the evidence, at the time it decided to engage the private investigator, the
respondent was aware of a comment from Mrs Dewan that Mr Dewan would return Mr Burns’ call when he got back from
work and also the preference of Mr Dewan to meet outside ordinary working hours. The union argues that this is enough to
ground the suspicion for the purposes of s.81(1).

28

The respondent states that at both meetings Mr Dewan was asked whether he had been working, and that Mr Dewan denied
that he had been. Mr Marshall and Mr Howell gave evidence regarding what was said at the first meeting. As to the second
meeting, the evidence of Mr McLaughlin is quite clear that the question he asked was direct.

29

Mr Dewan maintains that that question was not asked. However, on the evidence as a whole, the Board prefers the evidence of
the other witnesses to that of Mr Dewan. This is because during his cross-examination, Mr Dewan was asked why he did not
tell the respondent that he was working at Lucent Technologies. He answered that there was no need to do so because the
respondent already knew about it from the surveillance. However, the point was properly made by Mr Bathurst in crossexamination that Mr Dewan would not have been aware of the respondent’s state of knowledge at the time of the meeting.
Mr Dewan accepted the point. Accordingly, the Board is left with the impression that Mr Dewan’s original answer was
contrived.

30

Further, Mr Dewan admits he was asked “How have you been spending your time?” yet he did not tell them about Lucent
Technologies. His reason for not doing so is that the respondent did not really want to know because they already knew – his
wife had told them. Yet that cannot be a valid reason – if the respondent already knew, then there was no reason why Mr
Dewan himself could not have told them. Not to tell the respondent is not to be totally honest with them.

31

Mr Dewan also said in cross-examination that it was very well known that he had permission to work therefore there was no
need to tell the respondent about Lucent Technologies. By similar reasoning as the previous point, that cannot be a valid
reason.

32

Furthermore, Mr Dewan sent an e-mail to the respondent on 28 February 2001 (exhibit R4) asking for approval for him to
work “for companies of the type” represented by Transcom Communication and Siemens. There is, however, nothing in
Mr Dewan’s evidence to show that he was actively considering offers from those types of companies at that time. Given
Mr Dewan’s evidence that it was his belief that he already had approval to work in the electronics or telecommunications field
as it did not represent a conflict of interest, the sending of that e-mail is curious and remains unexplained. It is, however, as Mr
Bathurst submitted, a position quite consistent with Mr Dewan seeking to create a justification for his position after the fact. If
approval had been given to the 28 February 2001 e-mail he would be able to say that working for Lucent Technologies was
also approved. Mr Dewan’s answer that there was no need to do so because he already had specific permission to work in that
field leaves unexplained why he sent the e-mail of 28 February 2001.

82 W.A.I.G.
33

34

35

36

37

38

39

40

41

42

43
44
45

46

47

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

3357

Rather, the Board is of the view that it is more likely than not that Mr Dewan did not want to tell the respondent about the job
at Lucent Technologies. Mr Dewan’s evidence shows that he wanted to find a permanent job in the public sector, not the
private sector.
Mr Dewan may not have considered the Lucent Technologies job permanent in the way he considers a job in the public sector
is permanent. However, the job at Lucent Technologies was a permanent job, subject to a probationary period and subject to
either party being able to give notice of termination. We note the page of the offer which Mr Dewan signed (exhibit R1 page
009) states “Term : perm”. The fact that the project upon which he was employed eventually ceased and he accepted a
redundancy does not alter the character of the job at the time he accepted it. However, Mr Dewan stated in evidence that if he
told the respondent about the job at Lucent Technologies, it might use the information against his interests in some way,
perhaps by requiring him to relinquish his public sector job and stay with the private sector. This he did not want to happen.
Therefore Mr Dewan did have his own reason not to tell the respondent he was working at Lucent Technologies.
We have also found it significant that not only did Mr Dewan not want to tell the respondent about Lucent Technologies, he
did not tell Lucent Technologies he was a public servant on long service leave for only six months. He permitted Lucent
Technologies, as its letter indicates, to believe he would have a “long and successful career with us”. He was not entirely
truthful with either of his former employers.
For these reasons we have not preferred the evidence of Mr Dewan to the evidence given by the other witnesses. The above
answers given by Mr Dewan makes the task of the union most difficult. As the appellant on his behalf, the union bears the onus
of showing that Mr Dewan was not directly asked whether he was working. This onus does not lie upon the respondent.
On a consideration of the evidence as a whole, the Board is therefore unable to conclude that it prefers the evidence of Mr
Dewan to the evidence of the respondent’s witnesses in all cases. Given the evidence that at the time of the meeting the
respondent had received some reports from the private investigator, we consider it more likely than not that Mr Dewan would
have been asked what he was doing or whether he had worked during his leave. An answer which Mr Dewan agrees he did
give at that meeting: “nothing you need to worry about” suggests to us that Mr Dewan was asked what he had been doing on
his leave and chose not to tell about Lucent Technologies. It follows that we find that his answers to those questions did not
reveal what the respondent was beginning to suspect.
In the context of s.81(1), therefore, Mr Dewan’s answers to the questions asked would lead the respondent to the conclusion
that it did not have reasonable grounds for the suspicion it was beginning to have. In those circumstances, the respondent
cannot be criticised for starting and continuing with an investigation. Indeed, given Mr Dewan’s responses, it was faced with
the alternative of either not pursuing the issue or seeking further information on the issue in order to see whether it had a
suspicion that was properly based.
It follows, therefore, that the respondent was not in breach of s.81(1) of the PSMA when it engaged a private investigator and,
after the first meeting with Mr Dewan, continued that engagement. We are satisfied that it was only when the private
investigator provided the respondent with a firm conclusion that Mr Dewan was working for Lucent Technologies as an
employee that the respondent was in a position to comply with s.81(1). This it did by then putting its suspicion to Mr Dewan in
writing. It did not take any other steps under the PSMA until it had done so, consistent with the decision of the PSAB in Trudy
Ruth Cull v Commissioner State Revenue Department (2002) 82 WAIG 377 at [14] to which the union referred.
Further, the decision to dismiss Mr Dewan, and it is that decision which necessarily is the subject of the appeal, was not based
upon the report of the private investigator. To that extent therefore, the circumstances in Civil Service Association v. The
Director General, Department of Community Development referred to earlier are not necessarily the same. In that case, the
suspicion put to that employee was accompanied by an investigator’s report which also had the conclusion that the employee
had been guilty of the conduct alleged. Thus, as the Industrial Appeal Court held, the employee “might reasonably apprehend
that the judgment had been made and all that remained was empty formality” (Civil Service Association v. The Director
General, Department of Community Development, op. cit. at [48]).
In contrast, the investigator’s report merely established that Mr Dewan had been working. It did not deal with whether that
employment constituted a breach of s.102(1) of the PSMA, or of the respondent’s Code of Conduct. It cannot be said that the
private investigator’s report left the impression that the allegation against Mr Dewan of those two breaches had already been
investigated and a conclusion reached. It cannot be said that the private investigator’s reports were “a detailed report of a
consultant following upon a comprehensive investigation by that consultant and containing the conclusion that the officer had
in fact committed a breach of discipline” so that Mr Dewan might reasonably apprehend that the judgment had been made and
all that remained was empty formality. The fact of Mr Dewan being employed by Lucent Technologies cannot of itself answer
the question of whether Mr Dewan was thereby in breach of s.102 of the PSMA of the respondent’s code of conduct, nor guilty
of the other charges made against Mr Dewan.
Rather, Mr Dewan’s denial of any breach led to an investigation by Mr Trainer which did not rely upon the report of the
private investigator. Indeed, Mr Trainer’s report records that Mr Dewan conceded to Mr Trainer that he had been working for
Lucent Technologies, although Mr Dewan in evidence before the Board stated he could not recall doing so. Although Mr
Dewan is critical of Mr Trainer’s report, he is unable to fairly criticise Mr Trainer’s report on the basis of the pre-existing
private investigator’s reports because Mr Trainer’s report does not rely upon the reports of the private investigator.
Further, the decision to dismiss was based upon yet a further report required by s.86 of the PSMA. That too is a report
independent of the private investigator’s reports.
For all of those reasons, the grounds of appeal which allege that the respondent is in breach of sections 8, 9, 80 and 81 of the
PSMA could not be made out.
The union also argued that the respondent was in breach of s.90 of the PSMA because the notification to Mr Dewan that a
finding had been made against him was made outside the required 14 day limit. Section 90 of the PSMA, when read together
with Regulation 21 of the Public Sector Management (General) Regulations 1994, required the respondent to notify Mr Dewan
whether or not he had been found to have committed any breach of discipline alleged against him and what action had been
taken in relation to him within 14 days after the making of that finding or the taking of that action.
The point is made by the union that Mr Stewart’s report (exhibit A3, a copy of which is also R18) is dated 15 May 2002.
Fourteen days from that date is 29 May 2002. The notification to Mr Dewan is dated 31 May 2002. The respondent, in reply,
asks the Board to note that it itself did not receive the report until 17 May 2002 (as shown on the cover of exhibit R18).
The Board observes that the 14 day period begins to run either after the making of Mr Stewart’s finding or after the respondent
takes action under the Public Sector Management in relation to Mr Dewan. The notification to Mr Dewan contains not only the
notification to him that he had been found to have committed the breaches of discipline therein set out, it also advised him of
the action which has been taken in relation to him, that being dismissal. The notification to Mr Dewan was given to him within
14 days after the taking of that action and there is no breach of s.90. In any event, even if the prescribed period had been
exceeded by 2 days, in the opinion of the Board that would not have been sufficient of itself to hold that the appeal should be
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upheld. In the absence of any evidence that Mr Dewan either suffered any prejudice, or changed his position, as a result of the
additional 2 days, the point made by the union is more of a technicality than a point of substance.
Ground 15
This ground alleges that the respondent’s use of a private investigator rather than directly asking Mr Dewan whether or not he
was engaged in private employment indicates the respondent’s unfair, prejudiced, hostile and negative attitude towards Mr
Dewan since his arrival at the respondent. The strength of this ground depends upon whether or not Mr Dewan was directly
asked whether or not he was engaged in private employment.
The evidence from Mr Dewan is that he was not directly asked whether or not he was engaged in private employment. He was
on his own admission, however, asked “How have you been spending your time?”. In contrast, the evidence of Mr Marshall of
the meeting of 17 January 2001 is that he asked Mr Dewan what he had been doing whilst on annual leave. His answer was
that Mr Dewan advised that he had only read text books and done some babysitting, and had spent time on applying for jobs
referred to him. Mr Dewan denies that he stated that he had only read text books and done some babysitting.
However, we are not persuaded by Mr Dewan’s evidence that he did not say those words. Mr Marshall was cross-examined in
detail on this part of his evidence and I do not consider that his evidence was broken down by that cross-examination. In part,
Mr Marshall’s evidence is supported by the file note which he made straight after the meeting (exhibit A21). The significant
point is that at no time did Mr Dewan volunteer that he had been working for Lucent Technologies. This is in contrast to the
reason he gave for requesting long service leave on half pay (exhibit A4) which noted that he thought it was important that he
continue to work in the leave period as this would maintain and enhance his skills, market ability and morale.
Mr Howell was also present at that meeting. Mr Howell’s evidence is that he recalls Mr Dewan being asked what he had been
doing whilst he was on leave. Mr Howell states that Mr Dewan replied he had been babysitting and reading text books. There
is no reason not to accept Mr Howell’s recollection of that meeting.
The evidence therefore is that Mr Dewan was asked what he had been doing during his leave. The respondent’s use of the
private investigator occurred only after Mr Dewan had the opportunity from that question to relate the fact of his employment
with Lucent Technologies. It was only after Mr Dewan did not do so that any issue of a private investigator arose.
In those circumstances, the Board does not conclude that the respondent’s use of a private investigator is an indication of an
attitude towards Mr Dewan that is unfair, prejudiced, hostile and negative. The Board notes Mr Dewan’s evidence that when
he first was redeployed to the respondent he was met with a hostile attitude. He believes at times that he was bullied and
abused. Whether Mr Dewan’s evidence is made out depends upon the evidence before the Board as a whole. Mr Marshall and
Mr Howell denied knowledge of, or observing, any kind of harassment or persecution. Mr Howell’s evidence of the intent of
the meeting of 17 January 2001 was to be supportive of Mr Dewan in his efforts to find employment as a redeployee. In that
regard, Mr Dewan received the best service available at that time. The Board also notes that Mr Dewan’s e-mail to Mr
Marshall of 1 September 2000 (exhibit A7) is not phrased in a way that suggests Mr Dewan was anything but approving of Mr
Marshall’s efforts. Ground 15 is therefore not made out. In ground 31 it is alleged that the respondent failed to provide
Mr Dewan with a work environment free from fear and intimidation and evidence relating to the respondent’s alleged attitude
towards Mr Dewan not in the context of the use of the private investigator is dealt with in that ground.
Ground 17
This ground alleges that the respondent initiated disciplinary proceedings against Mr Dewan as a vindictive and revengeful
action against him following his complaint against representatives of the respondent. This is reference to Mr Dewan’s
complaint to the respondent requesting an independent investigation of and an end to harassment and persecution by the
respondent (exhibit A16) which also arises later in ground 31. Mr Dewan also made a complaint to the Minister on 22 May
2001.
The Board observes that other than for Mr Dewan’s own evidence, there is no other credible evidence to support this ground of
appeal. Mr Kent, who was appointed to investigate Mr Dewan’s complaint, gave evidence that there was no link between his
investigation and the decision to send the suspected breach of discipline letter. Similarly, the proposition was put to Mr
Marshall and he denied it. Neither Mr McLaughlin’s nor Mr Howell’s evidence reveals any connection between the issuing of
the charges and Mr Dewan’s complaints. We have no reason not to accept their evidence. It is a fact that the respondent was
only aware of Mr Dewan’s employment by Lucent Technologies on 25 May 2001. Once it had that knowledge, it acted. In
conclusion therefore, it cannot be said that the evidence has shown that this ground is made out.
Ground 18
This ground alleges that the decision to terminate Mr Dewan was on the basis of facts that had been known to the respondent
for several months, was stale, deemed not to be important until 1 June 2001 and therefore the decision was null and void.
The previous grounds of appeal have dealt with the fact that the respondent did not in fact know that Mr Dewan was employed
by Lucent Technologies until 25 May 2001. Prior to that date it was aware that Mr Dewan attended the AAPT commercial
centre in Balcatta and drove from there to perform some work; that the private investigator had believed Mr Dewan was
actively employed with AAPT Telecommunications; and that Mr Dewan had not been employed by Siemens Building
Technologies. The respondent wrote to Mr Dewan on 1 June 2001. We consider for the reasons set out earlier that it could not
be said that the respondent’s knowledge that Mr Dewan was in fact employed was “stale” and the ground is not made out.
Ground 20
This ground alleges that the allegations and charges against Mr Dewan are duplicitous and contrived. The allegations and
charges against Mr Dewan have been set out earlier in these Reasons. The Board considers that for the respondent to be validly
accused of duplicity or contrivance in the charges alleged, it would need to be shown that the respondent sought to or intended
to deceive Mr Dewan either in speech or conduct. However, the Board does not consider there is evidence of such conduct on
the part of the respondent. The respondent gave Mr Dewan two opportunities to tell it what he had been doing on his leave. As
we have already stated, the respondent’s use of a private investigator occurred only after a consideration of Mr Dewan’s
responses on the occasion of the meeting of 17 January 2001.
We consider also, for the reasons to follow in relation to ground 28 that a significant issue in the decision to dismiss was the
respondent’s lack of trust of Mr Dewan as a result of his actions in not telling of his employment with Lucent Technologies.
We consider that the lack of trust would have occurred even if there had been one charge made against Mr Dewan and not the
three charges to which the union referred.
We therefore do not consider this ground to have been made out.
Ground 21
This ground alleges that the breach of s.102(1) of the PSMA is wrong as Mr Dewan had been granted written permission to
work.
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The written permission to work is the permission given in the letter signed by Mr Kent to which reference has already been
made (exhibit A6). That written permission is to “seek casual placement within the private sector” accompanied by a request
for advice immediately of any casual placements in the private sector so that any potential conflict of interest issues can be
addressed. The permission given to Mr Dewan can only be the respondent’s permission. That is, Mr Dewan is unable to give
himself written permission. The previous e-mail from Mr Marshall of 30 August 2000 (exhibit A5) which approved Mr
Dewan’s “request” (that being “long leave at half with permission to work outside WRC in electronics and telecommunications
sector”) was not the respondent’s official approval in writing. Mr Marshall’s e-mail stated that the official approval in writing
would be provided subsequently. Mr Marshall’s e-mail was therefore not the respondent’s written approval. It is not possible to
view Mr Marshall’s e-mail in isolation and ignore the subsequent official approval in writing given to Mr Dewan. Therefore,
the written approval of the respondent is the written approval in Mr Kent’s letter (exhibit A6).
This conclusion is not changed upon considering Mr Dewan’s letter of 1 September 2000 which contains the words “Thanks
for approving my request for long service leave at half pay for six months with permission to work outside WRC in electronics
and telecommunications sector …”. Mr Dewan cannot by his correspondence change the written approval of the respondent
from that which in fact it was.
Even if it can be validly said that exhibit A7 shows Mr Dewan’s understanding (or misunderstanding) of the written permission
given, that understanding, or misunderstanding, does not change the written permission which was in fact given. As the ground
of appeal refers to the written permission to work the Board finds it unnecessary to refer to Mr Marshall’s evidence of the
meeting he had with Mr Dewan when he explained to him the basis upon which the approval had been given. Had the Board
done so, it would have found that there was no room for any misunderstanding of the written permission given. This ground is
therefore not made out.
Ground 22
This ground alleges that Mr Dewan did not disobey a lawful order given to him in writing by a letter from Mr Peter Kent as no
such lawful order was given to him in that letter. The letter referred to is the letter of 30 August 2000 approving Mr Dewan’s
clearing of long service leave at half pay for six months (exhibit A6). The letter includes the following—
“In approving the above, I request that you advise us immediately of any casual placements in the private sector so that
any potential conflict of interest issues can be addressed.”
The emphasis in Mr Dewan’s evidence on this point is that a “request” is not an “order”. In Mr Dewan’s evidence, he regards a
“request” as optional. In Mr Dewan’s evidence, he would only obey a request if it was given by a person with the appropriate
authority and as long as the request was reasonable and lawful within his duties.
The Board does not endorse Mr Dewan’s answer on this point. Nevertheless, there is a distinction between a “request” and
“order”. As a matter of fact, Mr Dewan was not ordered to advise the respondent immediately of any casual placements in the
private sector. For that reason, the ground is made out.
However, Mr Dewan’s point that it was optional whether he would advise the respondent immediately of any casual placement
in the private sector does not reflect well, in the Board’s opinion, on his overall position. Mr Dewan had, in his evidence and in
the request he had made to take long service leave, and even in his email of 28 February 2001 (exhibit R4), expressly
recognised that there is an issue regarding a conflict of interest. In his letter of 18 August 2000 (exhibit A4) he recognises that
the electronics or telecommunications field does not have a conflict of interest with the work of the Water and Rivers
Commission. Yet the request made in Mr Kent’s letter was made to directly address any potential conflict of interest issues. If
the point made by Mr Dewan that a “request” is optional is read in this context, it means that he considered it optional to allow
the respondent to address any potential conflict of interest issues which may arise if he was successful in gaining a casual
placement in the private sector. If that conclusion is to be drawn, it does not sit consistently with Mr Dewan’s previously stated
awareness of the significance of the conflict of interest issue and upon his position overall.
For the reasons which have been given thus far, and the reasons which are to follow, although the Board considers that this
ground of appeal is made out, it is not of itself sufficient to show that the appeal should succeed.
Ground 23
The ground states that Mr Dewan never made a false declaration to the respondent on 28 May 2001 that he was not engaged in
private employment. This refers to the second meeting. The meeting was also attended by Mr McLaughlin and Mr Marshall.
Mr Dewan’s evidence is that he was asked whether he was working at present and he replied that he was not. He did so
because he had ceased work two weeks before. Mr Dewan concedes that he does not remember the exact words of the
question.
Mr McLaughlin’s evidence of that meeting is that he has only a general recollection of the words that he used. He does
maintain that he did specifically ask whether Mr Dewan had or had not been working. On balance, the Board is not persuaded
by Mr Dewan’s evidence that the question was not asked. We consider it more likely than not, given the information available
to the respondent at that time, that the question would have been asked, at least, in a way which would have provided the
opportunity for Mr Dewan to speak of his employment with Lucent Technologies. He did not do so. For Mr Dewan to say, as
he did, that his employment with Lucent Technologies had ceased two weeks before and thus he correctly answered the
question as he recalls it is to ignore the evidence that Mr Dewan had his own reason not to tell the respondent of his
employment even though, by then, the employment had ceased. We therefore consider that this ground is not made out.
Ground 24
It is alleged that Mr Dewan was never asked whether he was engaged in private employment on 17 January 2001. This refers
to the first meeting. We have already covered the issues which arise in this ground. For the Reasons already given this ground
is not made out.
Grounds 25 and 26
These grounds allege that the respondent’s approach was procedurally and substantively flawed, that the evidential material
resulting from the investigations is contradictory to the charges brought and the respondent has failed to adequately
particularise the allegations.
The material resulting from the investigations served to identify that Mr Dewan had been employed by Lucent Technologies.
The charges brought against Mr Dewan were not that he worked for Lucent Technologies. Rather, the charges brought are, in
this context, that Mr Dewan breached s.102(1) of the PSMA and the respondent’s code of conduct. In the view of the Board,
those charges are not contradictory to the respondent’s evidential material.
The claim that the respondent failed to adequately particularise the allegations is similarly not made out. The allegations which
formed the basis of the charge are referred to in each of the paragraphs in the letter to Mr Dewan of 17 December 2001 (exhibit
R14). These grounds are therefore not made out.
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Ground 28
It is alleged that the respondent’s decision to terminate Mr Dewan’s employment is harsh, oppressive and unfair in comparison
to the purported “act of misconduct” alleged by the respondent against Mr Dewan. In the finding of the Board, Mr Dewan did
work in the private sector without the written permission of the respondent. Had there been nothing further to the
circumstances than that mere fact, this ground may well have some force. This is said because the respondent’s evidence is that
had Mr Dewan asked permission to work for Lucent Technologies, in all likelihood, that permission would have been given
because there was no conflict of interest between the respondent’s operations and Lucent Technologies.
However, there is more to the matter than the mere fact of Mr Dewan working in the private sector without the written
permission of the respondent. On two occasions, 17 January 2001 and 28 May 2001, Mr Dewan had the opportunity to tell the
respondent what he had been doing during his leave. He declined to do so. Further, as we find, there was no reason at all for
him not to do so if by his own evidence, if accepted, he had been given permission to work as distinct from being given
permission to seek work. We therefore consider that the respondent’s evidence that Mr Dewan destroyed the trust necessary
between an employer and an employee to have much force. An act of an employee destructive of the mutual trust between the
employer and the employee is a ground for dismissal, indeed in some circumstances summary dismissal: Concut v. Worrell
(2000) 75 ALJR 312; 103 IR 160 per Kirby J at [51]. The Board does not consider this ground of appeal is made out.
Grounds 29 & 30
By these grounds the appellant alleges that the respondent failed to detail its reasoning regarding the penalties before applying
them to Mr Dewan and failed to provide adequate reasons for applying the penalty. In the letter of termination (exhibit R16)
the respondent advises Mr Dewan that the penalty of dismissal is considered the only penalty that fully recognises the
seriousness of the breaches and his deliberate dishonesty and deception. On the evidence, the respondent did not detail its
reasoning regarding the penalty before applying it to Mr Dewan. It cannot be said, however, that the respondent failed to
provide adequate reasons for applying the penalty. There is no requirement in s.86 of the PSMA on the respondent to detail its
reasoning regarding penalties before applying them to Mr Dewan. Further, the Board is not persuaded that, even had the
respondent done so, any different outcome would have resulted. These grounds are not made out.
Ground 31
It is alleged that the respondent failed to provide Mr Dewan with a work environment free from fear and intimidation. We have
already commented earlier in these Reasons about Mr Dewan’s allegations of hostility and bullying. We have found on the
evidence in relation to ground 15 that the ground was not made out.
In dealing with ground 31, it is relevant to note that Mr Dewan made a complaint to the respondent requesting an independent
investigation of, and an end to, harassment and persecution by the respondent (letter dated 25 May 2001, exhibit A16). As a
matter of record, the respondent investigated those allegations and found no evidence to support his allegations (exhibits A12,
A14).
On the evidence before the Board, the most that can be said is that inappropriate language was used by Mr McLaughlin to Mr
Dewan in the meeting of 28 May 2001. The Board considers that the inappropriate language indicates that the tone of the
meeting was also inappropriate and reflects poorly on the respondent.
We also consider Mr McLaughlin’s concession in cross-examination that prior to Mr Dewan’s commencement as a redeployee
with the respondent, the respondent had a good deal of information, previous knowledge and perhaps concerns about Mr
Dewan, as supporting the evidence of Mr Dewan, and the submissions of the union, that when Mr Dewan attended the
respondent as a redeployee, he found a hostile atmosphere. That too is not to the respondent’s credit. Indeed, had Mr Dewan
been open and frank with the respondent regarding Lucent Technologies (by which we mean having received the offer from
Lucent Technologies and his desire to accept the offer and sought approval on that basis to do so) then this evidence before the
Board may have permitted the union to make out this ground.
However, the Board also takes into account that steps were taken to encourage and assist Mr Dewan to find permanent
employment. These steps included the engagement of a consulting firm and also some aspects of the proposed performance
management regime which may have been of positive assistance to Mr Dewan. We consider that the evidence shows that Mr
Burns and Mr Marshall dealt with Mr Dewan on a consistently helpful basis. On balance, therefore, we cannot conclude on all
of the evidence before the Board that the respondent failed to provide Mr Dewan with a work environment free from fear and
intimidation and the ground is not made out.
Ground 32
This ground alleges that the respondent breached its obligation to maintain faith and confidence in the employment
relationship. We have already detailed in these Reasons the opportunities provided to Mr Dewan to reveal his employment
with Lucent Technologies during his leave. For the reasons we have already given, we are not critical of the respondent’s
decision to pursue the private investigation when it did.
Further, we consider that the failure of Mr Dewan to take advantage of the two opportunities provided to him to speak of his
employment with Lucent Technologies during his leave to have been the reason for the respondent’s decision to pursue and
continue the private investigation. In those circumstances, Mr Dewan is not able to fairly argue that the respondent breached its
obligation to him when he had not observed his obligation to the respondent. This ground is not made out.
In the union’s written submissions, the investigation reports of both Mr Trainer and Mr Stewart are attacked as being factually
erroneous and containing highly prejudicial observations and conclusions. There does not appear to be a ground of appeal to
which this submission relates. As such, the submission cannot be fairly considered now by the Board. Nevertheless, for the
sake of completeness the Board merely observes that the evidence does not support the submission made. To the extent that the
submission relies upon the allegation that the respondent acted unlawfully, it cannot succeed for the reasons given earlier.
Further, even though there is no requirement in either the PSMA or the respondent’s Code of Conduct for the name of the
employer to be disclosed, the above reasons show that cannot be sufficient to make out the appeal in the face of the evidence
before the Board.
In conclusion, the Board considers that of the 32 grounds of appeal, only ground 22 is made out. For the reasons given in that
ground, the success of that ground alone does not mean that the appeal is otherwise made out and accordingly the appeal is
dismissed.
_________
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Mr R. Bathurst (of counsel)
_________________________________________________________________________________________________________
Order
HAVING HEARD Mr M. Amati on behalf of the applicant and Mr R. Bathurst (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—
THAT the appeal is hereby dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Public Service Appeal Board.

RECLASSIFICATION APPEALS—Notation of—
Appellant

Respondent

PSA 11 of 2001

MS Wells

PSA 12 of 2001

GL Chandler

PSA 13 of 2001

LM Burke

PSA 14 of 2001

JM Elsley

PSA 15 of 2001

LM Redman

PSA 16 of 2001

B Scudder

PSA 17 of 2001

G Runchel

PSA 18 of 2001

R Kinkaid

PSA 19 of 2001

KN Phillips

PSA 20 of 2001

JS Dickson

PSA 21 of 2001

S Stewart

Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital
Metropolitan Health
Royal Perth Hospital

File Number

Commissioner

Decision

Finalisation
Date

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

Services at

Beech SC

Discontinued

25/11/2002

